Kf 

nig 


G}nrndl  IGaro  Bctyanl  ffitbranj 


Cornell  University  Library 
KF  9619.  W55  1918 
v.3 

A  treatise  on  criminal  procedure  / 


3  1924  020  193  888 


Cornell  University 
Library 


The  original  of  this  book  is  in 
the  Cornell  University  Library. 

There  are  no  known  copyright  restrictions  in 
the  United  States  on  the  use  of  the  text. 


http://www.archive.org/details/cu31924020193888 


A  TREATISE 


ON 


Criminal  Procedure 


BY 


FKANCIS  WHARTON,  LL.D., 

Authob  w  Treatise  on  "Criminal  Law,"  "Evidence,"  "Conflict  op 
Laws,"  "Medical  Jurisprudence,"  Etc.,  Etc. 


TENTH  EDITION 

WITH  LAEGE  ADDITION'S  BY 

JAMES  M.  KERR 


Volume  III 


SAN  FRANCISCO,  CALIFORNIA 

BENDER-MOSS   COMPANY 
1918 


Entered  according  to  Act  of  Congress,  in  the  year  1846,  by 

James  Kay,  Jr.,  and  Brother, 

in  the  office  of  the  Clerk  of  the  District  Court  of  the  United  States,  in  and 

for  the  Eastern  District  of  Pennsylvania. 

Entered  according  to  Act  of  Congress,  in  the  year  1852,  by 

James  Kay,  Jr.,  and  Brother, 

in  the  office  of  the  Clerk  of  the  District  Court  of  the  United  States,  in  and 

for  the  Eastern  District  of  Pennsylvania. 

Entered  according  to  Act  of  Congress,  in  the  year  1855,  by 

Kay  and  Brother, 

in  the  office  of  the  Clerk  of  the  District  Court  of  the  United  States,  in  and 

for  the  Eastern  District  of  Pennsylvania. 

Entered  according  to  Act  of  Congress,  in  the  year  1857,  by 

Kay  and  Brother, 

in  the  office  of  the  Clerk  of  the  District  Court  of  the  United  States,  in  and 

for  the  Eastern  District  of  Pennsylvania. 

Entered  according  to  Act  of  Congress,  in  the  year  1861,  by 

Kay  and  Brother, 

in  the  office  of  the  Clerk  of  the  District  Court  of  the  United  States,  in  and 

for  the  Eastern  District  of  Pennsylvania. 

Entered  according  to  Act  of  Congress,  in  the  year  1868,  by 

Kay  and  Brother, 

in  the  office  of  the  Clerk  of  the  District  Court  of  the  United  States,  in  and 

for  the  Eastern  District  of  Pennsylvania. 

Entered  according  to  Act  of  Congress,  in  the  year  1874,  by 

Kay  and  Brother, 
in  the  Office  of  the  Librarian  of  Congress,  at  Washington. 

Entered  according  to  Act  of  Congress,  in  the  year  1880,  by 

Francis  Wharton, 
in  the  Office  of  the  Librarian  of  Congress,  at  Washington. 

Entered  according  to  Act  of  Congress,  in  the  year  1888,  by 

Francis  Wharton, 
in  the  Office  of  the  Librarian  of  Congress,  at  Washington. 

Copyright,  1918,  by 

American  Security  and  Trust  Company, 

Substituted  Trustee,  under  the  Will  of  Francis  Wharton. 


Williams  Printing  Company 


independent- Pressroom 


^ 


CONSPECTUS 


to 


«£ 


CHAPTER  LXXXIX. 


COUNSEL. 

I.  Counsel  foe  Prosecution.  Section 

Introductory  1488 

Prosecuting  attorneys  may  employ  associates 1489 

Prosecuting  attorney  occupies  semi- judicial  post 1490 

Prosecution  by  counsel  employed  by  private  parties 1491 

II.  Counsel  job  Defense. 

Defendants  entitled  to  counsel  by  constitution 1492 

Counsel,  if  necessary,  may  be  assigned  by  court 1493 

Such  counsel  may  sue  county  for  their  fees 1494 

III.  Duties  of  Counsel. 

Order  and  length  of  speeches  at  discretion  of  court 1495 

Prosecuting  attorney  not  to  open  confessions  or  matter  of  doubtful 

admissibility,  nor  unfairly  prejudice  jury 1496 

Counsel  on  both  sides  should  be  candid  in  opening 1497 

Opening  speeches  not  to  sum  up 1498 

Examination  of  witnesses  at  discretion  of  cqurt 1499 

Prosecution  should  call  all  the  witnesses  to  the  guilty  act 1500 

When  notice  of,  must  be  given  to  defendant 1501 

Order  of  testimony  discretionary  with  court 1502 

Impeaching  testimony  may  be  restricted 1503 

"Witness  to  see  writings  before  cross-examination 1504 

Witnesses  may  be  secluded  from  court-room 1505 

Defendant's  opening  to  be  restricted  to  admissible  evidence 1506 

Beading  books  is  at  discretion  of  court 1507 

Counsel  may  exhibit  mechanical  evidence  in  proof 1508 

If  defendant  offers  no  evidence,  his  counsel  closes 1509 

Otherwise  when  he  offers  evidence 1510 

Defendants  may  sever 1511 

Priority  of  speeches  to  be  determined  by  court. 1512 

Mis-statements  not  ground  for  new  trial  if  not  objected  to  at  time. . . .  1513 

Ordinarily  counsel  are  not  to  argue  law  to  jury 1514 

Party  may  make  statement  to  jury 1515 

CHAPTER  XC. 
motion  foe  continuance  and  change  of  venue. 
I.  On  Application  of  Prosecution. 

By  statute  in  some  states  trial  must  be  prompt 1516 

III 


IV  CONSPECTUS. 

II.  On  Application  ot  Defendant.                                                     Section 
In  general , : 1517 

1.  Absence  of  Material  Witness. 

Such  absence  ground  for  continuance  if  due  diligence  is  shown 1518 

And  so  on  unauthorized  withdrawal  of  witness 1519 

Continuance  not  granted  when  witness  was  out  of  jurisdiction  of  court, 

or  of  uncertain  attendance 1520 

Not  granted  when  there  has  been  laches 1521 

Or  unless  there  was  due  diligence 1522 

Not  granted  when  testimony  is  immaterial 1523 

Affidavit  must  be  special 1524 

Impeaching  witnesses,  and  witnesses  to  character,  not  generally  ' '  mate- 
rial"      1525 

If  object  be  delay,  reason  ceases 1526 

Kefusal  cured  by  subsequent,  examination  of  witness 1527 

Usually  continuance  is  refused  when  opposite  party  concedes  facts.  . .  1528 

Not  granted  when  witness  had  notice,  unless  he  secretes  himself 1529 

2.  Inability  of  Defendant  or  Counsel  to  Attend. 

Inability  to  attend  may  be  ground  for  continuance 1530 

3.  Improper  Prejudice  of  Cause  or  Surprise. 

Continuance  granted  when  there  has  been  undue  prejudice  of  case. 

And  so  of  surprise 1531 

Treachery  of  counsel 1532 

4.  Inability  of  Witness  to  Understand  Oath. 

In  such  case  continuance  may  be  granted 1533 

5.  Pendency  of  Civil  Proceedings. 

As  ground  for  continuance 1534 

III.  New  Tkial. 

For  refusal  to  give  continuance  new  trial  may  be  granted 1535 

TV.  Question  in  Eeeoe. 

Refusal  to  continue  not  usually  subject  of  error 1536 

V.  Change  op  Venue. 

On  due  cause  shown  venue  may  be  changed 1537 


CHAPTER  XCI. 

CHALLENGES. 

I.  Challenges  to  Court. 

Judges  not  open  to  challenge 1538 


CONSPECTUS.  V 

II.  Challenges  to  Jury.                                                                      Section 
In  general 1539 

1.  To  the  Array. 

Generally 1540 

Principal  challenge  to  array  is  based  on  irregularity  of  selection 1543 

Burden  is  on  challenger 1542 

After  plea  too  late 1543 

Challenge  to  array  for  favor  is  where  the  question  is  disputed  fact. . .  1544 

2.  To  the  Polls. 

Introductory 1545 

a.  Peremptory  Challenge. 

i.  By  Prosecution. 

Prosecution  has  no  peremptory  challenge,  but  may  set  aside  juror. . . .  1546 

Practice  is  under  direction  of  court,  and  so  as  to  order  of  challenge . .   1547 

ii.  By  Defendant. 

In  felonies,  peremptory  challenges  allowed  to  defendant  at  common 

law  1548 

Eule  as  to  joint  defendants  and  several  counts' 1549 

On  preliminary  issues  no  challenge 1550 

Nor  on  collateral  issues 1551 

Eight  ceases  when  panel  is  complete 1552 

In  misdemeanors,  no  peremptory  challenges  at  common  law 1553 

Matured  challenge  can  not  ordinarily  be  recalled , 1554 

Eight  is  to  reject,  not  select 1555 

b.  Principal  Challenge,  or  Challenge  for  Cause. 

Principal  challenge  is  where  case  does  not  rest  on  disputed  fact 1556 

i.  Preadjudication  of  Cause. 

Preadjudication  of  cause  ground  for  challenge 1557 

Vague  and  loose  talk  does  not  disqualify 1558 

Nor  does  a  general  bias  against  crime 1559 

(1).  Analysis  of  'Rulings  as  to  Preadjudication. 

In  United  States  courts  a  deliberate  opinion  as  to  defendant's  guilt 

disqualifies,  but  otherwise  as  to  mere  impressions 1560 

And  so  in  Maine 1561 

And  so  in  New  Hampshire 1562 

In  Vermont  prior  expression  of  opinion  disqualifies 1563 

In  Massachusetts  prejudice  must  go  to  particular  issue 1564 

So  in  Connecticut 1565 

In  New  York,  at  common  law,  opinion,  but  not  impression,  disqualifies .  1566 

But  by  statute  no  disqualification  of  witness  not  under  bias 1567 

In  New  Jersey,  hypothesis  does  not  exclude 1568 

In  Pennsylvania,  opinion,  but  not  impression,  disqualifies 1569 

So  in  Delaware  and  Maryland 1570 

So  in  Virginia    1571 


VI  CONSPECTUS. 

Section 

So  in  North  and  South  Carolina 1572 

So  in  Ohio 15 73 

So  in  Alabama   Is74 

So  in  Mississippi    1575 

So  in  Missouri    1576 

So  in  Tennessee    1577 

So  in  Indiana  1578 

So  in  Illinois 1579 

So  in  Arkansas 1580 

So  in  Georgia  1581 

So  in  Iowa    1582 

Eule  in  Wisconsin  and  Nebraska 1583 

In  Michigan  opinion  must  be  unqualified 1584 

So  in  California  1585 

So  in  Louisiana    1586 

So  in  Kansas,  Florida,  Texas,  and  Colorado 1587 

ii.  General  Propositions  as  to  Prejudice. 

Opinion  must  go  to  whole  case 1588 

Juror  must  answer  questions,  but  not  to  inculpate  himself 1589 

Must  first  be  sworn  on  voir  dire 1590 

Court  may  ask  questions  not  statutory 1591 

Only  party  prejudiced  may  challenge 1592 

Juror  may  be  examined  as  to  details 1593 

Bias  must  go  to  immediate  issue 1594 

Eelationship  and  business  association  cause  for  challenge 1595 

And  so  of  prior  connection  with  cause 1596 

And  so  of  participation  in  cognate  offense 1597 

And  so  of  pecuniary  interest  in  result 1598 

And  so  of  irreligion,  infamy,  and  incapacity 1599 

And  so  of  conscientious  scruples  as  to  capital  punishment 1600 

And  so  of  other  conscientious  scruples 1601 

And  so  of  belief  that  statute  is  unconstitutional 1602 

"Free-masonry"  does  not  exclude 1603 

Membership  of  specific  ' '  vigilance ' '  associations,  or  prospective  organi- 
zations, may  disqualify,  but  not  of  general  association  to  put  down 

crime    1604 

iii.  Alienage,  Non-residence,  or  Ignorance  of  Language. 

Alienage,  non- residence,  ignorance  of  language,  and  drunkenness 1605 

c.  Challenges  to  Polls  for  Favor. 

Challenges  for  favor  are  those  involving  disputed  questions  of  fact. . .  1606 

Challenges  can  not  moot  questions  of  mere  personal  privileges  of  juror.  1607 

III.  Mode  and  Time  of  Taking  Challenge. 

Challenge  must  be  prior  to  oath IgOS 

When  for  favor  must  specify  reasons 1609 

Juror  to  be  sworn  on  voir  dire 1610 


CONSPECTUS.  VII 

Section 

Passing  over  to  court  no  waiver 1611 

After  principal  challenge  is  disallowed,  there  may  be  challenge  for 

favor    1612 

Peremptory  challenge  may  be  made  after  challenge  for  cause 1613 

Challenge  may  be  made  by  counsel 1614 

In  cases  of  surprise,  peremptory  challenge  may  be  recalled 1615 

One  defendant  can  not  object  to  challenge  of  co-defendant 1616 

Juror  passed  by  one  side  may  be  challenged  by  other 1617 

Juror  may  be  cross-examined  and  contradicted 1618 

Court  may  of  its  own  motion  examine  and  excuse 1619 

IV.  How  Challenges  Aee  to  Be  Tried. 

At  common  law,  at  discretion  of  court 1620 

As  to  array,  triers  are  appointed  on  issues  of  fact;  otherwise  when 

there  is  demurrer 1621 

At  common  law,  on  challenges  to  the  polls,  triers  are  appointed  by 

court 1622 

No  challenge  to  triers 1623 

When  triers  are  not  asked  for,  parties  are  bound  by  decision  of  court. .  1624 

All  evidence  tending  to  show  bias  is  admissible  on  trial 1625 

But  bias  must  be  shown  to  set  aside  juror 1626 

V.  Juror's  Personal  Privilege  Not  Ground  for  Challenge. 

In  general 1627 

VI.  Revision  by  Appellate  Court. 

Defendant  not  exhausting  peremptory  challenges  can  not  except  in  error 

to  overruling  challenge  to  favor 1628 

.  Otherwise  where  he  has  exhausted  his  personal  challenges 1629 

Error  lies  when  challenge  is  on  record 1630 


CHAPTER  XCH. 
certain  special  incidents  or  TRIAL. 

I.  Furnishing  Copt  op  Indictment. 

May  be  required  by  statute 1631 

II.  Concurrent  Trial  of  Separate  Indictments. 

When  separate  indictments  can  be  concurrently  tried 1632 

III.  Severance  op  Defendants  on  Trial. 

Joint  defendants  may  sever  on  trial 1633 

IV.  Arraignment. 

Defendant  usually  required  to  hold  up  the  hand 1634 

Failure  to  arraign  may  be  fatal 1635 

Defendant  may  waive  right 1636 


vm  CONSPECTUS. 

V.  Bill  of  Particulars.  Section 

When  indictment  is  general,  bill  of  particulars  may  be  required 1 637 

Affidavit  should  be  made 1638 

Particulars  may  be  ordered  on  general  pleas 1639 

Action  on  particulars  not  usually  subject  of  error. 1640 

VI.  Demurrer  to  Evidence. 

Demurrer  to  evidence  brings  up  whole  case 1641 

VII.  View  or  Premises. 

View  may  be  directed  when  necessary  to  cause 1642 

VIII.  Charge  of  Court. 

Questions  of  law  are  for  court 1643 

Defendant  has  a  right  to  full  statement  of  la w 1644 

Misdirection  a  cause  for  new  trial 1645 

Judge  may  give  his  opinion  on  evidence 1646 

Must,  if  required,  give  distinct  answer  as  to  law 1647 

Error  for  judge  to  exclude  point  from  jury  unless  there  is  no  evidence.  .  1648 

Charge  must  be  in  open  court,  and  before  parties 1649 

When  statute  requires  must  be  in  writing 1650 

CHAPTER  XCII1. 

CONDUCT  OF   JURY. 

I.  SWEARING. 

Jury  must  be  shown  to  have  been  sworn 1651 

II.  Conduct  During  Trial;  Adjournment  and  Discharge. 

Misconduct  of  jury  is  a  contempt 1652 

In  England  juries  may  be  discharged  at  discretion  of  court 1653 

In  this  country  separations  and  discharges  allowed  in  cases  less  than 

capital    1654 

Otherwise  as  to  capital  cases 1655 

Tampering  with  jury  to  be  summarily  punished 1656 

Court  can  discharge  jury  in  cases  of  surprise,  when  gross  injustice 

would  otherwise  result 1657 

Adjournment  of  court  is  ground  for  discharge 1658 

And  so  is  sickness  or  eminent  disqualification  of  juror 1659 

In  non-capital  cases  jury  may  be  discharged  at  discretion  of  court.  .  .  1660 

Conflict  of  opinion  in  capital  eases 1661 

III.  Deliberations  or  Jury. 

Jury  must  be  secluded  during  deliberations 166'2 

1.  Swearing  Officer. 

Officer  must  be  duly  sworn -\  r  \; 


CONSPECTUS.  IX 

2.  Communications-  oy  Third  Parties*  Section 

Illegal  communication  with  jury  is  indictable. . .  t 1664 

Such  communications  ground  for  new  trial 1665 

3.  Food  and  Brink. 

Food  and  drink  may  be  supplied  to  jury 1666 

4.  Casting  Lots. 

Casting  lots  may  be  ground  for  new  trial 1667 

IV.  Cubing  Irregularities  bt  Consent. 

How  far  consent  will  cure  irregularities 1668 

CHAPTER  XCIV. 

VERDICT. 

I.  Where  There  Are  Several  Counts. 

In  general 1669 

Prosecutions  may  withdraw  superfluous  or  bad  counts 1670 

General  verdict  when  one  count  is  bad,  or  when  counts  are  repugnant.  .  1671 

New  trial  may  be  on  single  count 1672 

Verdict  of  guilty  on  one  count  equivalent  to  not  guilty  on  others 1673 

II.  Defendant  Must  Be  Present. 

In  general 1674 

III.  Double  or  Divisible  Count. 

Verdict  may  go  to  part  of  divisible  count 1675 

IV.  Adjournment  of  Court  Prior  To. 

In  general 1676 

Court  may  adjourn  during  deliberations  of  jury 1677 

V.  Special  Verdict. 

Jury  may  find  special  verdict 1678 

Such  verdict  must  be  full  and  exact 1679 

VI.  How  Verdict  Is  Rendered. 

General  verdict  is  by  word  of  mouth 1680 

Vevdict  must  be  recorded 1681 

VII.  Sealed  Verdict. 

In  misdemeanors,  sealed  verdict  may  be  rendered 1682 

VIII.  Polling  Jury. 

Jury  may  be  polled  by  either  party . 1683 

IX.  Amending  Verdict. 

Verdict  may  be  amended  before  discharge  of  jury 1684 


X  CONSPECTUS. 

X.  Designation  or  Degree  or  or  Punishment.                                  Section 
Such  designation  must  be  specific 1685 

XI.  Valuation  of  Property. 

Jury  may  find  a  special  valuation 1686 

XII.  When  Court  Mat  Refuse  to  Receive  Verdict. 

Palpably  wrong  verdict  may  be  rejected  by  court 1687 

XIII.  When  There  Are  Several  Dependants. 

Defendants  may  be  severed  in  finding 1688 

XIV.  Defective  Verdict. 

Defective  verdict  may  be  inoperative 1689 

XV.  Recommendation  to  Mercy. 

Such  recommendation  not  obligatory 1690 

XVI.  Effect  of  Sunday  or  Legal  Holiday  Rendering. 

Not  vitiated  by  being  rendered  on  Sunday  or  holiday 1691 

CHAPTER  XCV. 

MOTION  IN  ARREST  OF  JUDGMENT. 

At  common  law,  most  demurrable  exceptions  may  be  taken  on  motion 

in   arrest 1692 

Informalities  are  cured  by  verdict 1693 

Misnomer  no  ground 1694 

Under  statute,  right  is  restricted 1695 

Insensible  verdict  will  be  arrested 1696 

Pendency  of  prior  indictment  no  ground  for  arrest 1697 

Statute  of  limitations  ground  for  arrest 1698 

Irregularities  of  jury  not  ground  for  arrest 1699 

Time  and  mode  of  motion  are  limited 1700 

Sentencing  defendant  is  equivalent  to  discharge  of  motion 1701 

CHAPTER  XCVL 

WRIT  OF  ERROR. 

I.  To  What  Courts. 

Must  be  to  a  court  of  record 1702 

Practice  in  federal  courts 1703 

II.  How  One  Bad  Count  Affects  Conviction. 

When  bad  count  may  vitiate  judgment 1704 

III.  Bill  of  Exceptions. 

At  common  law,  bill  of  exceptions  can  not  be  tendered 1705 


CONSPECTUS.'  XI 

IV.  In  Whose  Behalf  Writ  op  Error  Lies.  Section 
At  common  law,   error  does  not  lie   for  prosecution;    otherwise   by 

statute   1706 

At  common  law,  for  defendant  a  special  allocatur  is  usually  necessary.  1707 
Fugitive  can  not  be  heard  on  writ 1708 

V.  At  What  Time. 

Error  does  not  lie  till  after  judgment 1709 

Failure  to  demur,  etc.,  does  not  affect  right 1710 

VI.  For  What  Errors. 

1.  At  Common  Law. 

At  common  law,  error  only  lies  to  matter  of  record. 1711 

2.  By  Statute. 

By  statute,  exceptions  may  be  taken  for  which  error  lies 1712 

Error  does  not  lie  to  matters  of  discretion 1713 

Action  of  trial  court  presumed  to  be  regular 1714 

For  errors  of  fact,  error  coram  nobis  lies 1715 

VII.  Error  in  Sentence. 

Appellate  court  reversing  for  error  in  sentence  must,  at  common  law, 

discharge 1716 

VIII.  Assignment  op  Errors. 

Error  must  be  assigned 1717 

IX.  Joinder  in  Error. 

Must  be  joinder  in  error 1718 

X.  Supersedeas. 

At  common  law,  a  writ  of  error  is  a  supersedeas  in  capital  cases. ...  1719 

XI.  Removal  to  Federal  Courts. 

Such  removal  provided  for  by  statute 1720 

CHAPTEB  XCVn. 

NEW    TRIAL. 

L  In  What  New  Trials  Consist. 

A  new  trial  is  a  re-examination  after  verdict  of  facts  and  law  not  of 

record 1721 

II.  In  What  Cases  Courts  Have  Authority  to  Grant. 

1.  After  Acquittal. 

No  new  trial  after  acquittal 1722 

Otherwise  when  verdict  was  fraudulent 1723 


xn  CONSPECTUS. 

Section 

So  in  quasi  civil  cases , 1724 

Motion  for  new  trial  only  applicable  to  counts  where  there  has  been 

a   conviction 1725 

Conviction  of  minor  offense  is  acquittal  of  major , 172G 

2.  After  Conviction. 

Generally  new  trial  can  be  granted  at  discretion  of  court 17  "7 

In  this  country  this  applies  to  all  clasBes  of  crimes 1 7-3 

III.  For  What  Reasons. 

In  general 1729 

1.  Misdirection  of  Court. 

Any  material  misruling  ground  for  new  trial 1730 

And  so  as  to  mistaken  ruling  as  to  presumption  of  facts 1731 

Omission  to  charge  cumulatively  is  no  error 1732 

Judge  not  required  to  charge  as  to  undisputed  law,  when  no  points 

are  tendered 1733 

Otherwise  when  jury  fall  into  error  from  want  of  instruction 1734 

Yet  abstract  dissertations  by  judge  are  not  required 1735 

Judge  may  give  opinion  as  to  weight  of  evidence 1736 

Preadjudication  by  judge  may  be  ground  for  new  trial 1737 

Judge  may  give  supplementary  charge,  but  not  in  absence  of  defendant  1738 
Erroneous  instruction  on  one  count  vitiates  when  there  is  a  general 

verdict   1739 

2.  Mistake  as  to  Admission  or  Rejection  of  Evidence. 

Such  error  ground  for  new  trial 1740 

Usually  court  will  not  presume  that  illegal  evidence  had  no  effect...  1741 

When  erroneous  ruling  is  rescinded,  no  ground  for  a  new  trial 1742 

Objection  to  avail,  must  have  been  made  at  time 1743 

3.  Verdict  Against  Law. 

Jury  bound  to  receive  law  from  court 1744 

Earlier  doctrine  in  this  respect  to  the  contrary 1745 

Early  cases  no  longer  authoritative 1740 

Practical  illustration  of  doctrine 1747 

Practice  repudiated . , 1748 

Jury  are,  at  common  law,  not  judges  of  law ]  749 

Court  bound  to  hear  counsel  as  to  law 1750 

Court  may  direct  acquittal  or  conviction , 1751 

4.  Verdict  Against  Evidence. 

Verdict  against  evidence  may  be  set  aside 1752 

5.  Irregularity  in  Conduct  of  Jury. 

Mere  inadvertent  and  innoxious  separation  not  generally  ground  for 

new  trial I753 

In  some  courts  this  view  is  not  accepted 1754 

Separation  before  case  is  opened  is  always  permissible 1755 
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In  misdemeanors  jury  may  separate  during  trial 1756 

And  as  to  felonies  less  than  capital 1757 

But  not  generally  as  to  capital  felonies 1758 

Court  in  such  cases  may  adjourn  from  day  to  day 1759 

Conflict  of  opinion  as  to  whether  separation  after  committal  of  case 

is  permissible 1760 

Courts  holding  such  separation  absolutely  fatal 1761 

Courts  holding  such  separation  only  prima  facie  ground  for  new 

trial    1762 

Courts  holding  such  separation  fatal  only  when  there  has  been 

proof  of  tampering 1763 

■ The  latter  is  the  prevailing  view  as  to  misdemeanors 1764 

Prevailing  view  is  that  such  irregularities  may  be  cured  by  consent  1765 

Unsworn  or  improper  officer  in  charge  is  ground  for  new  trial;  intru- 
sion of  officer  during  deliberations 1766 

Improper  reception  of  materials  of  proof  ground  for  new  trial 1767 

So  of  irregular  reception  of  books 1768 

So  of  reception  of  reports  of  evidence 1769 

So  of  irregular  communications  of  court 1770 

So  of  conversing  with  others  as  to  ease,  and  reception  of  infor- 
mation as  to  the  case 1771 

So  of  presence  of  party 1772 

So  of  material  testimony  submitted  by  juror  or  others 1773 

So  of  visiting  scene  of  offense 1774 

But  not  accidental  or  necessary  visit  of  stranger 1775 

Nor  casual  exhibition  of  evidence r  1776 

And  so  of  the  mere  approach  of  strangers,  and  trivial  con- 
versation     1777 

Presumption  is  against  such  communications 1778 

Inattention  or  ignorance  of  juror  must  be  excepted  to  at  time 1779 

But  otherwise  as  to  disobedience  to  court,  resulting  in  injury. . . .  1780 

Intoxication,  when  ground  for  new  trial 1781 

Casting  lots  by  jurors,  or  other  irregularity  in  their  consultations. . . .  1782 

• Otherwise  as  to  mere  collateral  indecorum 1783 

Absolute  preadjudication  by  juror  ground  for  new  trial  when  a  surprise  1784 

Otherwise  when  party  could  have  known  of  prejudice  in  time  to 

challenge   1785 

Absolute  incapacity  of  juror  a  ground  for  new  trial,  but  not  qualified.  .  1786 

Juror  inadmissible  to  impeach  verdict. 1787 

And  so  are  affidavits  attacking  jury 1788 

6.  Misconduct  of  Prevailing  Party. 

Sueh  misconduct  ground  for  new  trial 1789 

And  so  of  undue  influence  on  jury 1790 

And  so  of  tampering  with  evidence 1791 

And  so  of  tricks  of  opposite  side,  when  operative 1792 
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But  not  for  remarks  of  opposite  counsel,  unless  objected  to  at 

time 1793 

7.  After-Discovered  Evidence. 

In  general 1794 

Motion  must  be  special 1795 

Must  be  supported  by  affidavits 1796 

May  be  contested 1797 

Must  be  usually  moved  before  judgment 1798 

Evidence  must  be  newly  discovered 1799 

Acquittal  of  co-defendant  as  a  witness  is  no  ground 1800 

Nor  is  acquittal  of  defendant  of  a  part  of  count  on  which  he 

was  excluded  as  a  witness 1801 

Evidence  discovered  before  verdict  should  be  given  at  onee  to  jury ...  1802 
If  evidence  could  have  been  secured  at  former  trial,  ground  fails ....  1803 
And  so  of  withholding  of  papers  which  due  diligence  could  have 

secured 1804 

Otherwise  in  cases  of  surprise , 1805 

Party  disabled  who  neglects  to  obtain  evidence  on  trial 1806 

Evidence  must  be  material  and  not  cumulative 1807 

Surprise  is  an  exception 1808 

And  so  when  evidence  is  of  a  distinct  class 1809 

New  trial  not  granted  merely  to  discredit  opposing  witness 1810 

Subsequent  indictment  for  perjury  no  ground 1811 

Evidence  should  be  such  as  to  change  result  on  merits 1812 

New  defense  must  not  be  merely  technical 1813 

Acquittal  of  co-defendant  no  ground 1814 

Refusal  to  sever  defendants  may  be  ground 1815 

8.  Absence  of  Defendant  on  Trial. 

Such  absence  may  be  ground  for  new  trial 1816 

9.  Mistake  in  Conduct  of  Cause. 

Mistake  may  be  ground,  if  there  was  due  diligence 1817 

Mistake  of  law  no  ground 1818 

Nor  is  negligence  of  counsel 1819 

New  trial  from  unexpected  blunder  or  confusion  of  witness 1820 

But  not  mistake  of  jury  as  to  punishment 1821 

10.  Surprise. 

Surprise,  when  genuine  and  productive  of  injustice,  ground  for  new 

trial    1822 

So  of  undue  haste  in  hurrying  on  trial 1823 

But  absence  of  witness  no  ground,  when  testimony  is  cumulative. .  1824 

Ordinary  surprise  at  evidence  no  ground 1825 

Nor  is  unexpected  bias  of  witness 1826 

11.  Irregularity  m  Summoning  of  Jury. 

Ordinarily  defects  in  jury  process  no  ground 1827 

And  so  of  irregularity  in  finding  bill 1828 
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— —  Otherwise  as  to  after-discovery  of  incompetency  of  juror 1829 

Prejudice  of  jury,  and  popular  excitement 1830 

IV.  At  What  Time  Motion  Must  Be  Made. 

Motion  must  be  prompt 1831 

When  verdict  is  set  aside  new  trial  is  at  once  ordered 1832 

V.  To  Whom  Motion  Applies. 

Any  defendant  may  move 1833 

Defendant  must  be  personally  in  court 1834 

New  trial  may  be  granted  as  to  one  of  several 1835 

VI.  When  Conviction  Is  for  Only  Part  or  Indictment. 

1.  Acquittal  on  One  or  Two  Counts. 

New  trial  goes  only  to  convicted  counts 1836 

2.  Conviction  of  Minor  Offense  Included  in  Major. 

Conviction  of  minor  offense  is  acquittal  of  major 1837 

VII.  By  What  Courts. 

1.  Appellate  Court. 
Appellate  court  may  revise  evidence  from  notes. 1838 

2.  When  Judge  Trying  Cause  Dies  or  Leaves  Office. 

Conflict  of  opinion  as  to  whether  successor  of  judge  can  hear  motion. .  1839 

VIII.  In  What  Form. 

Bule  to  show  cause  to  be  first  granted 1840 

Motion  must  state  reasons 1841 

IX  Costs. 

Costs  may  await  second  trial 1842 

X.  Error. 

Error  does  not  usually  lie  to  action  of  court 1843 

chapter  xcvth. 

sentence. 

I.  Introductory. 

In  general 1844 

II.  Dependant  to  Be  Asked  rp  He  Has  Anything  to  Say. 

In  felonies  this  is  essential 1845 

III.  Distribution  op  Punishment  as  to  Counts. 

On  general  verdict,  superfluous  counts  may  be  got  rid  of  by  nolle 

prosequi 1846 
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And  so  even  if  there  is  a  bad  count 1847 

Conflict  as  to  general  sentence  when  some  counts  are  bad 1848 

A  verdict  and  judgment  as  to  one  count  disposes  of  the  others 1849 

Successive  punishments  may  be  given  on  successive  counts 1850 

But  not  where  counts  are  not  for  distinct  offenses 1851 

IV.  Defendant's  Presence  Essential. 

In  general 1852 

V.  Amendment  oe  Stay. 

Court  may  amend  or  stay  during  term 1853 

VI.  Capital  Punishment. 

On  verdict  of  guilty  on  indictment  for  murder,  court  will  sentence  for 

second  degree 1854 

Defendant  to  be  asked  as  to  sentence,  and  may  reply 1855 

Sentence  depends  on  statute 1856 

Pregnancy  is  ground  for  respite 1857 

VII.  Coepoeal  Punishment. 

Limits  of  sentence  to  be  determined  by  statute — Discretion  allowed  to 

courts  1858 

Fine  and  imprisonment  are  the  usual  common -law  penalties 1859 

' '  Cruel  and  unusual ' '  punishments  unlawful 1860 

"Whipping"  not  cruel  and  unusual 1861 

VIII.  Fines  and  Abatement. 

Pines  may  be  collected  by  execution 1862 

Abatement  a  form  of  execution 1863 

IX.  Poem  or  Sentence. 

Must  be  definite 1864 

How  far  alternative  sentence  permitted 1865 

Day  of  sentence  is  first  day  of  imprisonment 1866 

Expiration  without  endurance  is  not  execution 1867 

Prison  need  not,  at  common  law,  be  specified 1868 

X.  Sentence  by  Appellate  Couet. 

By  statute,  appellate  court  may  sentence  or  may  reverse  for  error 1869 

In  capital  and  other  cases  record  remanded  to  court  below  for  exe- 
cution     1870 

XI.  Sentence  by  Succeeding  Judge. 

Such  sentence  may  be  regular Ig71 

XII.  Successive  Imprisonments. 

In  general 1872 

Prisoner  may  be  brought  up  for  second  trial  by  habeas  corpus 1873 
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A  second  imprisonment  begins  at  termination  of  first 1874 

An  escaped  prisoner  may  be  sentenced  for  escape  in  like  manner 1875 

XIII.  When  Severer  Punishment  Is  Assigned  to  Second  Offense. 

Such  statutes  constitutional , 1S7  j 

In  such  cases,  prior  conviction  should  be  averred 1877 

Former  conviction  must  be  legal — Foreign  conviction  insufficient 1878 

Conviction  to  be  proved  by  record  and  identification 1871) 

Prosecution  may  waive  first  conviction 1880 

Prior  conviction  not  to  be  put  in  evidence  until  main  issue  is  found 

against  defendant 1881 

XIV  Disfranchisement  and  Incapacitation. 

Conviction  a  prerequisite , 1882 

And  so  of  forfeiture  of  office 1883 

And  so  of  capacity  as  a  witness 1884 

XV.  Joint  Sentences. 

Joint  defendants  may  each  be  punished  to  full  amount — Several  sen- 
tences       1885 

XVI.  Bindings  to  Keep  the  Peace. 

Defendant,  after  verdict,  may  be  bound  over  to  keep  the  peace 1886 

XVII.  Considerations  in  Adjusting  Sentence. 

Courts  have  usually  large  discretion 1887 

Primary  object  is  retribution;  but  example  and  reform  to  be  incidental.  1888 

Adjusting    sentence 1889 

Evidence  may  be  received  in  aggravation  or  mitigation  of  guilt. .  1890 

XVIII.  Ex  Post  Facto  Penalties. 

How  far  unconstitutional 1891 

XIX.  Benefit  of  Clergy. 

Now  abolished 1892 

CHAPTER  XCIX. 
contempt. 

I.  Introductory. 

In  general •  •  1893 

II.  When  the  Only  Method  of  Suppression  Is  by  Summary  Com- 
mitment. 

In  such  cases  attachment  may  issue 1894 

Attachments  may  issue  to  enforce  process 1895 

And  so  as  a  penalty  on  disobedience 1896 

And  so  on  physical  interference  with  parties 1897 
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• And  BO  on  publication  of  proceedings  ordered  not  to  be  published.  1898 

And  so  as  to  misconduct  of  officers  of  court 1899 

And  so  as  to  obstruction  to  trial 1900 

And  so  as  to  disorder  in  presence  of  court 1901 

And  so  as  to  misconduct  of,  or  tampering  with,  jurymen 1902 

III.  When  the  Contempt  Can  Be  Suppressed  Otherwise  Than  bt 
Commitment. 

Criticisms  on  cases  before  court  constitute  contempt 1903 

And  so  as  to  other  publications  interfering  with  due  course  of 

justice    1904 

• But  summary  commitment  only  to  be  used  when  necessary 1905 

In  cases  of  this  class  an  ordinary  prosecution  is  the  better  course 1906 

Danger  of  depositing  such  power  in  courts 1907 

IV.  By  Whom  Such  Commitments  Mat  Be  Issued. 

Superior  courts  have  power  to  issue  common-law  commitments 1908 

Other  courts  are  limited  to  contempt  in  their  presence;  practice  as  to 

commissioners  and  notaries 1909 

So  as  to  legislatures 1910 

V.  Indictabilitt  op  Contempts;  Embracery. 

Interference  with  public  justice  indictable 1911 

■  So  with  embracery,  or  improper  interference  with  jury 1912 

VI.  Practice. 

In  cases  in  face  of  court,  rule  may  be  made  instantly  returnable 1913 

Otherwise  as  to  contempts  not  in  face  of  court 1914 

Hearing  may  be  inquisitorial 1915 

VII.  Punishment. 

Court  may  fine  and  imprison 1916 

Commitment  must  be  for  fixed  period 1917 

Pine  goes  to  state 1918 

VIII.  Conviction  No  Bar  to  Other  Proceedings. 

Contempt  not  barred  by  other  procedure 1919 

IX.  Appeal,  Error,  and  Pardon. 

When  on  record,  proceedings  may  be  revised  in  eTror 1920 

When  by  habeas  corpus 1921 

Pardon  does  not  usually  release 1922 

CHAPTEB  O. 

HABEAS   CORPUS. 

Writ  available  at  any  stage  of  imprisonment 1923 

Writ  can  not  be  suspended  by  President  or  governor 1924 
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State  court  can  riot  discharge  persons  under  federal  arrest 1925 

Federal  courts  may  review  state  arrests 1926 

Petition  should  state  facts  and  be  verified  by  affidavit 1927 

May  be  applied  for  by  next  friend 1928 

Writ  to  be  directed  to  custodian,  and  to  be  served  personally 1929 

Notice  to  be  given  to  prosecution 1930 

Writ  not  granted  when  relator  should  be  remanded 1931 

Relator,  if  in  custody,  must  be  produced  immediately  in  court ;  but  sick- 
ness cause  for  delay 1932 

Causes  of  detention  must  be  returned 1933 

Eeturn  must  not  be  evasive 1934 

Writ  to  be  enforced  by  attachment 1935 

Eeturn  may  be  controverted 1936 

Discharge  from  defects  of  process;  and  so  in  cases  of  oppression 1937 

Writ  may  test  extradition  process 1938 

Writ  may  obtain  redress  from  void  sentence 1939 

But  can  not  overhaul  indictment,  or  matters  within  province  of 

trial  court .- 1940 

Writ  can  not  collaterally  correct  errors 1941 

Nor  will  hearing  be  interrupted 1942 

Distinctive  practice  in  cases  in  which  there  is  no  writ  of  error 1943 

Military  judgments  can  not  be  thus  reviewed 1944 

Nor  summary  police  convictions 1945 

Nor  committals  for  contempt 1946 

Court  determines  questions  of  fact 1947 

Probable  cause  enough 1948 

Evidence  not  excluded  on  technical  grounds 1949 

Remitting  evidence  and  record  by  certiorari 1950 

Affidavits  may  be  received 1951 

No  discharge  for  technical  defects  or  variance 1952 

Discharge  from  pardon,  or  statute  of  limitations 1953 

Discharge  from  want  of  probable  cause;  adjustment  of  bail 1954 

Judgment  must  be  discharge  or  remander 1955 

During  hearing  custody  is  in  court  of  writ 1956 

Writ  of  error  not  permissible  at  common  law;  proceedings  in  error. . .  1957 

How  far  discharge  affects  subsequent  apprehension 1958 
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CHAPTER  LXXXIX. 

COUNSEL. 

I.  Counsel  for  Prosecution. 

§  1488.    Introductory. 

§  1489.    Prosecuting  attorneys  may  employ  associates. 
§  1490.    Prosecuting  attorney  occupies  semi-judicial  post. 
§  1491.    Prosecution  by  counsel  employed  by  private  par- 
ties. 

II.  Counsel  for  Defense. 

§  1492.    Defendants  entitled  to  counsel  by  constitution. 
§  1493.    Counsel,  if  necessary,  may  be  assigned  by  court. 
§  1494.   Such  counsel  may  sue  county  for  their  fees. 

III.  Duties  of  Counsel. 

§  1495.  Order  and  length  of  speeches  at  discretion  of 
court. 

§  1496.  Prosecuting  attorney  not  to  open  confessions  or 
matter  of  doubtful  admissibility,  nor  unfairly 
prejudice  jury. 

§  1497.  Counsel  on  both  sides  should  be  candid  in  open- 
ing. 

§  1498.    Opening  speeches  not  to  sum  up. 

§  1499.    Examination  of  witnesses  at  discretion  of  court. 

§  1500.  Prosecution  should  call  all  the  witnesses  to  the 
guilty  act. 

§  1501.    When  notice  of,  must  be  given  to  defendant. 

§  1502.    Order  of  testimony  discretionary  with  court. 

§  1503.    Impeaching  testimony  may  be  restricted. 

§  1504.    "Witness  to  see  writings  before  cross-examination. 

§  1505.    Witnesses  may  be  secluded  from  court-room. 

§  1506.  Defendant's  opening  to  be  restricted  to  admissi- 
ble evidence. 

§  1507.    Reading  books  is  at  discretion  of  court. 

§  1508.    Counsel  may  exhibit  mechanical  evidence  in  proof. 

§  1509.    If  defendant  offers  no  evidence,  his  counsel  closes. 

§  1510.    Otherwise  when  he  offers  evidence. 

§  1511.    Defendants  may  sever. 
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§  1512.    Priority  of  speeches  to  be  determined  by  court. 
§  1513.    Mis-statements  not  ground  for  new  trial  if  not  ob- 
jected to  at  time. 
§  1514.    Ordinarily  counsel  are  not  to  argue  law  to  jury. 
§  1515.    Party  may  make  statement  to  jury. 

I.     COUNSEL,  FOB  THE  PROSECUTION. 

§  1488.  Introductory.  The  position  of  the  prosecuting 
attorney,  in  reference  to  the  inception  and  direction  of 
prosecutions,  has  been  already  noticed.1  It  has  been  seen 
that  his  sanction  is  essential,  either  expressly  or  by  im- 
plication, to  the  inception  of  all  prosecutions. 

His  power  as  to  a  nolle  prosequi  has  also  been  previ- 
ously discussed.2 

§  1489.  Prosecuting  officers  may  employ  associates. 
The  right  of  the  prosecuting  officer  to  avail  himself  of 
the  assistance  of  associates  can  not,  under  ordinary  cir- 
cumstances, be  questioned.  To  impose  such  a  restriction 
would  be  an  absurdity,  since  there  are  few  cases  in  which 
counsel,  with  practice  as  large  as  that  of  most  prosecut- 
ing attorneys,  are  not  compelled  to  avail  themselves,  at 
least  in  the  preparation  of  briefs,  of  extrinsic  profes- 
sional aid.  We  have,  in  addition,  to  observe  that  most 
prosecutions  represent  complex  interests,  to  each  of  which 
may  be  properly  awarded  a  distinct  representative,  pro- 
vided always  that  such  representative  acts  in  subordi- 
nation to  the  constituted  officer  of  the  law.  According 
to  the  prevalent  American  practice,  the  prosecuting  attor- 
ney for  a  county  is  appointed  by  the  county;  but  there 
are  many  cases  in  which  the  attorney  general  of  the  state 
may  properly  apply  for  permission  to  attend,  to  watch 
the  interests  of  the  state ;  and  others  in  which  a  like  priv- 
ilege may  be  claimed  by  the  legal  representative  of  the 
United  States.  It  is  hard  also  to  see  how,  where  there 
is  a  distinct  prosecutor,  with  his  own  particular  injuries 

l  See,  supra,  §§  1281,  1282.        2  Supra,  §§  1310  et  seq. 
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to  redress  or  future  protection  to  secure,  the  prosecuting 
attorney  can  refuse  to  permit  such  prosecutor  to  be  rep- 
resented by  counsel  at  the  trial,  however  strictly  it  may 
be  necessary  to  lay  down  the  rules  by  which  such  counsel 
are  to  be  governed.  Of  course,  this  is  not  of  right,  but 
by  the  courtesy  of  the  prosecuting  attorney;  yet  cases 
can  well  be  imagined  in  which  a  prosecuting  attorney 
might  incur  heavy  responsibility  by  rejecting  such  aid. 
In  the  practice  of  the  courts,  however,  this  aid  is  rarely 
declined,  though  the  prosecuting  attorney  always,  as  a 
public  officer,  reserves  to  himself  the  direction  of  the 
case.  And  this  practice  has  been  repeatedly  sanctioned 
by  the  courts.1 


i  CAL  —  People  v.  Blackwell,  27 
Cal.  65;  People  v.  Strong,  46  Cal. 
302;  People  v.  Murphy,  47  Cal.  103; 
People  v.  Turcott,  65  Cal.  126,  3 
Pac.  461.  COLO.— Raymond  v.  Peo- 
ple, 2  Colo.  App.  239,  30  Pao.  504; 
Hinsdale  County  v.  Crump,  18 
Colo.  App.  59,  70  Pao.  159.  FLA. — 
Thalheim  v.  State,  38  Fla.  169,  20 
So.  938.  GA  —  Griffin  v.  State,  15 
Ga.  476;  Williams  v.  State,  69  Ga. 
11.  IDA.— People  v.  Biles,  2  Ida. 
114,  6  Pac.  120;  State  v.  Steers, 
12  Ida.  174,  85  Pac.  104.  ILL.— 
Hayner  v.  People,  213  111.  142,  72 
N.  B.  729.  IND— Ward  v.  State, 
92  Ind.  269;  Seibert  v.  State,  95 
Ind.  471;  Tull  v.  State,  99  Ind.  238; 
Shular  v.  State,  105  Ind.  289,  55 
Am.  Rep.  211,  4  N.  E.  870.  IOWA— 
State  v.  Fitzgerald,  49  Iowa  260, 
31  Am.  Rep.  148,  3  Am.  Cr.  Rep.  1; 
State  v.  Montgomery,  65  Iowa  483, 
22  N.  W.  639 ;  State  v.  Shreves,  81 
Iowa  615,  47  N.  W.  899;  State  v. 
Crafton,  89  Iowa  109,  56  N.  W.  257; 
State  v.  Tyler,  122  Iowa  125,  97 
N.  W.  983;  State  v.  Cobley,  128 
Iowa  114,  103  N.  W.  99.  KAN— 
State  v.  Wells,   54   Kan.   161,   37 

Crim.  Proc— 123 


Pac.  1005.  LA. — State  t.  Mangrum, 
35  La.  Ann.  619.  ME. — State  v. 
Bartlett,  55  Me.  200;  State  v.  Bart- 
lett,  105  Me.  212,  74  Atl.  18;  sub 
nom.  State  v.  Bartley,  24  L.  R.  A. 
(N.  S.)  564.  MASS.  — Com.  v. 
Knapp,  27  Mass.  (10  Pick.)  477,  20 
Am.  Dec.  534;  Com.  v.  Williams, 
56  Mass.  (2  Cush.)  582;  Com.  v. 
R.  R.,  81  Mass.  (15  Gray)  447; 
Com.  v.  Scott,  123  Mass.  122;  Web- 
ster's Case,  Bemis'  report.  MICH. — 
Ulrich  v.  People,  39  Mich.  245; 
Engle  v.  ChipmaD,  51  Mich.  525, 
16  N.  W.  886;  People  v.  Wood,  99 
Mich.  260,  58  N.  W.  638.  MISS.— 
Byrd  t.  State,  2  Miss.  (1  How.) 
247;  State  v.  Mays,  28  Miss.  706; 
Edwards  v.  State,  47  Miss.  581. 
MO.— State  v.  Hayes,  23  Mo.  287; 
State  v.  Shark,  72  Mo.  37  (under 
statute);  State  v.  Taylor,  98  Mo. 
240,  11  S.  W.  570;  State  v.  Orrick, 
106  Mo.  Ill,  117  S.  W.  176. 
MONT.— State  v.  O'Brien,  35  Mont. 
482,  10  Ann.  Cas.  1006,  90  Pac.  514. 
NEB.  —  Bradshaw  v.  People,  17 
Neb.  147,  22  N.  W.  361.  NEV.— 
State  v.  Harris,  12  Nev.  414. 
N.  D—  State  v.  Kent,  4  N.  D.  577, 
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27  L.  Ft.  A.  686,  62  N.  W.  631. 
OHIO— Martin  v.  State,  16  Ohio 
364;  Price  v.  State,  35  Ohio  St.  601. 
OKLA—  Reed  v.  State,  2  Okla.  Cr. 
589,  103  Pac.  1042.  PA.— Rush  v. 
Cavenaugh,  2  Pa.  St.  187;  Com.  v. 
Eisenhower,  181  Pa.  St.  470,  59  Am. 
St.  Rep.  670,  37  Atl.  521.  TENN.— 
Ex  parte  Gellespie,  11  Tenn.  (3 
Yerg.)  325;  Jarnagin  v.  State,  18 
Tenn.  (10  Yerg.)  529;  Chambers  v. 
State,  22  Tenn.  (3  Humph.)  237. 
TEX.— Burkhead  v.  State,  18  Tex. 
App.  599;  Mclnturf  v.  State,  20 
Tex.  App.  336.  VA.  —  Hopper  v. 
Com.,  47  Va.  (6  Gratt.)  684;  Jack- 
son v.  Com.,  96  Va.  107,  30  S.  E. 
452;  McClure  v.  Com.,  103  Va.  870, 
49  S.  E.  623.  WASH.— State  v. 
Hoshor,  26  Wash.  643,  67  Pac.  386. 
WIS. — Lawrence  v.  State,  50  Wis. 
507,  7  N.  W.  343 ;  Rounds  v.  State, 
57  Wis.  45,  14  N.  W.  865.  FED.— 
United  States  v.  Hanway,  2  Wall. 
Jr.  139,  Fed.  Cas.  No.  15299;  United 
States  v.  Rosenthal,  121  Fed.  862. 

In  Com.  v.  Scott,  123  Mass.  122, 
the  Massachusetts  practice  was 
stated  to  be,  "that  while,  as  a  gen- 
eral rule,  the  district  attorney,  or 
other  prosecuting  officer,  should 
conduct  the  trial  of  criminal  cases, 
yet  it  is  within  the  power  of  the 
court  in  particular  cases,  in  which 
from  peculiar  circumstances  the 
interests  of  public  justice  seem  to 
require  it,  to  appoint  a  counsellor 
of  the  court  to  assist  the  public 
officer  in  the  trial."  See  Com.  v. 
Knapp,'27  Mass.  (10  Pick.)  477,  20 
Am.  Dec.  534;  Com.  v.  Williams,  56 
Mass.  (2  Cush.)  582;  Com.  v. 
Gibbs,  70  Mass.  (4  Gray)  146; 
Com.  v.  King,  74  Mass.  (8  Gray) 
501. 

In  People  v.  Stokes  (N.  Y.  Sup. 
Ct.  1872),  the  appearance  of  "pri- 
vate" counsel  assisting  the  district 


attorney  was  sustained  by  Judge 
Ingraham.  Even  a  statute  forbid- 
ding county  attorneys  from  receiv- 
ing fees  from  prosecutors  does  not 
preclude  such  an  attorney  receiv- 
ing as  professional  assistants  coun- 
sel paid  by  the  prosecution.  See 
State  v.  Wilson,  24  Kan.  189,  36 
Am.  Rep.  257. 

In  Maine,  the  practice  is  for  the 
court,  on  application,  to  appoint 
any  counsellor  of  the  court  it  may 
deem  suitable  and  proper,  to  assist 
the  attorney  for  the  state;  and  the 
fact  that  such  counsellor  may  ex- 
pect compensation  from  private 
persons  for  services  thus  rendered 
will  not  deprive  the  court  of  the 
power  to  appoint  him.  —  State  v. 
Bartlett,  55  Me.  200. 

In  Michigan  private  counsel  are 
not  admissible  on  behalf  of  the 
prosecution  when  acting  in  the  in- 
terest of  a  client.  —  People  v. 
Hurst,  41  Mich.  328,  1  N.  W.  1027. 

— Evidence  to  show  prosecuting 
counsel  to  be  specially  retained, 
may  be  offered. — Sneed  v.  People, 
38  Mich.  248. 

— Such  person  may  be  precluded 
from  acting  as  counsel. — Merster 
v.  People,  31  Mich.  99;  see  People 
v.  Hendryx,  58  Mich.  319,  25  N.  W. 
299. 

In  Pennsylvania,  under  the  Act 
of  March  12,  1868,  private  counsel 
may  be  employed  as  substitutes 
for  the  prosecuting  attorney,  if  the 
latter  fails  in  his  duty.  As  assis- 
tants to  the  prosecuting  attorney, 
private  counsel  are  constantly  em- 
ployed. 

In  Texas  it  is  held  that  the  court 
may  appoint  any  competent  per- 
son to  assist  or  represent  the 
prosecuting  attorney,  during  the 
latter's  temporary  disability.  — 
State  v.  Gonzales,  26  Tex.  197. 
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§  1490.  Prosecuting  attorney  occupies  semi-judicial 
post.  A  prosecuting  attorney  is  a  sworn  officer  of  the  gov- 
ernment, required  not  merely  to  execute  justice,  but  to 
preserve  intact  all  the  great  sanctions  of  public  law  and 
liberty.  No  matter  how  guilty  a  defendant  may  in  his 
opinion  be,  he  is  bound  to  see  that  no  conviction  shall  take 
place  except  in  strict  conformity  to  law.1  It  is  the  duty, 


Court  applied  to  for  sanction  to 
employ  assistance,  in  some  juris- 
dictions. See  Shular  v.  State,  105 
Ind.  289,  290,  55  Am.  Rep.  211,  4 
N.  B.  870;  see  State  v.  Griffin,  87 
Mo.  668;  Bradshaw  v.  State,  17 
Neb.  147,  22  N.  W.  361. 

Court  may  appoint  assistant  to 
prosecuting  attorney.  —  State  v. 
Taylor,  122  Iowa  125,  97  N.  W. 
983. 

Discretion  of  trial  court  to  allow 
counsel  to  aid  prosecutor,  and  this 
discretion  will  be  interfered  with 
in  cases  of  abuse  of  discretion, 
only:  CAL. — People  v.  Blackwell, 
27  Cal.  65.  COLO. — Raymond  v. 
People,  2  Colo.  App.  239,  30  Pac. 
504;  Hinsdale  County  v.  Crump,  18 
Colo.  App.  59,  70  Pac.  159. 
HAWAII  —  Territory  v.  Chong 
Chak  Lai,  19  Hawaii  438.  ILL.— 
Hayner  v.  People,  213  111.  142,  72 
N.  B.  792.  IND.— Wood  v.  State, 
92  Ind.  271;  Tull  v.  State,  99  Ind. 
238;  Shular  v.  State,  105  Ind.  289, 
55  Am.  Rep.  211,  4  N.  E.  870. 
IOWA— State  v.  Tyler,  122  Iowa 
129,  97  N.  W.  985.  ME.— State  v. 
Bartlett,  55  Me.  200.  MASS.— Ed- 
wards t.  State,  47  Mass.  581. 
MONT.— State  v.  Tjghe,  27  Mont. 
333,  71  Pac.  3;  State  v.  O'Brien,  35 
Mont.  482,  10  Ann.  Cas.  1006,  90 
Pac.  514.  VA. — Jackson  v.  Com., 
96  Va.  107,  30  S.  E.  452.  WASH.— 
State  v.  Hoshor,  26  Wash.  643, 
67  Pac.  386. 


Error  of  court  in  appointing  at- 
torney to  assist  prosecutor  will 
not  be  presumed. — Price  v.  State, 
35  Ohio  St.  601. 

Irregularity  in  appointment  of 
counsel  to  assist  prosecutor  must 
be  nuown  by  accused  objecting  to 
such  appointment;  irregularity 
will  not  be  presumed. — State  v. 
Tough,  12  N.  D.  425,  96  N.  W.  1025. 

Person  injured,  being  an  attor- 
ney, may  assist  prosecutor  in  con- 
ducting the  prosecution.  —  Law- 
rence v.  State,  50  Wis.  507,  7  N.  W. 
343. 

Post  to  be  assigned  to  such 
counsel  is  for  the  prosecuting  at- 
torney to  determine,  though  the 
order  of  precedence  is  subject  to 
the  discretion  of  the  court. — Jar- 
nagin  v.  State,  18  Tenn.  (10  Yerg.) 
529;  infra,  §§  1495  et  seq. 

"Question  whether  circum- 
stances require  such  appoint- 
ment, and  whether  the  person 
recommended  by  the  public  officer 
is  a  fit  and  proper  person,  are, 
in  a  large  degree,  within  the 
sound  discretion  of  the  court  be- 
low, by  which  they  must,  in  the 
first  instance,  be  decided." — Com. 
v.  Scott,  123  Mass.  122. 

Swearing  of  assistant  to  prose- 
cutor to  act  fairly  and  impartially, 
is  not  necessary. — State  v.  Taylor, 
98  Mo.  240,  11  S.  W.  570. 

l  See,  infra,  §  1496.  IOWA  — 
State   v.    Ruby,    61    Iowa    86,    15 
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indeed,  of  all  counsel  to  repudiate  all  chicanery  and  all 
appeal  to  unworthy  prejudice  in  the  discharge  of  their 
high  office;  but  eminently  is  this  the  case  with  public 
officers,  elected  as  representing  the  people  at  large,  and 
invested  with  the  power  which  belongs  to  official  rank, 
to  comparative  superiority  in  experience,  and  to  the  very 
presumption  here  spoken  of,  that  they  are  independent 
officers  of  state.2  Such  officers  are  bound  to  open  care- 
fully all  the  material  facts  bearing  on  the  case,  and  to  call 
all  material  witnesses  of  the  litigated  facts  ;3  and  to  scru- 
pulously avoid  all  unfairness  in  the  presentation  of  the 
law.4 


N.  W.  848;  State  v.  Maynes,  61 
Iowa  119,  15  N.  W.  864.  MICH— 
Engle  v.  Chapman,  51  Mich.  525, 
16  N.  W.  886;  People  v.  Quick, 
51  Mich.  547,  18  N.  W.  375.  MO.— 
State  v.  Pagels,  92  Mo.  300,  4 
S.  W.  931;  State  v.  Brooks,  92 
Mo.  542,  5  S.  W.  257,  330.  S.  C— 
State  v.  Sanford,  1  N.  &  McC.  L. 
512. 

2  Talfourd's  review  of  Twiss' 
Eldon,  thus  speaks:  "In  deciding 
on  the  charges  to  be  preferred 
against  the  parties  accused  of 
treason,  for  their  share  in  the  Eng- 
lish combination  of  1794,  he  mani- 
fested a  nobleness  of  determina- 
tion beyond  the  suggestions  of 
expediency,  as,  in  the  conduct  of 
the  prosecutions,  he  maintained  a 
courtesy  of  demeanor  which  won 
the  respect  of  his  most  ardent  op- 
ponents. He  believed  the  offense 
to  be  treason;  and  although  a 
conviction  for  that  crime  was 
more  than  doubtful,  while  a  con- 
viction for  seditious  conspiracy 
might  have  been  regarded  as  al- 
most certain,  he  rejected  the  safer 
and  baser  course,  and  acted  on  the 
severe   judgment   of  his    reason. 


The  analysis  of  these  trials  by 
Mr.  Twiss — one  of  the  most  mas- 
terly and  striking  passages  of  his 
work — while  it  may  leave  the  pru- 
dence of  the  attorney-general  open 
to  question,  must  satisfy  every  im- 
partial mind  of  the  elevation  of 
the  motive  by  which  he  was  im- 
pelled. While  he  dreaded  any 
relaxation  of  the  criminal  law — as 
if  all  its  old  'terrors  to  evil-doers' 
would  vanish  in  air  if  its  most 
awful  penalty  were  removed  from 
crimes  against  which  it  had  long 
been  threatened — he  endured  the 
most  anxious  labor  to  prevent  its 
falling  on  an  innocent  sufferer,  or 
one  who,  however  guilty,  was  not 
subjected  to  its  infliction  by  the 
plainest  construction  of  law." — 
See,  also,  remarks  of  Gurney,  B., 
in  R.  v.  Thursfleld,  8  Car.  &  P.  269, 
34  Eng.  C.  L,.  727. 

Duties  of  prosecuting  attorneys 
are  discussed  in  1  Steph.  Hist. 
Cr.  L.,  ch.  XI,  and  in  an  excellent 
article  in  17  Am.  Law  Rev.  529. 

s  Infra,  §§  1496,  1497, 1500;  Hurd 
v.  People,  35  Mich.  405;  State  v. 
Sanford,  1  N.  &  McM.  (S.  C.)  512. 

*  That  unfairness  in  this  respect 
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§  1491.  Pbosecution  by  counsel  employed  by  private 
parties.  At  common  law,  criminal  prosecutions  were  in- 
stituted by  private  individuals,  who  employed  and  paid 
.their  own  counsel  for  that  purpose;  and  statutes  were 
passed  the  design  of  which  was  to  encourage  private  per- 
sons to  prosecute  and  convict  criminals.1  In  this  coun- 
try opinion  is  divided  on  the  right  of  a  person  interested 
in  the  issue  of  a  criminal  prosecution  to  employ,  at  his 
own  expense,  counsel  to  assist  in  the  prosecution,  some 
of  the  cases  denying  the  propriety  of  such  an  employment 
and  assistance,  against  the  objection  of  the  accused  f  but 
the  weight  of  authority  is  to  the  effect  that  the  accused 
can  not  object  on  the  ground  of  such  employment  and 
payment  of  counsel  by  a  private  person,3  even  though 
such  assistance  is  not  requested  by  the  prosecuting  at- 
torney,4 although  there  is  authority  to  the  contrary.8 


may  be  ground  for  a  new  trial,  see, 
infra,  §§  577,  852. 

121  Hen.  VIII,  ch.  II,  provided 
that  on  a  conviction  of  accused 
of  larceny,  the  person  prosecuting 
recovered  his  goods. 

25  Geo.  II,  ch.  36;  7  Geo.  Ill, 
ch.  64;  18  Geo.  Ill,  ch.  19,  all  made 
provisions  for  paying  the  expenses 
of  conducting  a  bona  fide  criminal 
prosecution  which  seemed  to  the 
judge  trying  the  cause  to  be  meri- 
torious. 

2  Meister  v.  People,  31  Mich.  99, 
1  Am.  Cr.  Rep.  91,  containing  a 
full  discussion  of  the  question  and 
collecting  the  cases. 

3  FLA. — Thalheim  v.  State,  38 
Fla.  169,  20  So.  938.  IND— Keyes 
v.  State,  122  Ind.  527,  23  N.  B. 
1097.  IOWA — State  v.  Fitzgerald, 
49  Iowa  260,  31  Am.  Rep.  148,  3 
Am.  Cr.  Rep.  1;  State  v.  Mont- 
gomery, 65  Iowa  483,  22  N.  W.  639. 
KY.— Bennyfield  v.  Com.,  13  Ky. 
L.  Rep.  466,  17  S.  W.  271.  MASS.— 


Com.  v.  Knapp,  27  Mass.  (10 
Pick.)  477,  20  Am.  Dec.  534;  Com. 
v.  Gibbs,  70  Mass.  (4  Gray)  146. 
MICH.  —  People  v.  Perriam,  72 
Mich.  184,  40  N.  W.  425.  MINN.— 
State  v.  Rue,  72  Minn.  296,  75 
N.  W.  235.  MONT.— State  v.  Tighe, 
27  Mont.  327,  71  Pac.  3.  N.  J.— 
Gardner  v.  State,  55  N.  J.  L.  17, 
26  Atl.  30.  N.  D.— State  v.  Kent, 
4  N.  D.  577,  27  L.  R.  A.  686,  62 
N.  W.  621.  TENN— Hite  v.  State, 
17  Tenn.  (9  Yerg.)  198.  UTAH— 
People  v.  Tidwell,  4  Utah  506,  12 
Pac.  61.  FED. — United  States  v. 
Morris,  1  Paine  209,  Fed.  Cas. 
No.    15816. 

Indictment  invalidated  by  pres- 
ence of  specially  employed  counsel 
of  district  attorney  before  grand 
jury. — United  States  v.  Rosenthal, 
121  Fed.  872. 

4  Hopper  v.  Com.,  47  Va.  (6 
Gratt.)   684. 

5  Com.  v.  Williams,  56  Mass.  (2 
Cush.)   582. 
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Thus,  it  has  been  said  that  a  private  person  may  employ 
and  pay  an  attorney  to  act  independently  of  the  prose- 
cuting attorney  in  suppressing  a  liquor  nuisance.6 

h.    counsel  for  defense. 

§  1492.  Defendants  entitled  to  counsel  by  the  con- 
stitution. In  England,  until  recently,  the  right  of  de- 
fendants in  criminal  cases  to  be  represented  by  counsel 
on  trial  was  denied  or  abridged.  At  present  in  that  coun- 
try, these  restrictions  are  removed.  In  the  United  States 
they  never  existed.  And  the  right  to  appear  by  counsel 
is  guaranteed  by  the  Constitution  of  the  United  States, 
and  by  the  constitutions  of  most  of  the  states.  A  pris- 
oner under  arrest  is  entitled  to  be  visited  by  his  counsel 
at  all  stages  of  the  procedure.1 

§  1493.  Counsel,  if  necessary,  will  be  assigned  by 
court.  By  the  usual  practice  a  defendant  has  a  right  to 
be  represented  on  a  trial  by  any  counsel  admitted  to  prac- 
tice in  the  court  in  which  the  trial  is  had.  There  are, 
however,  cases  in  which  the  defendant  is  too  poor  to 
employ  counsel;  and  in  such  cases  counsel  are  assigned 
him  by  the  court.  And  as  officers  of  the  court,  counsel 
thus  assigned  can  not,  if  at  the  time  capable  of  the  work, 
and  not  otherwise  engaged,  refuse  the  trust.  It  has  been 
said  that  the  court  will  assign  and  compel  the  services  of 
any  counsel  whom  the  defendant  may  suggest.  But  this 
view  is  incompatible  with  the  fact  that  the  obligatory  na- 
ture of  such  assignment  rests  on  the  power  of  the  court 
over  its  officers,  a  power  which  the  court  will  not  exer- 
cise in  such  a  way  that  any  particular  officer  shall  be  over- 
burdened by  compulsory  work.  The  court,  therefore,  will 
not,  simply  because  the  defendant  requests  it,  compel  any 
one  particular  counsel  to  undertake  a  duty  incompatible 

e  Maloney  v.  Traverse,  87  Iowa  l  People  ex  rel.  Burgess  v.  Ris- 

306,  54  N.  W.  155.  ley,   13   Abb.   N.   C.    (N.   Y.)    186, 

1  N.  Y.  Cr.  R.  492. 
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with  his  other  engagements.  The  defendant  has  a  right 
to  some  counsel,  not  to  any  particular  counsel.1  If  he 
fails  to  request  the  appointment  of  counsel,  he  can  not 
afterward  complain  of  being  unrepresented.2 

§  1494.    Such  counsel  may  sue  county  fob  theik 

fees.  Can  counsel  thus  assigned  sustain  an  action  against 
the  county  for  their  fees  ?  The  first  impression  is  in  the 
negative.  Counsel  are  officers  of  the  court,  and  are 
obliged  as  such  to  render  to  the  court  any  services  that 
may  be  necessary  to  the  maintenance  of  public  justice. 
Counsel,  with  the  emoluments,  must  take  the  burdens  of 
their  profession.  Among  the  burdens  is  the  gratuitous 
defense  of  the  poor;  and  the  remuneration  for  this,  in 
those  cases  in  which  no  remuneration  can  be  had  from 
the  state,  must  be  found,  it  is  urged,  in  the  general  in- 
come of  a  profession  of  which  such  service  is  one  of  the 
incidents,  as  well  as  in  the  consciousness  of  duty  per- 
formed. For  these  and  other  reasons  it  has  been  held 
that  counsel  can  not  recover  from  the  county  compensa- 
tion for  such  services.1  Yet  a  more  careful  examination 
teaches  us  that  this  view  is  not  consistent  either  with 
English  precedent  or  sound  public  policy.2  Counsel  for 
the  defense  are  as  essential  to  the  due  examination  of 
the  case  as  are  counsel  for  the  prosecution ;  and  to  leave 
the  services  of  the  one  unremunerated  is  as  impolitic  as 
it  would  be  to  leave  the  services  of  the  other  unre- 
munerated. If  the  state  pays  to  convict  its  guilty  sub- 
jects, it  should  also  pay  counsel  to  acquit  such  as  are  in- 
nocent. 

i  People  v.  Moice,  15  Cal.  329;  v.  Hamilton,  19  111.  78;  Wayne  Co. 

Burton  v.  State,  75  Ind.  477;   see  v.  Waller,  7  W.  N.  C.  (Pa.)  377. 
Com.  v.  Knapp,  26  Mass.  (9  Pick.)  2  Blythe   v.    State,    4    Ind.    525; 

496,  20  Am.  Dec.  491;  Pennington  Hall  v.  Washington,  2  G.  Greene 

v.  State,  13  Tex.  App.  44.  (Iowa)  473;  Davis  v.  Linn,  24  Iowa 

2  State   v.   De   Serrant,   33   La.  508;  Dane  v.  Smith,  13  Wis.  585, 

Ann.  979.  80  Am.   Dec.  754;   R.  v.  Fogarty, 

i  Rowe  v.  Tuba,  17  Cal.  61;  Vise  5  Cox  C.  C.  161. 
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hi.    duties  of  counsel  on  trial. 

§  1495.  Order  and  length  op  speeches  at  discretion  op 
court.  We  may  here,  departing  somewhat  from  chrono- 
logical sequence,  state  at  the  outset  that,  so  far  as  con- 
cerns the  order  in  which  counsel  shall  speak,  the  number 
and  duration  of  their  speeches,  and  the  mode  in  which 
they  shall  examine  witnesses,  the  discretion  of  the  court 
is  to  rule.1  Thus,  the  court  is  authorized  to  limit  the 
time  of  speeches  within  reasonable  bounds,2  and  to  stop 
an  argument  to  the  jury  which  either  controverts  the 
law  laid  down  by  the  court,3  or  introduces  facts  unproved 


1  ARK.  —  Dobbins  v.  Oswalt,  20 
Ark.  619.  IOWA— Hull  v.  Alex- 
ander, 26  Iowa  569.  MINN.— State 
v.  Beebe,  17  Minn.  241.  MO. — 
State  v.  Waltham,  48  Mo.  55. 
ENG— R.  v.  Bernard,  1  F.  &  F. 
240;  R.  v.  Hasell,  2  Cox  C.  C.  220; 
R.  v.  Martin,  3  Cox  C.  C.  56. 

In  California,  the  practice  is 
regulated  by  statute.  —  People  v. 
Fair,  43  Cal.  137;  People  v.  Haun, 
44  Cal.  96;  People  v.  Ah  Wee,  48 
Cal.  236. 

2  KAN.— State  v.  Riddle,  20  Kan. 
711.  KY.— Williams  v.  Com.,  82 
Ky.  640.  MISS.— Lee  v.  State,  51 
Miss.  566.  MO. — State  v.  Linney, 
52  Mo.  40;  State  v.  Collins,  81  Mo. 
652.  NEB— Hart  v.  State,  14  Neb. 
572,  16  N.  W.  905.  N.  C— State 
v.  Collins,  70  N.  C.  241,  16 
Am.  Rep.  771.  OHIO— Weaver  v. 
State,  24  Ohio  St.  584.  WIS  — 
Hoffman  v.  State,  65  Wis.  46,  26 
N.  W.  110. 

Compare:  Hunt  v.  State,  49  Ga. 
255,  15  Am.  Rep.  677,  where  it  was 
held  that  a  limitation  to  forty 
minutes,  against  the  protest  of 
counsel,  in  a  complicated  homicide 
case,  is  ground  for  reversal. 

In  State  v.  Hoyt,  47  Conn.  518, 


36  Am.  Rep.  89,  it  was  held  that 
a  limitation  of  four  hours  on  a 
side  in  a  homicide  case  was  not 
unreasonable. 

In  White  v.  People,  90  111.  17,  It 
was  held  that  a  limitation  of  five 
minutes  to  counsel  to  address  the 
jury  on  an  indictment  for  grand 
larceny,  where  the  evidence  is 
conflicting,  is  an  unreasonable  ex- 
ercise  of  the  discretion  of  the 
court,  citing  Word  v.  Com.,  30  Va. 
(3  Leigh)  744,  citing  People  v. 
Keenan,  13  Cal.  581. 

See,  to  same  effect,  Proffatt  on 
Jury  Trials,  §  254. 

Arbitrary  limitation  ground  for 
reversal. — People  v.  Keenan,  13 
Cal.  581;  Williams  v.  State,  60  Ga. 
367,  27  Am.  Rep.  412;  Dills  v. 
State,  34  Ohio  St.  617,  32  Am.  Rep. 
395. 

As  denying  right,  see  State  v. 
Miller,  75  N.  C.  73,  qualifying 
State  v.  Collins,  70  N.  C.  241,  16 
Am.    Rep.  771. 

As  to  division  of  time  under 
Connecticut  statute,  see  State  v. 
Nyman,  55  Conn.  17,  10  Atl.  161. 

Subject  is  discussed  at  large  in 
1  Alabama  L.  J.,  pp.  345  et  seq. 

3  See,  infra,  §  1509. 


§  1496  DUTY  OF  PROSECUTOR  ON  TRIAL.  1961 

on  the  trial.4  All  this  is  an  inherent  function  of  the  judge, 
as  the  presiding  officer  of  the  courtroom,  charged  with 
the  preservation  of  order,5  and  is  a  subject  for  his  par- 
ticular discretion.  If,  however,  he  goes  further,  and  in 
his  interference  abridges  the  fundamental  legal  rights 
of  the  parties,  this  is  ground  for  revision  by  an  appellate 
court.6 

§  1496.  Prosecuting  attorney  not  to  open  confessions 
or  matters  of  doubtful  admissibility,  nor  unfairly  prej- 
UDICE jury.  The  prosecuting  attorney  opens  the  case, 
stating  the  facts  he  proposes  to  prove,  and  the  law  he 
expects  to  maintain.1  If  the  defendant  have  no  counsel, 
it  is  better  for  the  prosecuting  attorney  simply  to  sub- 
mit the  facts  without  an  address,  or,  if  he  speak,  to  limit 
himself  to  a  fair  and  brief  statement.2  In  the  prean- 
nouncement  of  his  case  his  duty  is  to  be  eminently  cau- 
tious and  exact.3  He  has  no  right,  either  directly  or  indi- 
rectly, to  appeal  to  any  popular  prejudice  which  may 
exist  against  the  defendant.4   He  has  no  right  to  refer 

4  GA.— Hatcher  v.  State,  18  Ga.  311.  MO.— State  v.  Bryant,  55  Mo. 
460.  IND.— Cluck  v.  State,  40  Ind.  75.  N.  J.— Sullivan  v.  State,  47 
263.  N.  Y. — Fry  v.  Bennett,  3  N.  J.  L.  151.  PA.— Stewart  v.  Com., 
Bosw.  200,  9  Abb.  Pr.  45;  affirmed,  117  Pa.  St.  378,  11  Atl.  370. 
28  N.  Y.  324.  MO.— State  v.  Lee,  TBNN. — Kizer  v.  State,  80  Tenn. 
66  Mo.  165.   N.  C— State  v.  Cave-  (12  Lea)    564. 

ness,  78  N.  C.  484.    PA.— Thomp-  See,  also,  infra,  §§  1787,  1822. 

son   v.    Barkley,    27    Pa.    St.    263.  As  illustrating  this,  see  United 

ENG. — R.   v.   Courvoisier,   9   Carr.  States    v.    Fries,    Pamph.     1800; 

&  P.  362,  38  Bng.  C.  L.  216.  Whart.   St.  Trials  598,  and  other 

See,  infra,  §1513;   3  Crim.  Law  evidence   on   this  point  in   Judge 

Mag.   621;    Shars.  Leg.  Ethics  97.  Chase's  impeachment. 

5  Brooks  v.   Perry,   23  Ark.   32;  l  See  18  Cent.  L.  J.  363. 

see    Cobb   v.    State,    27    Ga.    648;  2  R.   v.  Gascoine,  7  Carr.   &  P. 

Morris  v.    State,    104   Ind.   457,   4  772,  32  Eng.  C.  L.  864. 

N.  E.  148;  Wartena  v.  State,  105  If  he  fail  to  open  he  may  lose 

Ind.  445,  5  N.  E.  20.  the  right  to   reply.— Infra,   §  1496. 

6  ARK.  —  Brooks  v.  Perry,  23  3  See  State  v.  Meshek,  61  Iowa 
Ark.  32.  GA.— Williams  v.  State,  316,  16  N.  W.  143;  State  v. 
60  Ga.  367,  27  Am.  Rep.  412.  IND.—  Schnelle,  24  W.  Va.  767. 

Willey     v.     State,     52     Ind.     421.  4  Ferguson  v.  State,  49  Ind.  33; 

MISS.— Wings  v.  State,  62  Miss.      Coble  v.  Coble,  79  N.  C.  589,  28 
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to  the  defendant's  prior  character,  no  matter  how  fla- 
grant that  may  have  been;  because  character  can  only 
be  put  in  issue  by  the  defense.5  While  he  must  open  dec- 
larations as  well  as  facts,6  it  is  indecorous  for  him  to 
open  confessions,  evidence  of  which  it  is  for  the  court  to 
first  weigh  before  it  is  admitted,  and  which  only  in  strong 
cases  can  be  made  the  basis  of  conviction.7  If  the  prose- 
cuting officer  violates  these  rules,  the  court  may  order  a 
juror  to  be  withdrawn,  or,  in  case  of  conviction,  a  new 
trial  may  be  granted  when  an  unfair  attempt  to  preju- 
dice the  jury  has  been  successfully  made.8  In  general, 
counsel  for  the  prosecution  should  consider  themselves 
not  as  advocates  for  a  party  on  the  record,  struggling  for 
a  verdict,  but  as  ministers  of  public  justice,  called  upon 
to  develop  evidence  for  the  adjudication  of  the  court; 
and  any  attempt  on  their  part  to  pervert  or  misstate 
evidence,  or  to  insinuate  facts  not  capable  of  being  put  in 
testimony,  should  meet  with  judicial  rebuke,9  and  a  new 
trial  will  be  granted  if  by  such  misconduct  a  verdict  was 
in  part  obtained.10  Except,  however,  in  flagrant  cases  of 
surprise  or  fraud,  objection  to  such  misconduct  in  the 

Am.    Rep.   338;    Pierson  v.   State,  R.  v.  Davis,  7  Car.  &  P.  785,  32 

18   Tex.  App.  524.  Eng.  C.  L.  872. 

5  IND  —  Cluck  v.  State,  40  Ind.  8  See,  infra,  §§1513,  1789,  1793. 

265;   Brow  v.  State,  103  Ind.  133,  IND.— Ferguson  v.   State,   49  Ind. 

2   N.   W.   296.    MICH— People   v.  33;  Shepherd  v.  State,  64  Ind.  43; 

Dane,  59  Mich.  550,  26  N.  W.  781.  Brown   v"    State'   103   Ind-   133>   2 

MISS.-Martin  v.  State,  63  Miss.  N"  E-  296"     MO.— State  v.  Mahly, 

505,  56  Am.  Rep.  812.  N.  C— State  68  Mo"  315"    N"  C.-State  v.  Smith, 

v.   Smith,   75   N.   C.   306.    TEX.-  75  N-  C-  306-    TEX.-Laubach  v. 

Moore  v.  State,  21  Tex.  App.  666,  State'  12  Tex"  APP-  583«  592- 
2  S   W    887  9  R"  v"   Berens>  4   F.   &  F.    842, 

See,  'infra,  §1793.  £*_  CaS6S    Cited'    lnfra'    §§  1787' 

6R.  v.  Davis,  7  Carr.  &  P.  785,  |n'people  v.  Benson,  52  Cal   381 

32   Eng.  C.  L.  872;    R.  v.  Orrell,  lt  was  said  that  prosecutillg  coun. 

1  Moo.  &  R.  467.  sel  ghould  avoid  merely  technical 

7  See  R.  v.  Deering,  5  Car.  &  P.  objections  to  evidence.    See  Com. 

165.  24  Eng.  C.  L.  507;  R.  v.  Hartel,  v.  Baldwin,  129  Mass.  481. 
7  Car.  &  P.  773,  32  Eng.  C.  L.  865;  10  Infra,   §§  1513,  1793.  ' 


§§  1497,  1498    counsel  to  be  candid — opening.  1963 

prosecuting  attorney  must  be  made  at  the  time.11  After 
verdict  it  will  be  too  late.12 

§  1497.  Counsel  on  both  sides  should  be  candid  in 
opening.  The  opening  speeches  for  both  prosecution  and 
defense  should  be  full  and  candid.1  Neither  party  has  a 
right  to  take  the  other  by  surprise  by  reserving  the  dis- 
closure of  material  facts  or  points  of  law  until  it  is  too 
late  for  them  to  be  duly  weighed  and  examined.2  If  by 
such  surprise  a  conviction  is  unfairly  obtained,  a  new 
trial  will  be  granted.3  And  the  court,  in  proper  cases,  will 
compel  counsel  to  open  in  advance  what  they  expect  to 
prove  by  each  particular  witness  offered,  and  will  con- 
fine the  witness  to  the  evidence  thus  opened.4 

§  1498.  Opening  speeches  not  to  sum  up.  Ordinarily 
speaking,  it  is  not  permissible  for  counsel  to  argue  a 
case  when  opening  it.  A  stratagem  not  unknown  at  the 
bar  is  to  break  this  rule  by  fully  arguing  the  case  in  an 
opening,  and  then,  by  declining  to  address  the  jury  in 
summing  up,  deprive  the  opposite  party  of  a  final  reply. 
But  where  this  is  attempted,  the  court  may  either  restrict 
in  his  opening  the  counsel  thus  proceeding,  or  may  give 
to  the  counsel  on  the  other  side  full  rights  to  reply  at 
the  close.1  And  while  counsel,  in  opening,  may  refer 
hypothetically  to  points  that  may  possibly  be  made  by  the 

li  As  to  effect  of  this,  see  Petite  In  State  v.  Honig,  78  Mo.  249,  it 

v.  People,  8  Colo.  518,  9  Pac.  622;  was  decided  that  under  the  crim- 

Bpps  v.  State,  102  Ind.  539,  1  N.  E.  inal  code  the  counsel  for  the  prose- 

491.  cution    can    not    reply   unless    he 

12  Infra,   §§1513,  1793;   and  see  open, 

next  section.  3  Infra,  §§  1787,  1822. 

1  State  v.  Meshek,  61  Iowa  316,  i  State  v.  Waltham,  48  Mo.  55; 
16  N.  W.  143;  State  v.  Sheets,  89  People  v.  White,  14  Wend.  (N.  Y.) 
N.  C.  543.  111. 

2  Morales  v.  State,  1  Tex.  App.  l  State  v.  Williams,  63  Iowa  135, 
494,  28  Am.  Rep.  419;  R.  v.  Hartel,  18  N.  W.  682;  United  States  v. 
7  Car.  &  P.  773,  32  Eng.  C.  L.  865;  Mingo,  2  Curt.  1,  Fed.  Cas.  No. 
R.  v.  Orrell,  1  Moo.  &  R.  467.  15781. 
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defense,  and  answer  such  points,2  yet,  if  this  is  done, 
counsel  for  the  defense  should  be  permitted  to  reply. 
But  openings  will  not  be  interrupted  except  in  clear  cases 
of  abuse.3 

The  order  of  speaking,  as  has  just  been  seen,  is  at  the 
discretion  of  the  court.4 


2R.  v.  Courvoisier,  9  Car.  &  P. 
362,  38  Eng.  C.  L.  216. 

s  People  v.  Wilson,  55  Mich.  506, 
21  N.  W.  905. 

4  Supra,  §  1495. 

The  English  practice,  as  stated 
in  1871,  in  the  17th  ed.  of  Arch- 
bold's  C.  P.,  is  as  follows:  "When 
the  prisoner  is  given  in  charge  to 
the  jury,  the  counsel  for  the  prose- 
cution, or,  if  there  be  more  than 
one,  the  senior  counsel,  opens  the 
case  to  the  jury,  stating  the  lead- 
ing facts  upon  which  the  prosecu- 
tion rely.  In  doing  so,  he  ought 
to  state  all  that  it  is  proposed  to 
prove,  as  well  declarations  of  the 
prisoner's  as  facts,  so  that  the 
jury  may  see  if  there  be  a  dis- 
crepancy between  the  opening 
statements  of  counsel  and  the  evi- 
dence afterwards  adduced  in  sup- 
port of  them,  per  Parke,  B.,  in  R. 
v.  Hartel,  7  Car.  &  P.  773,  32  Eng. 
C.  L.  865;  R.  v.  Davis,  7  Car.  &  P. 

785,  32  Eng.  C.  L.  872. 

—  Unless  such  declarations 
should  amount  to  a  confession, 
where  it  would  be  improper  for 
counsel  to  open  them  to  the  jury. 
— Per  Bosanquet,  J.,  and  Patter- 
son, J.,  R.  v.  Swatkins,  4  Car.  & 
P.  548,  19  Eng.  C.  L.  643;  per 
Parke,  B.,  R.  v.  Davis,  7  Car.  &  P. 

786,  32  Eng.  C.  L>.  872;  per  Bol- 
land,  B.,  R.  v.  Patience,  7  Car.  & 
P.  775,  32  Eng.  C.  L.  866. 

— The  reason  for  this  rule  is, 
that    the    circumstances    under 


which  the  confession  was  made 
may  render  it  inadmissible  in  evi- 
dence. 

"The  general  effect  only  of  any 
confession  said  to  have  been  made 
by  a  prisoner  ought,  therefore,  to 
be  mentioned  in  the  opening  ad- 
dress of  the  prosecuting  counsel. 
When  any  additional  evidence,  not 
mentioned  in  the  opening  speech 
of  counsel,  is  discovered  in  the 
course  of  a  trial,  counsel  is  not 
allowed  to  state  it  in  a  second 
address  to  the  jury.  R.  v.  Cour- 
voisier, 9  Cr.  &  P.  362,  38  Eng. 
C.  L.  216.  It  may  further  be  re- 
marked, that,  in  opening  a  case 
for  murder,  the  counsel  for  the 
prosecution  may  put  hypothet- 
ically  the  case  of  an  attack  upon 
the  character  of  any  particular 
witness  for  the  crown,  and  say 
that  should  any  such  attack  be 
made  he  shall  be  prepared  to  meet 
it.  Per  Tindal,  C.  J.,  and  Parke, 
B.,  ibid.  362.  He  may,  also,  as  it 
was  ruled  by  the  same  learned 
judges,  read  to  the  jury  the  ob- 
servations of  a  judge  in  a  former 
case,  as  to  the  nature  and  effect 
of  circumstantial  evidence,  pro- 
vided he  adopts  them  as  his  own 
opinions,  and  makes  them  part  of 
his  address  to  the  jury. 

"And  in  R.  v.  Dowling,  Central 
Criminal  Court,  1848,  the  attorney- 
general  having,  in  his  opening  ad- 
dress to  the  jury,  made  reference 
to  disturbances  in,  Ireland,  Erie,  J., 


§  §  1499,  1500  examining  witnesses — discretion.  1965 

§  1499.  Examination  of  witnesses  at  discretion  op 
court.  The  opening  of  the  prosecution  is  followed  by  the 
introduction  of  the  prosecution's  testimony.1  Whether 
more  than  one  counsel  can  take  part  in  the  examining 
of  witnesses  is  a  matter  regulated  either  by  local  usage, 
or  by  rules  of  court.  Unless  limited,  the  usual  course  is 
for  the  junior  counsel,  who  is  supposed  to  be  more  fa- 
miliar with  the  testimony,  to  begin  the  examination  of 
each  particular  witness,  and  for  the  examination  to  be 
taken  up  by  the  senior  counsel  on  the  same  side.2  It  is 
scarcely  necessary  to  say  that  it  is  incumbent  on  the  pros- 
ecution to  prove,  either  expressly  or  by  implication,  all 
the  essential  ingredients  of  its  case.3 

§  1500.  Prosecution  must  call  all  witnesses  to  guilty 
act.  The  prosecution  is  not  at  liberty  to  put  in  part  of  the 
evidence  making  out  its  case,  and  then  rest.  It  is  bound, 
under  ordinary  circumstances,  and  when  this  can  be  done 
without  undue  cumulation  of  testimony,1  to  call  the  wit- 
nesses present  at  the  commission  of  the  act  which  is  the 
subject  of  the  indictment,2  and  it  is  a  breach  of  official 

held,  on  objection  made,  that  such  different  defenses,  it  was  ruled, 
reference  was  not  irregular,  it  that  a  rule  of  court  forbidding 
being  laid  down  in  books  of  evi-  more  than  one  counsel  on  either 
dence  that  allusion  might  be  made  side  to  examine  witnesses,  in  so 
in  courts  of  justice  to  notorious  far  as  it  deprived  either  of  said 
matters,  even  of  contemporaneous  attorneys  of  the  right  to  cross- 
history."  examine  witnesses,  was  null  and 

i  See  Willey  v.  State,  52  Ind.  void. 
421,  where  a  case  was  reversed  3  2  Whart.  Cr.  Ev.  (Hilton's  ed.), 
because  the  court  below  required  §  319.  The  modes  in  which  wit- 
the  defense  to  open  immediately  nesses  may  be  attacked  and  sup- 
after  the  opening  of  the  prosecu-  ported  are  elsewhere  discussed, 
tion.  See    2    Whart.    Cr.    Ev.    (Hilton's 

2  That  the  court  may  limit  the  ed.),  §§481-495. 

number  of  impeaching  witnesses,  i  That  this  is  unnecessary,  see 

see  Wh.  Cr.  Ev.,  §  487.  R.  v.  Ritson,  50  L.  T.  N.  S.  727; 

In   State  v.   Bryant,   55  Mo.  75,  Winsett  v.  State,  56  Ind.  26;  Bow- 
where  two  defendants  in  a  crim-  ker  v.  People,  37  Mich.  5. 
inal  trial  were   represented   each  2  See   cases   cited   in   2   Whart. 
by  separate  counsel,  and  required  Cr.  Ev.  (Hilton's  ed.),  §  448.    See, 
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duty  for  a  prosecuting  officer  not  to  open  and  present  all 
material  evidence  of  this  class.3  In  any  view,  all  wit- 
nesses on  the  back  of  the  indictment  must  be  summoned 
by  the  prosecution,4  so  that,  when  not  called  by  the  prose- 


also,  State  v.  Johnson,  76  Mo.  121; 
State  v.  Smallwood,  75  N.  C.  109; 
State  v.  Magoon,  50  Vt.  338;  R. 
v.  Stroner,  1  Car.  &  K.  650,  47 
Eng.  C.  L.  650;  R.  v.  Holden,  8 
Car.  &  P.  606,  34  Eng.  C.  L.  917. 

In  Donaldson  v.  Com.,  95  Pa. 
St.  21,  it  was  held  that  it  was  the 
duty  of  the  prosecuting  attorney, 
in  a  rape  case,  to  call  the  physi- 
cian by  whom  the  prosecutrix  was 
examined  immediately  after  the 
assault.  And  see  Ter.  v.  Hanna, 
5  Mont.  246,  5  Pac.  250. 

In  Hurd  v.  People,  25  Mich.  405, 
the  court  say:  "The  prosecution 
can  never,  in  a  criminal  case, 
claim  a  conviction  upon  evidence 
which  expressly  or  by  implication 
shows  but  a  part  of  the  res  gestas, 
or  whole  transaction,  if  it  appear 
that  the  evidence  of  the  rest  of  the 
transaction  is  attainable.  This 
would  be  to  deprive  the  defendant 
of  the  benefit  of  the  presumption 
of  innocence,  and  to  throw  upon 
him  the  burden  of  proving  his  in- 
nocence. .  .  .  According  to  the 
well  established  rules  of  the  Eng- 
lish courts,  all  the  witnesses  pres- 
ent at  the  transaction  should  be 
called  by  the  prosecution  before 
the  prisoner  is  put  to  his  defense, 
if  such  witnesses  be  present  or 
clearly  attainable."  See  Maher  v. 
People,  10  Mich.  212,  225,  226,  81 
Am.  Dec.  781. 

The  English  rule  goes  so  far  as 
to  require  the  prosecutor  to  pro- 
duce all  present  at  the  transaction, 
though  they  may  be  the  near  rela- 
tives of  the  prisoner.     See  Chap- 


man's Case,  8  Car.  &  P.  559,  34 
Eng.  C.  L.  890;  Orchard's  Case, 
ibid.,  note;  Roscoe's  Crim.  Ev.  164. 
Doubtless,  where  the  number 
present  has  been  great,  produc- 
tion of  a  part  of  them  might  be 
dispensed  with,  after  so  many  had 
been  sworn  as  to  lead  to  the  in- 
ference that  the  rest  would  be 
merely  cumulative,  and  there  is 
no  ground  to  suspect  an  intent  to 
conceal  a  part  of  the  transaction. 
Whether  the  rule  should  be  en- 
forced in  all  cases,  as  where  those 
not  called  are  near  relatives  of  the 
prisoner,  or  some  other  special 
cause  for  not  calling  exists,  we 
need  not  determine;  but  certainly, 
if  the  facts  stated  by  those  who 
are  called  show  prima  facie,  or 
even  probable,  reason  for  believing 
that  there  are  other  parts  of  the 
transaction  to  which  they  have  not 
testified,  and  which  are  likely  to 
be  known  by  other  witnesses  pres- 
ent at  the  transaction,  then  such 
other  witnesses  should  be  called 
by  the  prosecution,  if  attainable, 
however  nearly  related  to  the  pris- 
oner. See,  also,  R.  v.  Holden,  8 
Car.  &  P.  606,  609,  34  Eng.  C.  L. 
917;  Thomas  v.  People,  39  Mich. 
309;  People  v.  Gordon,  40  Mich. 
716. 

3  See  R.  v.  Thursfield,  8  Car.  & 
P.  269,  34  Eng.  C.  L.  727. 

4  See  2  Whart.  Crim.  Ev.  (Hil- 
ton's ed.) ,  §  448,  and  see,  to  this 
effect,  R.  v.  Simmonds,  1  Car.  & 
P.  84,  12  Eng.  C.  L.  59;  R.  v.  Whit- 
rehad,  1  Car.  &  P.  67,  12  Eng. 
C.  L.  49. 
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cution,5  they  can  be  called  for  the  defense;  but,  if  so 
called,  they  become  the  defendant's  witnesses.6  The  prac- 
tice as  to  indorsing  witnesses  has  been  already  discussed.7 

§  1501.  When  notice  of,  must  be  given  to  de- 
pendant. The  Revised  Statutes  of  the  United  States, 
Sec.  1033,1  provide  for  the  delivery  to  the  defendant  of  a 
copy  of  the  indictment  and  of  a  list  of  the  witnesses 
two  days  before  the  trial  begins.  Under  this  statute  the 
delivery  must  be  made  two  days  prior  to  the  swearing  of 
the  jury ;  and  a  delivery  is  not  in  time  if  made  after  the 
trial  begins,  though  the  court  should  adjourn  three  days 
so  as  to  prevent  a  surprise  to  the  defendants.2 

§  1502.  Order  of  testimony  discretionary  with  court. 
The  order  of  testimony  is  for  counsel  to  arrange,  subject 
to  the  discretion  of  the  court.1    The  general  rules  pre- 


lf  the  prosecutor  does  not  call 
any  witnesses  so  indorsed,  the 
judge  may. — Ibid.;  R.  v.  Bodle,  6 
Car.  &  P.  186,  25  Eng.  C.  L.  386. 

5  This  is  not  obligatory.  See 
State  v.  Eaton,  75  Mo.  586;  State 
v.  Cain,  20  W.  Va.  679. 

6  Morrow  v.  State,  57  Miss.  836; 
R.  v.  Woodhead,  2  Car.  &  K.  520,- 
61  Eng.  C.  Li.  519;  see  R.  v.  Gor- 
don, 2  Dowl.  417;  R.  v.  Cassidy, 
1  F.  &  F.  79. 

As  to  the  duty  of  the  prosecution 
to  call  all  the  witnesses  to  the  act, 
see  Harrison  v.  Bank,  cited  Lon- 
don Law  Times,  July  5,  1844, 
p.  174,  where  Lord  Coleridge  main- 
tained that  it  was  the  duty  of  the 
prosecution  to  make  a  candid  ex- 
position of  all  relevant  evidence 
in  their  possession. 

7  Supra,  §  1285. 

1 2  Fed.  Stats.  Ann.,  1st  ed., 
p.  344;  2  Fed.  Stats.  Ann.,  2d  ed., 
p.  688. 

2  United  States  v.  Neverson,  1 
Mack.  (D.  C.)  152. 


l  Archbold's  C  P.,  17th  ed.,  296. 
CAL. — People  v.  Cotta,  49  Cal.  166. 
IOWA — Herring  v.  State,  1  Iowa 
205;  State  v.  Ruhl,  8  Iowa  447; 
State  v.  Porter,  34  Iowa  241;  State 
v.  Bruce,  48  Iowa  330.  LA. — State 
v.  Colbert,  29  La.  Ann.  715.  MO. — 
State  v.  Linney,  52  Mo.  40.  N.  Y. — 
Wilke    v.    People,    53    N.    Y.    525, 

1  Cow.  Cr.  Rep.  541;  McCarney  v. 
People,  83  N.  Y.  408,  38  Am.  Rep. 
456.  N.  C— State  v.  Haynes,  71 
N.  C.  79 ;  State  v.  Laxton,  78  N.  C. 
564.  OHIO  — Webb  v.  State,  29 
Ohio  St.  351.  TENN.  —  Dove  v. 
State,  50  Tenn.  (3  Heisk.)  348. 
VT.—  State  v.  Blodgett,  50  Vt.  142; 
State  v.  Magoon,  50  Vt.  333. 
ENG.— Queen's  Case,  2  Brod.  &  B. 
302,  6  Eng.  C.  L.  156;  Doe  v.  Roe, 

2  Camp.  280,  11  Rev.  Rep.  711; 
Creevy  v.  Carr,  7  Car.  &  P.  64, 
32  Eng.  C.  L.  501;  R.  v.  Burdett, 
1  Dears.  431;  R.  v.  Wood,  6  Cox 
C.  C.  224,  and  see,  fully,  Whart. 
Crlm.  Ev.,  §  493. 

In  English  practice,  formerly  it 
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scribed, — e.  g.,  that  each  party  must  make  out  its  case 
in  its  evidence  in  chief, — are  founded  on  right  reason,  and 
will  be  usually  maintained.  But  it  is  within  the  discre- 
tion of  the  court  trying  the  case  to  permit  these  rules  to 
be  suspended  for  the  purpose  of  justice ;  and  a  deviation 
in  this  respect  from  the  usual  practice  is  not  a  subject  for 
revision  by  an  appellate  court.2    Even  after  a  case  is 


was  held  that  objection  for  incom- 
petency must  have  been  made  be- 
fore the  witness  was  sworn  in 
chief;  but  it  has  been  generally 
allowed  to  be  made  at  any  time 
during  the  trial. — Stone  v.  Black- 
burn, 1  Bsp.  37;  Turner  v.  Pearte, 
1  T.  R.  717,  99  Eng.  Repr.  1339. 

— As  to  English  practice  in  this 
regard,  see  Hartshorne  v.  Watson, 

5  Bing.  N.  C.  477,  35  Eng.  C.  L. 
258;  Dewdney  v.  Palmer,  4  Mees. 

6  W.  664;  Yardley  v.  Arnold,  10 
Mees.  &  W.  141;  Jacobs  v.  Lay- 
born,  11  Mees.  &  W.  685;  Wollas- 
ton  v.  Hakewills,  3  Scott  N.  R.  593. 

As  to  competency  of  witnesses, 
see  2  Whart.  Crim.  Ev.  (Hilton's 
ed.),  §§357  et  seq. 

— in  England,  if  a  judge  has  ad- 
mitted a  witness  as  competent  to 
give  evidence,  but  upon  proof  of 
subsequent  facts  affecting  the  ca- 
pacity of  the  witness,  and  upon 
observation  of  his  subsequent  de- 
meanor, the  judge  changes  his 
opinion  as  to  his  competency,  the 
judge  may  stop  the  examination 
of  the  witness,  strike  his  evidence 
out  of  his  notes,  and  direct  the 
jury  to  consider  the  case  exclu- 
sively upon  the  evidence  of  the 
other  witnesses. — R.  v.  Whitehead, 
L.  R.  1  C.  C.  33;  35  L.  T.  M.  C. 
186;  Archbold's  C.  P.,  17th  ed., 
296. 

See  further  as  to  English  prac- 


tice, R.  v.  White,  3  Camp.  98,  13 
Rev.  Rep.  765;  Parker  v.  Moon, 
7  Car.  &  P.  408,  32  Eng.  C.  L.  680; 
R.  v.  Parkins,  1  Ry.  &  M.  168,  21 
Eng.  C.  L.  723;  R.  v.  Hardy,  24 
How.  St.  Tr.  755. 

See,  also,  infra,  §  1515. 

It  is  not  usual  to  cross-examine 
witnesses  to  character,  unless  the 
counsel  cross-examining  have  some 
distinct  charge  on  which  to  cross- 
examine  them  (see  R.  v.  Hodgkiss, 
7  Car.  &  P.  298,  32  Eng.  C.  L.  623) ; 
and  if  the  only  evidence  called  on 
the  prisoner's  part  is  evidence  as 
to  character,  though  the  counsel 
for  the  prosecution  is  in  strictness 
entitled  to  a  reply,  it  is  not  usual 
to  exercise  it,  except  in  extreme 
cases.  See  R.  v.  Stannard,  7  Car. 
&  P.  673,  32  Eng.  C.  L.  816;  R.  v. 
Whiting,  ibid.  771;  Archbold's 
C.  P.,  17th  ed.,  296;  infra,  §  573. 

For  American  authorities  as  to 
cross-examination,  see  2  Whart. 
Crim.  Ev.  (Hilton's  ed.),  §§481 
et   seq. 

2  CONN.  — State  v.  Alford,  31 
Conn.  40;  State  v.  Hoyt,  47  Conn. 
518,  36  Am.  Rep.  89.  ILL. — Bulliner 
v.  People,  95  111.  394.  ME. — Mudge 
v.  Pierce,  32  Me.  165.  MASS. — 
Com.  v.  Moulton,  70  Mass.  (4  Gray) 
39;  Chadbourn  v.  Franklin,  71 
Mass.  (5  Gray)  312;  Day  v.  Moore, 
79  Mass.  (13  Gray)  522;  Com.  v. 
Dam,  107  Mass.  210.  N.  Y. — Bedell 
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closed,  evidence  will  be  received,  if  the  party  was  not 
able  to  produce  it  in  due  time.3  But,  though  ordinarily 
this  is  not  the  subject  of  error,4  it  is  otherwise  when  the 
decision  of  the  court  invades  fundamental  rules  of  law.5 
Thus,  it  is  error  to  suffer  to  go  to  the  jury  any  evidence 
given  by  a  witness  on  direct  examination,  where  by  sud- 
den illness  or  by  death  of  such  witness,  or  other  cause 
without  the  fault  of  and  beyond  the  control  of  the  op- 
posing party,  he  is  deprived  of  his  right  of  cross-exami- 
nation.6 

§  1503.  Impeaching  testimony  may  be  restricted. 
"When  a  party  introduces  witnesses  to  impeach  a  witness 
produced  by  the  opposing  party,  it  is  within  the  discre- 
tion of  the  court  to  limit  the  number  of  impeaching  wit- 
nesses to  be  produced.1 

§  1504.  "Witness  to  see  writings  before  cross-examina- 
tion. "When  a  witness  is  to  be  impeached  by  written  state- 
ments alleged  to  have  been  made  by  him,  the  writing,  at 
common  law,  should  be  submitted  to  him  for  examina- 
tion.1 

v.  Powell,  13  Barb.  184.   PA. — Fin-  As  to  negligence  of  counsel   in 

lay    v.    Stewart,    56    Pa.    St.    183.  this  respect,  see,  infra,  §  1740. 

OHIO— Webb  v.  State,  29  Ohio  St.  j  People  v.  Murray,  41  Cal.  66. 

351.    S.   C— State  v.   Clyburn,   16  See  2  whajt  on  Ey_  (Hiltoa.s  ed)j 

S.  C.  375.   FED.-United  States  v.  §  505.                §  1495 

Noelke,  17  Blatchf.  554,  1  Fed.  426.  . 

lWhart.     Crim.     Ev.     (Hilton's 

As  to  Texas  statute,  see  Donahoe  Roscoe's    Crim.    Ev., 

y.  State,  12  Tex   App.  297.    Infra,  §  lg      GA.-Stamper  v.  Griffin,  12 

5  1711-  Ga.  450.   MICH.— Smith  v.  People, 

3  See,    infra,    §  1802;    2    Whart.  2   Mich    415     MISS.— Cavanah   v. 

Crim.   Ev.    (Hilton's    ed.),    §§446,  State,  56  Miss.  299.  N.  Y— Gaffney 

493   et   seg..;    Com.   v.   Blair,    126  v.  pe0ple,  50  N.  Y.  416,  1  Cow.  Cr. 

Mass.  40.  Rep.  526;   People  v.  Finnegan,  1 

i  See  2  Whart.  Crim.  Ev.  (Hil-  park.  Cr.  Rep.  147.    N.  C— State 

ton's  ed.),  §  495.  See,  infra,  §  1715.  v.  George,  30  N.  C.  (8  Ired.)  324, 

5  Thompson  v.  State,  37  Tex.  121.  49  Am.  Dec.  392. 

6  People  v.  Cole,  43  N.  Y.  508;  Contra:  Randolph  v.  Woodstock, 
1  Cow.  Cr.  Rep.  295.  35  Vt.  291. 

Crim.  Proc. — 124 
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§  1505.  Witnesses  may  be  excluded  from  court-room. 
It  is  within  the  power  of  the  court  to  order  that  the  wit- 
nesses should  be  excluded  from  the  court-room,  with  the 
exception  of  a  particular  witness  under  examination,  and 
witnesses  by  whom  this  demand  is  disobeyed  may  be,  as 
to  credibility,  open  to  grave  criticism,  and  punished  for 
contempt.1  At  the  same  time,  the  action  of  the  court  try- 
ing the  case  will  not  be  revised  in  this  respect  in  error, 
unless  it  appear  that  manifest  injustice  has  been  done.2 
And  the  disobedience  of  a  witness  in  this  respect,  unless 
promoted  by  the  successful  party,  is  not  ground  for  a  new 
trial.3 

§  1506.  Defendant's  opening  to  be  restricted  to  ad- 
missible evidence.  The  opening  of  the  defense  is,  by  the 
usual  American  practice,  assigned,  when  there  are  two 
counsel,  to  the  junior.  In  two  respects,  greater  liberty 
is  allowed  to  counsel  in  this  opening  than  is  usual  in  the 
opening  for  the  prosecution.  (1)  Counsel,  in  opening  for 
the  defense,  may  comment  on 'the  prosecution's  case.1 
(2)  As  the  defendant  is  at  liberty  to  put  his  character 
in  issue,  so  his  counsel  may  open  on  the  subject  of  char- 
acter. But  it  was  formerly  held  irregular  for  counsel  to 
introduce  into  an  opening  the  defendant's  own  statement 
of  his  case,  except  so  far  as  this  statement  can  be  sup- 
ported by  testimony  aliunde;2  and  although  this  restric- 
tion can  not  be  maintained  in  those  states  in  which  de- 
fendants can  be  examined  as  witnesses  in  their  own 
behalf,  yet  the  opening  must,  even  in  those  states,  be  lim- 

i  Whart.     Crim.     Bv.     (Hilton's  3  See  2  Whart.  Crim..  Ev.   (Hil- 

ed.),  §  446;  R.  v.  Wylde,  6  Car.  &      ton's  ed.),  §  446,  for  cases. 


l  Such   is  the  English  practice; 
otherwise   in  New  York,  in   civil 


P.  380,  25  Eng.  C  L.  484;  People 
v.  Sprague,  53  Cal.  422. 

2  Laughlin  v.  State,  18  Ohio  St 
99 ;  R.  v.  Brown,  4  Car.  &  P.  588  n.,      Cases.-Ayrault  v.  Chamberlain,  33 
19  Eng.  C.  L.  662;   R.  y.  Murphy,      Barb-   <N-  Y->   229- 
8  Car.  &  P.  297,  34  Eng.  C.  L.  744;  2  R.  v.  Butcher,  2  Moo.  &  R.  229; 

R.  v.  Colley,  Mees.  &  M.  329.  R.  v.  Beard,  8  Car.  &  P.  142,  34 

See,  infra,  §  1711.  Eng.  C.  L.  655. 
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ited  to  what  the  defendant  expects  to  swear  to.  Nor  is 
it  proper  for  counsel,  in  any  stage  of  the  case,  to  state 
their  personal  conviction  of  their  client's  innocence.  To 
do  so  is  a  breach  of  professional  privilege,  well  deserv- 
ing the  rebuke  of  the  court.  On  legal  evidence  alone  can 
the  case  be  tried ;  and  that  which  would  be  considered  a 
high  misdemeanor  in  third  parties  can  not  be  permitted 
to  counsel.3  And  where  any  undue  or  irregular  comment 
by  counsel  can  not  be  stopped  at  the  time  by  the  court, 
the  mischief  may  be  corrected  by  the  court  when  charg- 
ing the  jury,  or  on  a  motion  for  a  new  triaL4 

§  1507.  Reading  books  at  discretion  of  court.  Whether 
counsel,  in  argument,  will  be  allowed  to  read  books  to 
the  jury,  is  a  matter  resting  within  the  discretion  of  the 
court  ;*  but  a  court  should  not  permit  the  reading  law  to 
a  jury  when  the  effect  would  be  to  mislead.2  As  a  general 
rule,  books  of  inductive  science  are  per  se  inadmissible;3 
and  permission  should  not  be  given  to  read  extracts  from 
such  books, — e.  g.,  medical  treatises, — to  the  jury.4   This 

3  See,  infra,  §§  1513,  1768,  1787-  §§  537-539;  Collins  v.  State,  20  Tex. 
1792.  App.  400. 

4  CAL. — People  v.  Tyler,  36  Cal.  Book  read  on  one  side  may  be 
522.  IND. — Dailey  v.  State,  28  Ind.  freely  criticized  on  the  other.  See 
285.  MO. — State  v.  Manly,  68  Mo.  Jones  v.  State,  65  Ga.  506;  and  see 
315.  N.  C— State  v.  O'Neal,  29  Lott  v.  State,  18  Tex.  App.  627. 
N.  C.  (7  Ired.  L.)  251;  State  v.  Prosecuting  attorney  read  part 
Whit,  50  N.  C.  (5  Jones  L.)  224,  of  an  essay  of  his  own  on  the  sub- 
72  Am.  Dec.  533.  PA. — Com.  v.  ject  of  duelling,  in  a  homicide  case, 
Smith,  10  Phila.  189.  TENN. —  held  in  Mississippi  no  ground  for 
Northington  v.  State,  82  Tenn.  (14  reversal.  —  Cavanah  v.  State,  56 
Lea)  424.    TEX.— Collins  v.  State,  Miss.  94,  99,  17  Am.  Rep.  663. 

20    Tex.    App.    255;    Mclnturf    v.  2  See,  infra,  §§  1514,  1744,  1752; 

State,  20  Tex.  App.  336;   Bend  v.  State  v.  Klinger,  46  Mo.  224;  Earll 

State,    20    Tex.   App.    422.    VT.—  v.  People,   99  111.   123. 

State    v.    Cameron,    40    Vt.     555.  3  2  Wliart.   Crim.   Ev.    (Hilton's 

ENG—  R.  v.  Berens,  4  F.  &  F.  842.  ed.),  §  538.    See  9  Crim.  Law  Mag. 

See,  infra,  §  1513.  768. 

l  Smith  v.   State,   21   Tex.  App.  4  CAL.— People   v.   Wheeler,    60 

277,  17  S.  W.  471.  Cal.  580.    ILL.— Gale  v.  Rector,  5 

Question  generally  discussed  in  Bradw.  481.   MASS. — Com.  v.  Stur- 

2  Whart.  Crim.  Ev.  (Hilton's  ed.),  tevant,  117  Mass.  139.  N.  C. — Mel- 
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rule,  however,  has  been  relaxed  where  the  court  has  re- 
ceived evidence  to  show  that  the  book  in  question  was 
recognized  as  authority,5  and  where  the  passage  was  read 
as  a  hypothetical  illustration.6  But  when  such  extracts 
are  read  the  court  should  instruct  the  jury  they  are  mere 
speculations  of  scientists.7  And  even  when  this  has  been 
done  it  may  be  doubted  whether  the  admission  is  vali- 
dated.8 

§  1508.  Counsel  may  exhibit  mechanical  evidence  in 
proof.  Counsel  have  the  right  to  handle,  exhibit,  and  com- 
ment on  any  of  the  mechanical  indicatory  evidence  pro- 
duced in  the  case ;  e.  g.,  a  stick  or  weapon  proved  to  have 
been  used.1 

§  1509.  If  defendant  has  no  evidence,  his  counsel 
close.  Should  the  defense  offer  no  evidence,  the  defend- 
ant's counsel,  by  the  usual  practice,  open  and  close  the 
summing  up ;  and  the  same  rule  may  be  accepted  where 
the  defendant  only  calls  witnesses  to  character.1 

§  1510.    Otherwise  when  there  is  evidence.     If 

the  defendant  has  evidence  to  offer,  this  must  be  spe- 
cifically opened,  as  has  been  just  seen ;  and  when  the  evi- 

vin  v.  Easley,  46  N.  C.  (1  Jones  L.)  l  R.  v.  Dowse,  4  F.   &  F.  492; 

386,  62  Am.  Dec.  171.  ENG.— R.  v.  Pateson's  Case,  2  Lew.  C.  C.  262. 
Taylor,  13  Cox  C.  C  77.  As  recommending  this,  and  yet 

5  Merkle  v.  State,  37  Ala.  139.  as  holding  that  In  strict  law  the 

6  Union  Ins.  Co.  v.  Cheever,  36  distinction  can  not  be  enforced, 
Ohio  St.  201,  38  Am.  Rep.  573.  f e  R"  v"  Jordan'  9  Cr-  &  p-  118> 


7  Harvey  v.  State,  40  Ind.  516; 


38  Eng.  C.  L.  80;   and,  also,  see 

,„...,..  R-  v-  Stannard,  7  Car.  &  P.  673, 

Yoe  v.  People,  49  III.  410.  g2  Eng   c    L    glg.  R   y   christie> 

s  People  v.  Wheeler,  60  Cal.  580;  l  F.   &  F.  75;   R.  v.  Toakley,  10 

infra,  §  1741.  Cox  C  C  406;  and,  supra,  §§  1498, 

H  Whart.   Crim.  Ev.    (Hilton's  1502;  Farrow  v.  State,  48  Ga.  30; 

ed.),  §  312.  Cruce  v.  State,  59  Ga.  83. 

As    to     presumptions    in    such  A  contrary  practice,  giving  the 

cases,  see  2  Whart.  Crim.  Ev.  (Hil-  prosecution  the  reply  in  all  cases, 

ton's  ed.),  §§764-780;  see  State  v.  seems   to  be  sanctioned   in   some 

Smith,    49    Conn.    376;    Polin    v.  jurisdictions. — See   Doss  v.   Com., 

State,  14  Neb.  540,  16  N.  W.  898.  42  Va.  (1  Gratt.)  557. 
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dence  on  both  sides  is  closed,  the  counsel  for  the  prosecu- 
tion begin  the  summing  up,  are  followed  by  the  counsel 
for  the  defense,  and  then  reply,  closing  the  argument  of 
the  case. 

§  1511.  Defendants  may  sever.  When  there  are  sev- 
eral defendants,  and  they  sever  in  their  defenses,  if  one 
calls  witnesses  and  the  other  does  not,  the  right  of  reply, 
where  the  defenses  are  distinct,  is  confined  to  the  case 
against  the  defendant  who  has  called  witnesses  j1  though 
it  is  otherwise  where  the  offenses  are  identical.2 

§  1512.  Priority  of  speeches  at  discretion  of  court. 
Where  there  are  two  or  more  counsel,  the  order  in  which 
they  speak  is  determined  by  the  court,1  reserving  always, 


l  R.  v.  Burton,  2  F.  &  F.  788.  See, 
supra,  §§  351-360. 

2R.  v.  Blackburn,  3  Car.  &  K. 
330,  6  Cox  C.  C.  333. 

i  Supra,  §  1495. 

"In  exercising  this  right  of  sum- 
ming up  evidence,  it  is  not  proper 
for  the  counsel  for  the  prosecu- 
tion to  comment  on  the  absence  of 
•witnesses  for  the  defense,  unless 
it  might  be  fairly  expected  that 
■witnesses  should  be  called,  or  to 
urge  on  a  trial  for  rape,  as  an  argu- 
ment for  conviction,  that  other- 
wise the  character  of  the  prosecu- 
trix would  he  blasted. — R.  v.  Rud- 
land,  4  F.  &  F.  495;  R.  v.  Puddick, 
ibid.  497. 

Nor  is  it  the  duty  of  counsel  for 
the  prosecution  to  sum  up  in  every 
case  in  which  the  prisoner's  coun- 
sel does  not  call  witnesses.  The 
statute  gives  him  the  right  to  do 
so,  hut  that  right  ought  only  to  be 
exercised  in  exceptional  cases, 
such  as  where  erroneous  state- 
ments have  been  made  and  ought 
to  be  corrected,  or  where  the  evi- 
dence   differs    from    the    instruc- 


tions. The  counsel  for  the  prose- 
cution is  to  state  his  case  before 
he  calls  the  witnesses;  then,  when 
the  evidence  has  been  given,  either 
to  say  simply,  "I  say  nothing,"  or 
"I  have  already  told  you  what 
would  be  the  substance  of  the  evi- 
dence, and  you  see  the  statement 
which  I  made  is  correct";  or,  in 
exceptional  cases,  to  say,  "some- 
thing is  proved  different  to  what 
I  expected,"  and  add  any  suitable 
explanation  which  is  required. — R. 
v.  Holchester,  10  Cox  C.  C.  226, 
per  Blackburn,  J.;  R.  v.  Berens,  4 
F.  &  F.  842.  See,  also,  R.  v.  Webb, 
4  F.  &  F.  862. 

Where  two  prisoners  are  jointly 
Indicted,  and  are  defended  by  dif- 
ferent counsel,  each  counsel  cross- 
examines  and  addresses  the  jury 
for  his  client,  in  the  order  of  se- 
niority at  the  bar;  but  where  the 
judge  thinks  it  desirable,  he  will 
permit  the  counsel  to  cross-exam- 
ine and  address  the  jury,  not  in 
the  order  of  seniority,  but  in  that 
in  which  the  names  stand  on  the 
indictment. — Per  Rolfe,  B.,  2  M.  & 
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when  evidence  has  heen  introduced  on  hoth  sides,  to  the 
counsel  for  the  prosecution  to  open  and  close  the  summing 
up,2  though  it  may  be  otherwise  as  we  have  seen,  when  no 
testimony  (an  unsworn  statement  not  being  testimony)  is 
given  for  the  defense.8  One  rule  in  this  respect  is  par- 
ticularly to  be  observed.  Counsel  for  the  prosecution,  in 
the  closing  speech,  can  take  no  points  of  which  notice  was 
not  given  prior  to  the  speech  of  the  counsel  for  the  de- 
fense. If  such  new  points  be  taken,  then  counsel  for  the 
defense  may  specially  reply.* 

§  1513.  Mis-statements  not  ground  for  new  trial  if 
not  objected  to  at  time.  A  new  trial  will  not  be  granted 
because  the  prosecuting  attorney  in  his  argument  states 
matters  not  in  evidence,  or  makes  improper  comments,  the 
court  not  at  the  time  being  called  upon  to  interfere,1  or 
when  the  court  tells  the  jury  not  to  be  influenced  by  such 
remarks.2  If  the  opposing  counsel  let  the  matter  pass  at 
the  time  without  objection,  after  verdict  objection  is  too 
late.3    But  it  is  otherwise  when  such  misconduct,  being 

Rob.  417;  and  this  course  was  al-  See,  supra,  §1496;  infra,  §1793. 

lowed  by  Creswell,  J.,  York  Spr.  2  State  v.  Degonia,  69  Mo.  485 

Ass.    1852,    MS.;    and    see    R.    v.  State  v.  Braswell,,  82  N.   C.   693 

Barber,  1  Car.  &  K.  434,  47  Eng.  State    v.    Sheets,    89    N.    C.    543 

C.  L.  433;  Archbold  C.  P.,  17th  ed.,  State  v.  Wilson,  89  N.  C.  736. 

296.  A  party  who,  by  his  misconduct, 

2  State  v.  Smith,  10  Nev.  106.  provokes  the  opposing  counsel  to 

3  Farrow  v.  State,  48  Ga.  30;  a  denunciatory  reply,  can  not  be 
supra,  §  1509.  heard  to  complain  of  such  reply. — 

4  R.  v.  Madden,  12  Cox  C.  C.  239.      Eames  v.  State,  10  Tex.  App.  421. 
l  CAL. —  People  v.  Barhart,  58  8  Ibid.      Supra,    §1496;    infra, 

Cal.  402.     GA.— Davis  v.  State,  33  §  1793.  GA.— Turner  v.  State,  70  Ga! 

Ga.  98;    Scarborough  v.  State,  46  767.     ILL. — Garrity  v.  People,  107 

Ga.  26.    ILL.— Mayes  v.  People,  106  111.  162.     IND.— Bessetts  v.  State, 

111.  306,  46  Am.  Rep.  698.    IND.—  101  Ind.  86.    IOWA— State  v.  Gra- 

Gilloolly    v.    State,    58    Ind.    182;  ham,  62  Iowa  108,  17  N.  W.  192. 

Richie  v.  State,  59  Ind.  121;  Choen  KAN.— State   v.   Mosley,   31   Kan. 

v.  State,  85  Ind.  209.     MO.— State  355,    2    Pac.    782.      MO.— State   v. 

v.  Banks,  10  Mo.  App.  111.    N.  C. —  Degonia,  69  Mo.  486;  State  v.  Mal- 

State  v.  Sheets,  89  N.  C.  543;  State  Ion,  75  Mo.  355.     N.  C— State  v. 

v.  Lewis,  93  N.  C.  581.    PA.— Com.  Snuggs,    89    N.    C.    527;    State   v. 

v.  Hanlon,  3  Brewst.  461.  Bryan,    89    N.    C.    531;     State    v. 
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calculated  to  prevent  justice,  is  sanctioned  by  the  court  on 
trial,4  or  when  the  court  has  not  had  the  opportunity  of 
correcting  the  wrong  impression.5 


Sheets,  89  N.  C.  544.  ORB.— State 
v.  Lee  Ping  Bow,  10  Ore.  27;  State 
v.  Abrams,  11  Ore.  169,  8  Pac.  327. 
TEX. — Crawford  v.  State,  15  Tex. 
App.  501;  Mason  v.  State,  15  Tex. 
App.   534. 

On  this  topic  generally,  articles 
in  16  Cent.  L.  J.  506;  18  Cent.  L.  J. 
363  et  seq.;  27  Cent.  L.  J.  82;  9 
Crim.  L.  Mag.  741. 

As  to  latitude  to  be  allowed  to 
counsel,  see  State  v.  Zumbunson, 
86  Mo.  Ill;  Proffatt  on  Jury  Trials, 
§250. 

4  ARK.— Ford  v.  State,  34  Ark. 
649.  ILL— Fox  v.  People,  95  111. 
71.  IND. — Ferguson  v.  State,  49 
Ind.  33;  Combs  v.  State,  75  Ind. 
215.  LA. — State  v.  Cason,  28  La. 
Ann.  40.  MICH. — Sullivan  v.  Peo- 
ple, 31  Mich.  1.  MO. — State  t. 
Ford,  71  Mo.  200;  State  v.  Emory, 
79  Mo.  461.  NEB.— Bradshaw  v. 
State,  17  Neb.  147,  22  N.  W.  361. 
N.  C— State  v.  Smith,  75  N.  C. 
306;  State  v.  Underwood,  77  N.  C. 
502;  State  v.  Matthews,  80  N.  C. 
417;  State  v.  Noland,  85  N.  C.  576. 
TENN. — Turner  v.  State,  72  Tenn. 
(4  Lea)  206.  TEX.— Grosse  ▼. 
State,  11  Tex.  App.  364;  Conn  v. 
State,  11  Tex.  App.  390;  Laubach 
v.  State,  12  Tex.  App.  583. 

See,  infra,  §  1793. 

As  to  Interruptions  generally, 
see  Hanson  v.  State,  78  Ala.  5. 

Court  has  the  right  to  prevent 
counsel  from  making  unwarranted 
statements.  —  See,  infra,  §§1793, 
1899;  State  v.  Dodson,  16  S.  C.  453; 
Northington  v.  State,  82  Tenn.  (14 
Lea)  424;  Cross  v.  State,  68  Ala. 
476. 


Any  unfairness  by  the  prosecu- 
tion may  be  ground  for  a  new  trial. 
— See,  infra,  §  1793;  and  see  Young 
v.  State,  19  Tex.  App.  537;  Ken- 
nedy v.  State,  19  Tex.  App.  620. 

5  State  v.  Gay,  69  Mo.  430;  State 
v.  Zumbunson,  9  Mo.  App.  526 
(though  see  same  case  in  error, 
State  v.  Zumbunson,  86  Mo.  Ill) ; 
Com.  v.  Smith,  10  Phila.  189; 
Hatch  v.  State,  8  Tex.  App.  416, 
34  Am.  Rep.  751. 

In  Arnold  v.  People,  75  N.  Y.  603, 
it  was  said  by  the  Court  of  Ap- 
peals that  that  court  did  not  sit 
as  an  arbiter  morum  in  respect  to 
the  manners  of  counsel  in  trial 
courts. 

A  Utah  statute  provided  that  on 
a  new  trial  the  "former  verdict 
can  not  be  used  or  referred  to," 
etc.  An  allusion  by  the  prosecut- 
ing counsel  to  the  case  having 
been  many  times  brought  before 
the  tribunal,  does  not  conflict  with 
the  statute. — Hopt  v.  People  of 
Utah,  120  U.  S.  430,  30  L.  Ed.  708, 
7  Sup.  Ct.  614. 

Court  may  interfere  without 
waiting  for  counsel  to  object,  in 
some  jurisdictions. — See  Berry  v. 
State,  10  Ga.  511;  Willis  v.  McNeill, 
57  Tex.  465;   9  Cr.  Law  Mag.  744. 

Mere  vituperative  declamation, 
sustainable  as  a  probable  argu- 
ment from  the  facts  in  the  case, 
and  not  in  itself  introducing  any 
new  facts,  is  not  by  itself  ground 
for  new  trial. — See.  State  v.  Ham- 
ilton, 55  Mo.  37;  State  v.  Estes,  70 
Mo.  428;  State  v.  Stark,  72  Mo.  37; 
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§  1514.  Ordinarily  counsel  not  to  argue  law  to  jury. 
A  new  trial,  it  has  been  held  in  Louisiana,  a  state  in  which 
the  jury  are  held  to  be  judges  of  the  law,  will  not  be 
granted  because  the  court  refused  to  permit  counsel  to 
argue  to  the  jury  a  question  of  irrelevant  law.1  And  a 
fortiori  is  this  the  case  where  counsel,  after  asking  the 
judge  to  charge  on  the  law,  attempt  to  argue  against  the 
charge.2  But  though,  in  such  jurisdictions,  counsel  may 
argue  the  law  under  the  direction  of  the  court,3  in  those 
jurisdictions  where  the  jury  are  bound  to  take  the  law 
from  the  court  it  is  plainly  within  the  power  of  the  court 
to  stop  counsel  when  appealing  to  the  jury  to  decide  the 
law  in  opposition  to  the  court.4  And  in  the  latter  juris- 
dictions, the  court  will  stop  counsel  attempting  to  argue 
questions  of  law,  or  to  read  legal  rulings  to  the  jury,  and 
will  require  them  to  address  the  argument  to  the  court.5 
But  while  this  is  the  case,  there  may  nevertheless  be  ex- 
ceptional instances  in  which  it  is  permissible  for  counsel, 
by  way  of  illustration,  to  read  to  the  jury  reported  cases 
or  extracts  from  text-books,  subject  to  the  sound  discre- 
tion of  the  court,  whose  duty  at  the  same  time  is  to  check 
promptly  any  effort  on  the  part  of  counsel  to  induce  the 
jury  to  disregard  the  instructions,  or  to  take  the  law  of 

Pierson  v.  State,  18  Tex.App.  524;  1   Bald.    510,    512,   Fed.    Cas.   No. 

9  Cr.  L.  Mag.  762.  16278  (where  counsel  were  stopped 

As    taking    a    dangerously    lax  when  arguing  the  constitutionality 

view  of  judicial  duty  in  this  re-  of  a  law;  and,  generally) ;  United 

spect,  see  Hall  v.  Wolff,  61  Iowa  States    v.    Riley,    5    Blatchf.    204, 

559,  562,  16  N.  W.  710.  Fed.    Cas.    No.    16164;    and   other 

i  State  v.  McCort,  23  La.  Ann.  cases  cited  infra,  §  1749. 
326.  In  State  v.  Klinger,  46  Mo.  224, 

2  Edwards  v.  State,  22  Ark.  253.  it  was  held  that  counsel  could  not 
See  fully,  infra,  §§  1749-1752.  read  law  books  to  the  jury,  when 

3  McMath  v.  State,  55  Ga.  303.  the   effect   was   to   mislead.     Nor 

4  See,  infra,  §  1749.  can  counsel   read   the  opinion   of 

5  People  v.  Anderson,  44  Cal.  the  appellate  court  on  the  former 
65;  Davenport  v.  Com.,  28  Va.  (1  trial  of  the  same  case. — See  Bangs 
Leigh)  589;  United  States  v.  Shive,  v.  State,  61  Miss.  363. 
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the  case  from  the  books  rather  than  from  the  court.6    But 
there  will  be  no  reversal  for  an  error  that  did  no  harm.7 

§  1515.  Paety  may  make  statement  to  jtjey.  At  com- 
mon law  a  defendant  has  a  right  to  make  a  statement  to 
the  jury.1  It  was  at  one  time  held  in  England  that  when 
he  is  defended  by  counsel  he  should  not,  unless  under  pe- 
culiar circumstances,  be  allowed  to  make  such  statement 
to  the  jury  before  his  counsel  addresses  them.2  It  has 
been  also  said  that  where  two  defendants  are  indicted 
together,  and  one  of  them  only  is  defended  by  counsel,  it 
is  in  the  discretion  of  the  judge  whether  he  will  allow  the 
defendant  who  is  undefended  to  make  his  statement  to  the 
jury  before  or  after  the  address  of  counsel.3  But  the 
"  prevalent  opinion  in  England  now  is  that  he  is  at  common 
law  entitled  in  all  cases  to  address  the  jury  on  the  facts, 


6  People  v.  Anderson,  44  Cal.  65. 
1  Jury  may  be  required  to  retire 
when  counsel  are  arguing  as  to 
admissibility  of  evidence.  —  See 
Krance  v.  State,  61  Miss.  158; 
Allison  v.  State,  14  Tex.  App.  402. 
In  this  case  Crockett,  J.,  said: 

"As  a  general  rule,  the  practice 
of  allowing  counsel,  in  either  a 
civil  or  criminal  action,  to  read 
";  law  to  the  jury,  is  objectionable, 
•  and  ought  not  to  be  tolerated.  Its 
usual  effect  is  to  confuse  rather 
than  to  enlighten  the  jury.  There 
are  cases,  however,  in  which  it  is 
permissible  for  counsel,  by  way  of 
illustration,  to  read  to  the  jury 
reported  cases,  or  extracts  from 
text-books,  subject  to  the  sound 
discretion  of  the  court,  whose 
duty  it  is  to  check  promptly  any 
effort  on  the  part  of  counsel  to 
induce  the  jury  to  disregard   the 


instructions,  or  to  take  the  law 
of  the  case  from  the  books  rather 
than  from  the  court." 

7  House  v.  State,  19  Tex.  App-. 
227. 

i  See  1  Whart.  Cr.  Ev.  (Hilton's 
ed.),  §427,  where  the  cases  are 
discussed. — R.  v.  Malings,  8  Car. 
&  P.  242,  34  Eng.  C.  L.  712;  De 
Foe  v.  People,  22  Mich.  224;  Far- 
low  v.  State,  48  Ga.  30. 

2  R.  v.  Rider,  8  Car.  &  P.  539,  34 
Eng.  C.  1>.  880;  R.  v.  Malings,  8 
Car.  &  P.  242,  34  Eng.  C.  L.  712; 
R.  v.  Manzano,  2  F.  &  F.  64. 

Compare:  R.  v.  White,  3  Camp. 
98,  13  Rev.  Rep.  765,  cited  supra, 
§  1502. 

3Archbold's  C.  P.,  17th  ed. 
(1871),  p.  159. 

May  cross-examine  witnesses, 
availing  himself  of  the  sugges- 
tions   of    his    counsel    as    to    the 
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if  he  desire,4  and  that  when  he  has  counsel,  this  address 
may  be  made  after  his  counsel  has  closed.5 

In  jurisdictions,  however,  in  which  the  defendant  is  en- 
titled to  be  examined  under  oath,  such  unsworn  state- 
ments are  secondary,  and  can  not  be  received.6 

proper  course. — See  R.  v.  Parkins,  Contra:    Ford  v.  State,  34  Ark. 

Ry.  &  M.  168,  cited  supra,  §  1502.  649. 

4  1  Whart.  Cr.  Ev.  (Hilton's  ed.) ,  5  R.   v.    Shimmir,    London    Law 

§427;   Higginbotham  v.  State,  19  Times,  May  13,  1882,  p.  29. 

Pla.  557.     See  Lond.  Law  Times,  6  Com.  v.  Scott,  123  Mass.  222, 

Feb.  21,  1880,  for  review  of  cases.  25  Am.  Rep.  81. 


CHAPTER  XO. 

MOTION  FOB  CONTINUANCE  AND  CHANGE  OP  VENTTH. 

I.  On  Application  of  Prosecution. 

§  3516.    By  statute  in  some  states  trial  must  be  prompt. 

II.  On  Application  of  Defendant. 
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I.   ON  APPLICATION  OP  THE  PROSECUTION. 
§  1516.     By    STATUTE    IN     SOME     STATES     TRIAL    MUST    BE 

prompt.  Provisions  exist,  as  has  been  noticed,  in  several 
of  the  states,  requiring  trials  in  criminal  cases  to  take 
place  within  a  specified  period  from  the  institution  of  the 
prosecution.1  An  arbitrary  refusal  on  the  part  of  the 
state  to  prosecute  may,  under  these  statutes,  not  only 
release  but  bar  further  prosecution.2 

II.     ON  APPLICATION  OF  THE  DEFENDANT. 

§  1517.    In  general.     Continuances  on  motion  of  the 
defendant,  may  be  granted  on  three  principal  grounds : 

l  See,  supra,  §  379.  recognizance  for  his  appearance  at 

As   to    Massachusetts,   see   Glo-  tne  next  term.— Com.  v.  Phillips, 

ver's  Case,  109  Mass.  340.  16  Mass-  426- 

In  South   Carolina  it  is   at  the  ^t    where,    at    the    first   term 

discretion  of  the  court  to  continue      f  f  th+e  *ndmB  of  a  caPital  in" 

dictment,  it  appeared  that  a  mate- 


a  cause  on  the  part  of  the  state. — 
State    v.    Patterson,    1    McC.    L. 


rial   witness   on   the   part   of   the 
government,  duly  put  under  recog- 
(S.  C.)   177.  nizance    to    appear,    had    fraudu- 

Where  a  trial  for  a  capital  lently  avoided  the  court,  though 
crime,  in  Massachusetts,  had  been  without  any  connivance  of  the 
continued  one  term  and  the  gov-  prisoner,  the  indictment  was  con- 
ernment  was  not  then  prepared,  tinued. — Com.  v.  Carter,  28  Mass. 
the  court,  on  continuing  it  fur-  (11  Pick.)  277. 
ther,    took   the    prisoner's    single  2  Supra,  §  1379. 
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1.  On  affidavit  setting  forth  the  fact  that  a  material 
witness  is  absent,  that  his  presence  will  be  procured  by 
the  next  court,  and  that  due  diligence  has  been  used  to 
obtain  his  attendance. 

2.  On  affidavit  setting  forth  the  inability  of  the  de- 
fendant, and  in  certain  extreme  cases,  of  his  counsel,  to 
attend  the  trial. 

3.  On  affidavit,  showing  that  means  had  been  improp- 
erly taken  to  influence  the  jury  and  the  public  at  large,  so 
as  to  prevent,  at  the  time  in  question,  the  chance  of  an 
impartial  trial. 

Continuing  as  to  one  defendant  does  not  involve  con- 
tinuing as  to  others,  when  the  trial  may  be  several.1 

1.    Absence  of  Material  Witness. 

§  1518.  Such  absence  ground  eor  continuance  ie  due 
diligence  has  been  shown.  The  general  rule  is,  that  a 
continuance  will  be  granted  on  an  affidavit  setting  forth 
the  absence  of  a  material  witness  for  the  defense,  and 
alleging  that  his  attendance  will  be  procured  at  the  next 
court,  and  that  due  diligence  has  been  used  in  attempting 
to  procure  his  attendance.1 

i  White  v.   State,   31   Ind.   262.  to   attend,   although,   the   witness 

See'  State  v.  Ford,   37   La.  Ann.  was  not  examined  before  the  mag- 

444.  istrates,   there  being  an  affidavit 

l  GA. — Whitley  v.  State,  38  Ga.  of  a  medical  man  as  to  an  injury 

50.     IND. — See  Kennedy  v.  State,  to  the  witness,  rendering  it,  in  his  ! 

81  Ind.  379.     KAN. — State  v.  Bur-  opinion,    unsafe    that    he    should  i 

well,  34  Kan.  312,  8  Pac.  470.   KY.  travel,    and    this    even    after    the  i 

— Morgan    v.    Com.,    77    Ky.    (14  trial  had  been  appointed  for  a  par-  < 

Bush)   106.     MO. — State  v.  Wood,  ticular  day. — R.  v.  Lawrence,  4  F. 

68    Mo.    444.      TENN. — Jones    v.  &  F.  901. 

State,    78    Tenn.    (10    Lea)    585.         And  so  it  has  been  held  that 

TEX. — B^.tlift    v.    State,    12    Tex.  the  court  will  postpone  until  the 

App.  330.  next  assizes  the  trial  of  a  prisoner 

In   England  a  trial  for  murder  charged  with  murder,  on  an  affida- 

was  put  off  until  the  next  assizes,  vit  by  his  mother  that  she  would 

upon  an  application  on  the  part  of  be   enabled  to  prove   by   several 

the  prosecution,  on  the  ground  of  witnesses  that  he  was  of  unsound 

the  inability  of  a  material  witness  mind,  and  that  she  and  her  family 
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§  1519.   And  so  on  unauthorized  withdrawal  of 

witness.  Where  a  party  is  surprised  by  the  unauthorized 
withdrawal  of  his  witnesses  after  the  trial  has  com- 
menced, the  practice  is  to  apply  for  a  continuance  or  post- 
ponement of  the  trial;  and  should  the  court  unadvisedly 
refuse  the  application,  such  refusal  may  be  made  the 
ground  of  application  for  a  new  trial.1 

There  are,  however,  the  following  qualifications  to  the 
rule  admitting  continuance  on  the  ground  of  absence  of 
witnesses : 

§  1520.  Continuance  not  granted  when  witness  is  out 
of  process  op  court,  or  op  uncertain  attendance.  A  con- 
tinuance will  not  be  granted,  where  the  absent  testimony 
is  out  of  the  process  of  the  court.1  Thus  it  was  held  by 
Story,  J.,  in  a  leading  case,  not  to  be  a  sufficient  ground 
for  a  delay  of  trial  that  the  party  wishes  it  in  order  to 
procure  papers  from  a  foreign  country,  since  the  court 
could  not  issue  process  which  will  be  effectual  in  pro- 
curing such  papers.2  But  in  a  strong  case,  and  when 
there  is  a  reasonable  ground  for  expecting  to  receive  the 
testimony,  a  continuance  will  be  granted  to  secure  such 
foreign  testimony,  if  it  be  admissible.3 

There  must,  in  any  case,  in  order  to  sustain  the  motion, 

were  in  extreme  poverty,  and  had  R.  234.   TEX. — Guoganden  v.  State, 

been  unable  to  procure  the  means  41  Tex.  626.    VA. — Mull's  Case,  49 

to    produce    such    witnesses,    and  Va.   (8  Gratt.)   695. 

that  she  had  reason  to  believe  that  2  S.   C. — State   v.   Lewis,   1  Bay 

if  time  were  given  her  the  requi-  L.   1;    State  v.  Files,   3   Brev.   L. 

site  funds  would  be  provided. — R.  304.     VA. — Hurd  v.   Com.,  32  Va. 

v.  Langhurst,  10  Cox  C.  C.  353,  4  (5    Leigh)    T\  5;    Mull's    Case,    49 

F.  &  F.  969.  Va.  (8  Gratt.)  695.    FED.— United 

l  Cotton   v.   State,    4    Tex.    260.  States  v.  Gibert,  2  Sumn.  19,  Fed. 

See  Lynes  v.  State,  46  Ga.  208.  Cas.  No.  15204.  ENG—  R.  v. D'Eon, 

l  CAL—  People  v.  Cleveland,  49  1  W.  Bl.  510,  96  Eng.  Repr.  295. 

Cal.  578.    MASS.— Com.  v.  Millard,  See,  infra,  §  1522. 

1  Mass.  6.    N.  J.— State  v.  Zellers,  3  McDermott    v.    State,    89    Ind. 

7  N.  J.  L.   (2  Halst.)  220.    S.  C—  187;   White  v.   Com.,  80  Ky.  480; 

State  v.  Files,  3  Brev.  304,  1  Const.  State  v.  Klinger,  43  Mo.  127. 
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be  a  reasonable  prospect  of  obtaining  the  attendance  of 
the  witness  at  the  period  asked  for.4 

§  1521.    Not    granted    when    theee    have    been 

laches.  A  continuance  will  not  be  granted  on  such  an 
affidavit  when  the  prisoner  has  been  guilty  of  laches  or 
delay,1  or  of  any  connivance.2  Thus  in  a  case  in  the  Court 
of  Errors  of  Virginia,  it  was  held  that  where,  after  one 
continuance  obtained  by  the  prisoner,  who  was  charged 
with  uttering  a  forged  note,  he  asked  for  another,  the 
court  below  was  right  in  compelling  him  to  disclose  what 
the  absent  witness  would  prove ;  and  was  justified  in  re- 
fusing the  continuance,  though  the  witness  was  shown  to 
be  material,  due  diligence  not  having  been  used  to  procure 
his  attendance.3  And  where  a  continuance  was  asked  on 
account  of  the  absence  of  witnesses,  but  the  evidence  of 
one  of  them,  according  to  the  affidavit,  would  have  been 
entitled  to  but  little  influence,  and  the  others  were  merely 
to  impeach  the  principal  witness  for  the  prosecution,  the 
case  having  been  continued  before,  and  it  not  appearing 
why  the  witnesses  were  not  attached,  nor  that  they  would 

4  People  v.  Lewis,  64  Cal.  401,  App.  59 ;  Cardova  v.  State,  6  Tex. 
1  Pac.  490.  App.  445;  Gaston  v.  State,  11  Tex. 

18  East  37;  1  Blackston  514.  APP-  U3>  Bvans  v-  state'  13 
CAL.-People  v.  Jocelyn,  29  Cal.  Tex-  APP-  225=  Walker  v-  state' 
562.     FLA.-Gladden  v.   State,  12      "  Jex.  App   618;  Mapes  v.  State, 

14  Tex.  App.  129;  Hart  v.  State,  14 


Fla.    562.     GA  —  Brown   v.    State, 

65    Ga.    332.      IND.— Anderson    v. 

State,   28  Ind.   22.     KY  —  Earp   v. 

Com.,  39  Ky.  (r  Dana)  302.   LA— 

State  v.  Taylor,  11  La.  709.  MASS. 

— Com.    v.    Millard,    1    Mass.    9. 

MISS.— Gibson  v.   State,   59  Miss. 

341;    Fletcher   v.   State,    60   Miss. 

675;    Thomas   v.    State,    61   Miss. 

60.     MO— State  v.  Burns,  54  Mo.  -  Wormley  v.  Com.,  51  Va.   (10 

274;   State  v.  Simms,  68  Mo.  305.      Gratt.)   658. 

PA.— Com.  v.  Gross,  1  Ashm.  281.         3  Holt   v.    Com.,   4   Va.    (2   Va. 

TEX.— Coward    v.    State,    6    Tex.      Cas.)   156. 


Tex.  App.  657;  O'Neal  v.  State,  14 
Tex.  App.  582.  VA.— Holt  v.  Com., 
4  Va.  (2  Va.  Cas.)  156;  Bledsoe  v. 
Com.,  27  Va.  (6  Rand.)  673;  Fiott 
v.  Com.,  53  Va.  (12  Gratt.)  564; 
Rousell's  Case,  69  Va.  (28  Gratt.) 
930.  WIS. — Dingman  v.  State,  48 
Wis.  485,  4  N.  W.  668. 
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attend  at  the  next  term,  it  was  held  that  the  application 
was  properly  refused.4 

§  1522.   Or  unless  there  was  due  diligence.    The 

affidavit  must  itself  show  due  diligence  in  summoning  the 
absent  witnesses,1  or  good  grounds  for  expecting  their  at- 
tendance at  a  future  court.2  Thus  where  a  prisoner  in- 
dicted for  felony  made  affidavit  that  he  had  four  material 
witnesses  who  were  absent,  and  resident  in  another  state, 
without  naming  them,  or  stating  that  he  had  made  any 
effort  to  procure  their  attendance,  or  that  he  expected 
to  be  able  to  procure  their  attendance,  and  thereupon 
prayed  a  continuance,  it  was  held  the  motion  for  a  con- 
tinuance was  properly  overruled.3  The  court  may  ex- 
amine the  party  as  to  the  grounds  of  his  affidavit.4 

§  1523.  Not  granted  when  testimony  is  imma- 
terial. A  continuance  will  not  be  granted  on  such  an 
affidavit,  where,  on  the  court's  requiring  such  particular- 
ity (which,  at  least  when  the  application  is  made  for  the 
second  time,  it  is  usual  for  it  to  do),1  it  appears  on  the 
face  of  the  defendant's  application  that  the  object  for 
which  the  absent  witness  is  to  be  called  is  not  material2  to 

4  Earp  v.  Com.,  39  Ky.  (9  Dana)  3  Hurd  v.  Com.,  32  Va.  (5  Leigh) 

302.    See  Holden  v.  State,  13  Tex.  715. 

App.  601.  4  state  v.  Betsall,  11  W.  Va.  703. 

1  CAL. — People  v.  Lampson,  70  l  Nelson  v.  State,  32  Tenn.  (2 
Cal.  204,  11  Pac.  593.     IND.— Mc-  Swan)  482. 

Dermott  v.  State,  89  Ind.  187.  MO.  2  CAL. — People  v.  Thompson,  4 

—State  v.  Fox,  79  Mo.  109.  TENN.  Cal.  238.     GA  — Dacy  v.  State,  17 

— See  Taylor  v.   State,  79  Tenn.  Ga.   439.     ILL.— Steel   v.   People, 

(11  Lea)   708;   Davis  v.  State,  85  45  111.  152.    KY.— Earp  v.  Com.,  39 

Tenn.  522,   3   S.  W.   348.    TEX.—  Ky.   (9  Dana)   302.     MISS.— Jones 

Atkins  v.  State,  11  Tex.  App.  8;  v.    State,    60    Miss.    117.      MO. — 

Pullen  v.  State,  11  Tex.  App.  89.  State  v.  Pagles,  92  Mo.  300,  4  S.  W. 

2  State  v.  Whitton,  68  Mo.  91;  931.  S.  C— State  v.  Files,  3  Brev. 
Murray  v.  State,  1  Tex.  App.  417;  L.   304.     TENN.— Davis  v.    State, 

Strickland  v.  State,  13  Tex.  App.  85  Tenn.  522,  3  S.  W.  348.   TEX. 

364,  and  cases  cited  to  last  sec-  Bruton    v.    State,    21    Tex.    337; 

tion.    See,  also,  Mapes  v.  State,  14  Pinckford  v.   State,  13  Tex.  App. 

Tex.  App.  129;  O'Neal  v.  State,  14  468;  Nolan  v.  State,  14  Tex.  App. 

Tex.  App.  582.  474,  46  Am.   Rep.  247;    Phelps  v. 
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the  issue,  or  would  not,  if  granted,  have  an  appreciable 
effect.3 

§  1524.  Affidavit  must  be  special.  The  affidavit  must 
be  sworn  a  sufficient  period  before  trial,  to  give  notice 
to  the  opposite  side,  unless  the  facts  affecting  the  witness 
were  not  known  in  time,  when  it  may  be  sworn  in 
court,  and  from,  the  proof  offered  the  judge  will  decide  if 
the  witness  is  material.1  The  affidavit  must,  as  a  rule, 
be  made  by  the  party  on  whose  behalf  the  postponement 
is  sought;  but  Ms  absence,  age,  sickness,  or  other  suffi- 
cient cause  will  let  in  his  attorney,  or  even  a  third  person, 
to  swear  it.2  The  illness  of  the  absent  witness,  or  of  a 
child  of  which  she  is  the  nursing  mother,  is  best  estab- 
lished by  the  affidavit  of  the  medical  attendant.  The  name 
and  place  of  abode  of  the  expected  witness,  his  continued 
absence  or  actual  incapacity  to  attend  at  any  time  during 
the  session,  and  the  use  of  every  reasonable  effort  to  com- 
pel such  attendance,  must  be  distinctly  specified,  and  the 
materiality  of  his  evidence  in  the  case  shown.3  Nor  will 
these  facts  suffice  to  postpone  the  trial,  unless  the  affi- 
davit is  positive  in  its  verification  of  them.4  Thus,  it 
must  state  that  the  absent  person  is  a  material  witness, 
without  whose  evidence  the  applicant  can  not  safely  pro- 
state, 15  Tex.  App.  45;  Irvine  v.  50  Am.  Rep.  617;  Dunn  v.  People, 
State,  20  Tex.  App.  12;  Henning  109  111.  635. 
v.  State,  24  Tex.  App.  315,  6  S.  W.  2  Moody  v.  People,  20  111.  315. 
137.  VA.— Bledsoe  v.  Coin.,  27  Va.  Compare:     R.  v.  Langhurst,  10 

(6  Rand.)   673;  Hurd  v.  Com.,  32      Cox  C.  C.  353,  4  F.  &  P.  969,  where 
Va   (5  Leigh)  715  the  affl^av^  °*  *^e  attorney  was 


Failure  to  put  witness  on  stand, 


refused. 

SILL. — Moody  v.  People,  20  111. 
who  was  present  at  the  trial,  ac-     ,1B;  Crewg  y  people>  12Q  m   31?> 

cused  not  entitled  to  new  trial  for  ^  N    B    4Q4      IND Beavers  v. 

failure  of  court  to  continue  cause.  stat6)  58  Ind   530     MO.— State  v. 

—Areola  v.  State,  30  Tex.  Cr.  Rep.  Underwood,  76  Mo.  630.     NEB.— 

51,  48  S.  W.  195.  Comstock  v.  State,  14  Neh.  205,  15 

s  Varnadoe  v.  State,  67  Ga.  768;  N  W.  355;  Polin  v.  State,  14  Neb. 

People  v.  Anderson,  53  Mich.  60;  540,  16  N.  W.  898. 
Allison  v.  State,  14  Tex.  App.  402.         4  See  Pullen  v.  State,  11  Tex. 

l  Adams  v.  People,  109  111.  444,  App.  89. 
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ceed  to  trial,  and  that  he  has  endeavored,  without  effect, 
to  serve  on  him  a  subpoena ;  specifying  the  exertions  used. 
It  should  then  state  in  plain  terms  that  there  is  reason- 
able ground  for  believing  that  tbe  delay  sought  for  will 
tend  to  the  furtherance  of  justice,  and  that  the  testimony 
of  the  witness  may  be  obtained  at  the  .lime  to  which  the 
trial  is  proposed  to  be  deferred.5  Unless  there  be  such 
exactness,  a  continuance  will  not  be  granted.6  In  proper 
cases,  counter-affidavits  may  be  presented.7 

§  1525.  Impeaching  witnesses,  and  witnesses  to  char- 
acter, not  generally  ' '  material.  ' '  Unless  there  be  auxil- 
iary grounds,  a  continuance  will  not  be  granted  on  ac- 
count of  the  absence  of  impeaching  witnesses.  Thus, 
where  it  appeared  that  two  witnesses  out  of  three,  on  the 
ground  of  whose  absence  a  continuance  was  asked,  were 
merely  to  impeach  the  chief  witnesses  for  the  prosecution, 
and  that  the  third  was  immaterial,  a  continuance  was 
refused.1  On  account  of  the  absence  of  witnesses  to  char- 
acter, a  continuance  will  rarely  be  granted.2  A  fortiori 
the  continuance  will  be  refused  in  such  case  where  the 
prosecution  admits  that  to  which  the  absent  witness  is  to 
testify.  Thus,  where  in  a  New  York  case  it  was  proved 
on  the  part  of  the  government,  and  was  not  disputed  by 
the  accused,  that  no  living  person  save  the  prisoner  was 
present  at  the  alleged  murder,  nor  was  there  claim  of 

5  Dick.  Q.  S.,  6th  ed.,  469;   Fos-  6  Williams  v.  State,  10  Tex.  App. 

ter  40;  1  Wheel.  C.  C.  30;  Com.  v.  114;  People  v.  Gams,  2  Utah  260 

Fuller,  2  Wheel.  Cr.  Cas.   (N.  Y.)  7  See  Johnson  v.   State,   65  Ga. 

323;    Holt  v.  Com.,  4  Va.    (2  Va.  74=   state  Y-  Williams,  69  Ga.  11; 

Cas.)   156;   Mull's  Case,  49  Va.   (8  state  v-  Simien,  30  La.  Ann.  (pt.  I) 

Gratt.)   695.  296' 

1  Earp  v.  Com.,  39  Ky.  (9  Dana) 
As  to  requisites  of  affidavit,  see      302. 

People  v.Francis,  38  Cal.  183;  Peo-  2  State  v.  Klinger,  43  Mo.  127; 

pie  v.  McCrory,  41  Cal.  458;   Jim  Rhea  v.  State,  18  Tenn.  (10  Yerg.) 

v.    State,    15    Ga.    535;    Cutler    v.  258;    R.  v.   Jones,   8   East   31,   34, 

State,  42  Ind.  44;   Miller  v.  State,  Lawrence,  J.,  9  Rev.   Rep.  368. 

42   Ind.    544;    State   v.   Lange,    59  Contra:    State  v.  Nash,  7  Iowa 

Mo.  418.  347. 


§§  1526-1528        object  delay — refusal  cured.  1987 

an  alibi,  and  it  appeared  by  the  affidavits  that  the  absent 
witnesses  were  expected  to  testify  to  the  defendant 's  good 
character  before  the  alleged  murder,  which  the  prosecu- 
tion admitted ;  the  motion  was  denied.8 

§  1526.  If  object  be  delay,  reason  ceases.  It  is  in  the 
discretion  of  the  court,  even  where  the  materiality  of  the 
absent  evidence  is  exposed  on  affidavit,  to  refuse  a  con- 
tinuance, if  it  should  appear  that  the  defendant's  sole 
object  was  delay.1 

§  1527.  Refusal  cured  by  subsequent  examination  of 
witness.  Eefusal  by  the  court  to  continue  a  capital  trial 
because  of  a  witness 's  absence,  on  the  ground  of  want  of 
diligence  on  the  part  of  the  defendant,  is,  whether  erro- 
neous or  not,  no  ground  for  a  new  trial,  if  the  witness 
was  brought  in  and  testified  before  the  end  of  the  trial.1 

§  1528.  Usually  continuance  is  refused  when  oppo- 
site party  concedes  facts.  A  continuance,  according  to 
the  general  practice,  may  be  refused,  if  the  adverse  party 
will  admit  that  such  witness  would  testify  as  is  supposed 
by  the  party  moving  for  a  continuance.1  It  has,  however, 
been  said  that  it  is  not  sufficient  that  the  opposite  party 
should  admit  that  the  witness  would  have  testified  to  the 
specific  facts ;  there  must  be  an  admission  that  those  facts 
are  absolutely  true.2  But  the  better  view  is  that  contra- 
dictory evidence  may  be  introduced  by  a  party  who  has 

3  People  v.  Wilson,  3  Park.  Cr.  348.     ILL.. — Van  Meter  v.  People, 

Rep.  (N.  Y.)  199.  60  111.   168.     MISS. — Browning  v. 

l  People    v.    Thompson,    4    Cal.  state>  33  Miss-  48-    N-  Y.— People 

238;   State  v.  Duncan,  28  N.  C.  (6  v'  Wilson'  3  Park-  Cr-  ReP-  199' 
Ired.  L.)  98;  Vance  v.  Com.,  4  Va.  Missouri  -ftute  making  this  ob- 

„.-„„„,,  „  ligatory  is  unconstitutional. — State 

(2  Va.  Cas.)  162;  Bledsoe  v.  Peo-  TT.  ,  „_  „      ,..,.„** 

v     ""•  v      '  v.  Hickman,  75  Mo.  416;   State  v. 

pie,  27  Va.  (6  Rand.)  674.  Berkeley,  92  Mo.  41. 

l  Mitchell  v.  State,  22  Ga.  211,  2  See    People    v.    Vermilyea,    7 

68  Am.  Dec.  493.  Cow.    (N.  Y.)    369;    Brill  v.   Lord, 

l  CAL. — People  v.  Brown,  59  Cal.  14   Johns.    (N.    Y.)    341;    but   see 

345.     GA. — Wise  v.   State,  34   Ga.  cases  in  last  note. 
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admitted  statements  made  in  an  affidavit  for  continu- 
ance, and  that  the  same  questions  of  competency  may  be 
raised  as  "would  be  allowed  if  the  witness  were  sworn  in 
court.8  Such  an  admission  is  a  waiver  of  the  defendant's 
constitutional  right  to  hear  the  witnesses  produced 
against  him.4  Circumstances,  however,  may  exist,  when, 
upon  the  defendant  making  an  affidavit  for  a  continuance, 
it  will  be  held  that  the  prosecution  can  not  force  him 
into  a  trial  by  admitting  the  truth  of  what  the  alleged 
absent  witness  would  depose  to,  such  witness  being  at- 
tainable at  a  future  trial.5  And  in  any  view  the  admission 
must  be  as  broad  as  the  offer.6 

§  1529.  Not  granted  when  witness  had  notice,  unless 
he  seceetes  himself.  A  continuance  will  not  be  granted 
on  such  an  affidavit,  where  it  appears  that  the  absent 
witness  had  notice  of  the  time  of  trial,  and  was  duly  sum- 
moned, unless  he  had  secreted  himself,  or  had  been  spir- 
ited away  by  the  opposite  party.1 

s  State  v.  Geddis,  42  Iowa  164;  nella,  40  Mont  326,  106  Pac.  364. 

Olds   v.    Com.,    10   Ky.    (3   A.   K.  ORE.— State   v.   Bowker,   26   Ore. 

Marsh.)   467.  309,  38  Pac.  124.  UTAH— State  v. 

Witness  turning  up  lie  may  be  Mortensen,   26  Utah  312,  73  Pac. 

examined,    notwithstanding    the  562.    WASH. — State  v.  Lewis,  31 

agreement  to  take  his  testimony  Wash.  75,  71  Pac.  778. 

as  offered  in  advance.— Hackett  v.  Waiving  right  to  be  present  at 

State,  13  Tex.  App.  406.  taking    of    depositions.— State    v. 

4  State  v.  Wagner,  78  Mo.  644,  Vanella,   40   Mont.   326,   106   Pac. 

47  Am.  Rep.  131;  Hancock  v.  State,  364. 

14  Tex.  App.  392.  5  People  v.  Dodge,  28  Cal.  445; 

As  to  waiver  by  accused  of  right     Wasselg  v  state>  26  ^  3Q .  Qood 


to   be    confronted   by    witnesses 
see:     IND  —  Shular  v.  State,  105 


man  v.   State,  19  Tenn.   (Meigs) 
195;  State  v.  Baker,  81  Tenn.  (13 


™    28^55  tm-  nr-  'V  TN'  f  Lea>  ***'•  De  Wa™  v-  ^te,  29 

870.      MO. — Merrill    v.    St.    Louis  Tex   4g4 

(City  of),  83  Mo.  244,  53  Am.  Rep. 

676;    State  v.  Lynn,  169  Mo.  664,  Aliter  where  wltne8s  Is  °ut  ot 

70  S.  W.  127;  State  v.  Nave,  185  Jurisdiction.-Petty    t.    State,    72 

Mo.   125,   84    S.   W.   1;    State   v.  Tenn-  (4  ^  328- 

Williford,   111   Mo.   App.   668,   86  « People  v.  Brown,  54  Cal.  243. 

S.  W.  570.    MONT.— State  v.  Va-  1  Barnes  442. 
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2.  Inability  of  Defendant  or  His  Counsel  to  Attend. 

§  1530.  Inability  to  attend  mat  be  a  ground  fob  con- 
tinuance. On  affidavit  setting  forth  the  inability  of  the 
defendant,1  and  in  certain  extreme  cases,  e.  g.,  sickness,2 
of  his  counsel,  to  attend  the  trial,  the  motion  may  be 
granted,3  and  the  same  indulgence  will  be  granted  when 
the  defendant  has  been  suddenly  and  without  notice  aban- 
doned by  his  counsel,  so  that  he  can  not  properly  prepare 
for  trial.4  Death  or  sickness  of  counsel,  occurring  so  sud- 
denly as  to  prevent  the  engagement  of  others,  is  gener- 
ally good  ground  ;5  but  mere  absence  of  counsel  is  rarely 
received  as  in  itself  adequate,0  and  this  is  eminently  the 
case  when  the  absent  counsel  is  one  of  two  or  more  em- 
ployed.7 Certainly  such  excuse  can  not  be  made  available 
more  than  once  in  the  same  case.8 

3.  Improper  Means  to  Prejudice  Cause  or  Surprise. 

§  1531.  Continuance  granted  when  there  has  been 
undue  prejudice  of  cause — And  so  of  surprise.  A  con- 
tinuance may  also  be  granted  on  affidavit  showing  that 
means  had  been  improperly  taken  to  influence  the  jury 
and  the  public  at  large,  so  as  to  prevent,  at  that  time,  an 

1  See  Hays  v.  State,  68  Ga.  833.  5  Hunter  v.  Fairfax,  3  U.  S.   (3 

2  People  v.  Logan,  4  Cal.  188,  60      Call.)  305,  1  L.  Ed.  613. 

Am.   Dec.  604;   Loyd  v.  State,  45  e  M'Kay  v.  Ins.  Co.,  2  Cai.  (N.Y.) 

Ga.  57;   Brown  v.  State,  38  Tex.  384;   Hammond  v.  Haws,  1  Wall. 

482.'  Sr.  1,  Fed.  Cas.  No.  6002. 

Compare:     Harvey  v.   State,   67  Compare:     Roberts   v.   State,   9 

Ga.  639;  State  v.  Stegner,  72  Iowa  Colo.   458,  13   Pac.   630;    Long  v. 

13,  33  N.  W.  340.  State,  38  Ga.  49;   State  v.  Ferris, 

Sickness   of   prosecuting   officer  16  La.  Ann.  424;  Rhode  Island  v. 

is  ground  for  continuance. — Peo-  Massachusetts,  36  U.  S.  (11  Pet.) 

pie   v.    Shufelt,    61   Mich.   237,   28  226,  9  L.  Ed.  697. 

N.  W.  79.  7  Turner  v.  State,  70  Ga.  769; 

8  Haley  v.  Grant,  1  Say.  63,  96  Walker  v.  State,  13  Tex.  App.  618. 

Bng.  Repr.  804.  8  State  v.  Dubois,  24  La.   Ann, 

4Wray  v.  People,  78  111.  212.  309. 
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impartial  trial,1  and  that  the  public  excitement  was  such 
as  to  intimidate  and  swerve  the  jury.2  But  the  fact  of  or- 
dinary newspaper  paragraphs  existing  on  the  subject  is 
not  enough.3  Where  the  excitement  is  the  result  of  the 
defendant's  own  action,  the  application  will  be  refused;4 
and  it  is  not  a  good  ground  for  a  new  trial,  that  at  the 
time  of  trial  there  was  a  great  excitement  in  the  public 
mind  against  the  accused.5  A  continuance  also  may  be 
granted  in  cases  of  nonculpable  surprise.6 

§  1532.  Treachery  of  cottnsel.  A  continuance,  also, 
may  be  granted  when  by  the  treachery  or  misconduct  of 
counsel,  due  preparation  for  trial  is  prevented.1 

4.  Inability  of  Witness  to  Understand  the  Obligation 
of  an  Oath. 

§  1533.  In  such  case  continuance  may  be  granted.  A 
continuance,  also,  will  sometimes  be  granted  where  a  wit- 
ness, whose  evidence  is  material  to  the  case,  has  no  sense 
of  the  obligation  of  an  oath ;  in  such  a  case,  the  trial  may 
be  adjourned  until  the  witness  is  instructed  in  the  princi- 
ples of  moral  duty.1 

5.  Pendency  of  Civil  Proceedings. 

§  1534.  As  ground  for  continuance.  The  court  will 
not  continue  a  prosecution  because  a  civil  suit  is  pending 
when  the  prosecution  is  the  proper  remedy  for  the  wrong.1 
It  is  otherwise,  however,  when  the  prosecutor  resorts  to 

1  R.  v.  Gray,  1  Bur.  510,  97  Eng.  6  Lutton  v.  State,  14  Tex.  App. 
Repr.  424.  518. 

2  Com.  v.  Dunham,  Thatch.  Cr.  i  State  v.  Lewis,  74  Mo.  222; 
Cas.   (Mass.)  516.  infra,  §  1819. 

3  Com.  v.  Carson,  Mayor's  Court  1 1  Leach's  Cases  430.  See  1 
of  Philadelphia,  June,  1823,  per  Whart.  Crim.  Ev.  (Hilton's  ed.), 
Reed,   Recorder,    1   Wheel.    C.    C.  §§  366,  370. 

488.  i  Drake  v.  Lowell,  54  Mass.   (13 

4  United  States  v.  Porter,  1  Met.)  292;  see  Foster  v.  Com.,  8 
Bald.  78,  Fed.  Cas.  No.  16730.  Watts   &   S.    (Pa.)    77;    Taylor   v. 

5  Infra,  §1830.  See  State  T.  Com.,  70  Va.  (29  Gratt.)  780; 
Ford,  37  La.  Ann.  444.  supra,  §  1383. 
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civil  proceedings  as  a  means  of  redress  for  which  they 
are  peculiarly  suited.2 

iii.    new  trial. 

§  1535.  Foe  refusal  to  give  continuance  new  trial 
may  be  granted.  If,  on  a  motion  for  new  trial,  the  court  is 
convinced,  after  hearing  all  of  the  evidence,  that  the  con- 
tinuance should  have  been  allowed,  the  motion  should  be 
granted,1  and  if  it  be  refused,  the  party  excepting  may, 
in  those  jurisdictions  where  a  bill  of  exceptions  lies  in 
such  cases,  obtain,  in  a  strong  case,  a  revision  in  error.2 

iv.    question  in  error. 

§  1536.  Kefusal  to  continue  not  usually  subject  of 
error.  As  a  general  rule,  error  does  not  lie  to  the  action 
of  the  court  on  a  motion  for  continuance,  which  is  in  the 
discretion  of  the  court  ;T  though  when  a  bill  of  exceptions 
is  taken,  the  decision,  in  a  strong  case,  may  be  reviewed.2 

2  Com.  v.  Bliss,  1  Mass.  32;  Com.  i  Infra,  §§  1711,  1824.    ALA. — De 

v.  Elliot,  2  Mass.  372;   Respublica  Arman  v.  State,  77  Ala.  10.   ARK. 

v.  Gross,  2  Yeates  (Pa.)  479;  Com.  — Edmonds  v.  State,  34  Ark.  720. 

v.  Dickinson,  3  Clark   (Pa.)    365;  FLA.— Morgan   v.    State,    13    Fla. 

Com.    v.    Dickerson,    7   W.    N.    C  671.    GA. — Cox    v.    State,    64    Ga. 

(Pa.)  433;  R.  v.  Feilding,  2  Burr.  374,  37  Am.   Rep.  76.     LA.— State 

719,  97  Eng.  Repr.  531;  R.  v.  Sim-  v.  Wilson,  23  La.  Ann.  558;   State 

mons,  8  Car.  &  P.  50,  34  Eng.  C.  L.  v.     Chevalier,     36    La.    Ann.     81. 

603 ;   supra,  §  1383.  MASS.  —  Com.     v.     Donovan,     99 

Compare:    Richardson  v.  Luntz,  Mass.  425,  96  Am.  Dec.  765.   MISS. 

26  La.  Ann.  313;   State  v.  Wilson,  — Strauss   v.   State,   58   Miss.    53; 

33  La.  Ann.  261;  Buckner  v.  Beek,  Jones  v.  State,  60  Miss.  117.  MO. — 

Dud.    L.    (S.    C.)    168;     1    Kerr's  State  v.  Shreve,  39  Mo.  90;   State 

Whart.  Crim.  Law,  §  814.  v.    Lewis,    74    Mo.    222.     N.    Y.— 

1  See  cases  cited  infra,  §1730,  Eighmy  v.  People,  79  N.  Y.  546; 
and  in  next  note,  and  see  Heath  Webster  v.  People,  92  N.  Y.  422, 
v.  State,  68  Ga.  287.  1  N.  Y.  Cr.  Rep.  190.    S.  C— State 

2  Infra,  §§1711,  1823,  1824.  See  v.  Dodson,  16  S.  C.  453.  TEX.— 
Malone  v.  State,  49  Ga.  212;  Moody  Eldridge  v.  State,  12  Tex.  App. 
v.  State,  54  Ga.  660;   McDaniel  v.  208. 

State,   16  Miss.    (8   Smed.   &   M.)  2  FLA.— Barber  v.  State,  13  Fla. 

401,    47    Am.    Dec.    93;    Jones    v.      675.     GA. — Long  v.  State,  38   Ga. 
State,  78  Tenn.  (10  Lea)  585.  491;  Whitely  v.  State,  38  Ga.  60; 
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V.     CHANGE  OF  VENUE. 

§  1537.  On  due  cause  venue  may  be  changed.  In  some 
jurisdictions  at  common  law,  in  others  by  local  statute, 
the  venue  of  a  case  may  be  changed  on  the  defendant's 
application,1  at  the  discretion  of  the  court,  on  due  cause 
shown.2  The  application  is  too  late  when  made  after  em- 
panelling the  jury,3  and  the  burden  is  on  the  petitioner 
to  make  out  a  case.4  If  the  ground  laid  be  incapacity  of 
the  judge,  it  has  been  ruled  the  court  has  no  discretion, 


Monday  v.  State,  32  Ga.  672,  79 
Am.  Dec.  314;  Brown  v.  State,  65 
Ga.  332;  Williams  v.  State,  69  Ga. 
11.  IND.— Wassels  v.  State,  26 
Ind.  30;  Hurt  v.  State,  26  Ind. 
106;  Sturm  v.  State,  74  Ind.  335. 
IOWA — State  v.  Rorabacher,  19 
Iowa  154;  State  v.  Painter,  40  Iowa 
298.  KY.— Salisbury  v.  State,  79 
Ky.  425.  LA.— State  v.  Moultrie, 
33  La.  Ann.  1146;  State  v.  Horton, 

33  La.  Ann.  289;   State  v.  Briggs, 

34  La.  Ann.  69;  State  v.  Boyd,  37 
La.  Ann.  81.  N.  C  —  State  v.  Scott, 
78  N.  C.  465.  OHIO— Jobnson  v. 
State,  42  Ohio  St.  207.  TEX.— 
Williams  v.  State,  10  Tex.  App. 
52  S;  Garrold  v.  State,  11  Tex.  App. 
219;  Bohannon  v.  State,  14  Tex. 
App.  271.  VA. — Taylor  v.  Com., 
77  Va.  692. 

See,  also,  infra,  §  1704. 

i  See  State  v.  Green,  22  W.  Va. 
800. 

2  1  Chitty  Cr.  L.  201.  ALA.— 
Williams  v.  State,  48  Ala.  85; 
Taylor  v.  State,  48  Ala.  180;  Hol- 
ton,  Ex  parte,  69  Ala.  164.  ARK— 
McPherson  v.  State,  29  Ark.  225; 
Burris  v.  State,  38  Ark.  221.  CAL. 
— People  v.  Congleton,  44  Cal.  92; 
People  v.  Perdue,  49  Cal.  425. 
GA.— Brinkley  v.  State,  54  Ga.  371. 


ILL.— Dunn  v.  People,  109  111.  635. 
IND.— Manly  v.  State,  52  Ind.  215; 
Bissot  v.  State,  53  Ind.  408;  Leslie 
v.  State,  83  Ind.  180;  Shular  v. 
State,  105  Ind.  290,  55  Am.  Rep. 
211,  4  N.  E.  870.  IOWA— State  v. 
Spurbeck,  44  Iowa  667.  KAN.— 
State  v.  Bohan,  15  Kan.  407;  State 
v.  Adams,  20  Kan.  311.  LA.— State 
v.  Ford,  37  La.  Ann.  443.  MD.— 
Davis  v.  State,  39  Md.  355.  MO.— 
State  v.  O'Rourke,  55  Mo.  440; 
State  v.  Shipman,  63  Mo.  147; 
State  v.  Lawthew,  65  Mo.  454; 
State  v.  Burgess,  68  Mo.  334; 'State 
v.  Hayes,  14  Mo.  App.  173.  N.  Y.— 
People  v.  Harris,  4  Den.  150;  Peo- 
ple v.  Webb/l  Hill  179.  S.  C.— 
State  v.  Coleman,  8  S.  C.  237. 
TENN—  Hopkins  v.  State,  78  Tenn. 
(10  Lea)  204.  TEX.— Anshicks  v. 
State,  45  Tex.  148;  Labbaite  v. 
State,  6  Tex.  App.  257;  Davis  v. 
State,  19  Tex.  App.  201.  WIS.— 
Martin  v.  State,  35  Wis.  294 ;  State 
v.  Rowan,  35  Wis.  303.  ENG.— 
R.  v.  Cowle,  2  Burr.  834,  97  Eng. 
Repr.  587;  R.  v.  Hunt,  3  Barn.  & 
Aid.  444,  5  Eng.  C  L.  295;  R.  v. 
Holden,  5  Barn.  &  Ad.  347,  27  Eng. 
C  L.  151. 

3  People  v.  Cotta,  49  Cal.  169. 

*  People  v.  Sammis,  3  Hun 
(N.  Y.)  560. 
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and  that  the  application  must  be  granted;5  though  this 
view  must  be  limited  to  cases  where  such  incapacity  is 
established.6  The  ground  for  a  change  should  be  fully 
spread  on  the  record,  so  that  it  can  be  examined  by 
a  court  of  error  ;7  and  that  facts  must  be  set  forth  show- 
ing that  the  party  could  not  have  a  fair  trial  in  the  dis- 
trict or  town  in  which  the  arraignment  is  proposed.8 
The  arraignment  once  made,  in  the  place  where  the  in- 
dictment is  found,  need  not  be  repeated  in  the  place  to 
which  the  trial  is  removed,9  though  a  double  arraignment 
would  not  be  error.10  Venue  may  be  changed  as  to  one  of 
several  defendants,  leaving  the  others  to  be  tried  in  the 
place  of  the  finding  of  the  bill.11  With  regard  to  the  con- 
stitutional questions  involved,  it  may  be  noticed  that  the 


5  IND. — Mershon  v.  State,  44  Ind. 
598.  IOWA— People  v.  Eeed,  49 
Iowa  85;  State  v.  Foley,  65  Iowa 
51,  21  N.  W.  162.  MINN— Curtis, 
Ex  parte,  3  Minn.  274.  MO. — 
State  v.  Gates,  20  Mo.  400  (a  case 
where  the  judge  had  been  coun- 
sel). 

See,  infra,  §  1538. 

e  People  v.  Shuler,  28  Cal.  490. 

7  State  v.  Barrett,  8  Iowa  536; 
Emporia  v.  Volmer,  12  Kan.  622; 
see  State  v.  Daniels,  66  Mo.  103; 
Poe  v.  State,  78  Tenn.  (10  Lea) 
673;  Wormeley  v.  Com.,  51  Va. 
(10  Gratt.)  658. 

No  reversal  if  substantial  jus- 
tice is  done. — Posey  v.  State,  73 
Ala.  490;  Magee  v.  State,  14  Tex. 
App.  367. 

8  People  v.  Graham,  21  Cal.  261; 
People  v.  Bodine,  7  Hill  (N.  Y.) 
147;  State  v.  Williams,  2  McC.  L. 
(S.  C.)  302;  Wormeley  v.  Com.,  57 
Va.  (10  Gratt.)  658;  R.  v.  Holden, 
5  Barn.  &  Ad.  347,  27  Eng.  C.  L. 
151. 

As  refusing  change  of  venue  on 


statutory  grounds,  see  State  v. 
Howard,  31  Vt.  414. 

Right  to  change  of  venue  is  not 
absolute. — See  Dulany  v.  State,  45 
Md.   100. 

As  to  its  limitations,  see  State  v. 
Flynn,  31  Ark.  35. 

After  change  on  his  petition,  de- 
fendant can  not  object  to  jurisdic- 
tion.— See  Perteet  v.  People,  70 
111.  71. 

In  Illinois  the  petitioner  has  a 
statutory  right  to  the  change,  on 
making  the  prescribed  affidavit. — 
Brennan  v.  People,  15  111.  511. 

9  Paris  v.  State,  36  Ala.  232; 
Hayes  v.  State,  58  Ga.  35;  Price 
v.  State,  8  Gill  (Md.)  295;  Davis 
v.  State,  39  Md.  355;  Vance  v. 
Com.,  4  Va.  (2  Va.  Cas.)  162. 

io  Gardner  v.  People,  4  111.  (3 
Scam.)  83.  See,  infra,  §§  1634  et 
seq. 

ii  State  v.  Carothers,  1  G.  Greene 
(Iowa)  464;  State  v.  Wetherford, 
25  Mo.  439;  State  v.  Martin,  24 
N.  C.  (2  Ired.  L.)  101. 

Compare:  People  v.  Baker,  3 
Park.  Cr.  Rep.  (N.  Y.)  181. 
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provision,  as  it  exists  in  most  constitutions,  that  the  de- 
fendant is  to  be  tried  by  an  "impartial  jury  of  the 
vicinage,"  would  forbid,  if  the  term  "vicinage"  be.  re- 
garded as  imperative,  any  trial  when  no  impartial  jury 
of  the  vicinage  is  to  be  found.  The  term  "vicinage," 
therefore,  is  to  be  regarded  as  indicatory  rather  than 
mandatory;  and  it  is  the  vicinage  of  the  place  of  the 
offense  rather  than  that  of  the  corporeal  position  of  the 
offender.12  And  even  where  the  guarantee  is  specifically 
given,  it  can  be  waived.13 

A  trial  court  may  be  compelled  by  mandamus  from 
an  appellate  court  to  try  a  case  removed  to  it  on'  change 
of  venue.14 

In  determining  whether  a  judge  of  a  United  States  dis- 
trict court  is  to  remove  a  criminal  trial  from  one  district 
to  another,  he  must  exercise  a  sound  discretion  in  view  of 
the  whole  case,  this  being  a  question  of  discretion.15 

12  See    1    Kerr's    Whart.    Crim.  13  See  Gut  v.  State,  76  U.  S.  (9 

Law,  §330,  note.  Wall.)    35,   19    L.    Ed.   573;    infra, 

As  to  Texas  practice,  see  Cox,  §  1668. 

Ex  parte,  12  Tex.  App.  605;  Hoff-  l*  People  v.  Lane,  105  111.  662. 

man  v.  State,  12  Tex.  App.  406.  is  State  v.  Perigo,  70  Iowa  657, 

As  to  federal  statute,  see  Burk-  28  N.  W.  452;  Wolf,  In  re,  27  Fed. 

hardt,  In  re,  33  Fed.  25.  606. 
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I.  Challenges  to  Court. 

§  1538.   Judges  not  open  to  challenge. 

II.  Challenges  to  Jury. 

§  1539.    In  general. 

1.  To  the  Array. 

§1540.    Generally. 

§  1541.  Principal  challenge  to  array  is  hased  on  irregu- 
larity of  selection. 

§  1542.    Burden  is  on  challenger. 

§  1543.    After  plea  too  late. 

§  1544.  Challenge  to  array  for  favor  is  where  the  ques- 
tion is  disputed  fact. 

2.  To  the  Polls. 

§  1545.    Introductory. 
a.  Peremptory  Challenge. 
i.  By  Prosecution. 

§  1546.  Prosecution  has  no  peremptory  challenge,  but 
may  set  aside  juror. 

§  1547.    Practice  is  under  direction  of  court,  and  so  as 
to  order  of  challenge. 
ii.  By  Defendant. 

§  1548.  In  felonies,  peremptory  challenges  allowed  to 
defendant  at  common  law. 

§  1549.    Rule  as  to  joint  defendants  and  several  counts. 

§  1550.    On  preliminary  issues  no  challenge. 

§  1551.    Nor  on  collateral  issues. 

§  1552.    Right  ceases  when  panel  is  complete. 

§  1553.  In  misdemeanors,  no  peremptory  challenges  at 
common  law. 

§  1554.  Matured  challenge  can  not  ordinarily  be  re- 
called. 

§  1555.    Right  is  to  reject,  not  select. 
(1995) 
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b.  Principal  Challenge,  or  Challenge  for  Cause. 

§  1556.  Principal  challenge  is  where  case  does  not  rest 
on  disputed  fact. 

i.  Preadjudication  of  Cause. 

§  1557.    Preadjudication  of  cause  ground  for  challenge. 
§  1558.   Vague  and  loose  talk  does  not  disqualify. 
§  1559.   Nor  does  a  general  bias  against  crime. 

(1) .   Analysis  of  Rulings  as  to  Preadjudication. 

§  1560.  In  United  States  courts  a  deliberate  opinion  as 
to  defendant's  guilt  disqualifies,  but  other- 
wise as  to  mere  impressions. 

§  1561.   And  so  in  Maine. 

§  1562.   And  so  in  New  Hampshire. 

§  1563.  In  Vermont  prior  expression  of  opinion  disqual-( 
ifies. 

§  1564.  In  Massachusetts  prejudice  must  go  to  particu- 
lar issue. 

§  1565.   So  in  Connecticut. 

§  1566.  In  New  York,  at  common  law,  opinion,  but  not 
impression,  disqualifies. 

§  1567.  But  by  statute  no  disqualification  of  wit- 
ness not  under  bias. 

§  1568.    In  New  Jersey,  hypothesis  does  not  exclude. 

§  1569.  In  Pennsylvania,  opinion,  but  not  impression, 
disqualifies.  • 

§  1570.   So  in  Delaware  and  Maryland. 

§  1571.   So  in  Virginia. 

§  1572.   So  in  North  and  South  Carolina. 

§1573.   So  in  Ohio. 

§  1574.   So  in  Alabama. 

§  1575.   So  in  Mississippi. 

§  1576.   So  in  Missouri. 

§  1577.   So  in  Tennessee. 

§  1578.    So  in  Indiana. 

§1579.   So  in  Illinois. 

§  1580.   So  in  Arkansas. 

§  1581.   So  in  Georgia. 

§  1582.   So  in  Iowa. 

§  1583.    Rule  in  "Wisconsin  and  Nebraska. 
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,§  1584.   In  Michigan  opinion  must  be  unqualified. 

,§  1585.   So  in  California. 

§  1586.   So  in  Louisiana. 

§  1587.   So  in  Kansas,  Florida,  Texas,  and  Colo- 
rado. 
Si.  General  Propositions  as  to  Prejudice. 

§  1588.    Opinion  must  go  to  whole  case. 

§  1589.  Juror  must  answer  questions,  but  not  to  incul- 
pate himself. 

§  1590.   — : —  Must  first  be  sworn  on  voir  dire. 

§  1591.    Court  may  ask  questions  not  statutory. 

§  1592.    Only  party  prejudiced  may  challenge. 

§  1593.    Juror  may  be  examined  as  to  details. 

§  1594.    Bias  must  go  to  immediate  issue. 

§  1595.  Relationship  and  business  association  cause  for 
challenge. 

§  1596.   And  so  of  prior  connection  with  cause. 

§  1597.   And  so  of  participation  in  cognate  offense. 

§  1598.   And  so  of  pecuniary  interest  in  result. 

§  1599.  And  so  of  irreligion,  infamy,  and  incapac- 
ity. 

§  1600.  And  so  of  conscientious  scruples  as  to  cap- 
ital punishment. 

§  1601.   And  so  of  other  conscientious  scruples. 

§  1602.  And  so  of  belief  that  statute  is  unconsti- 
tutional. 

§  1603.    "  Free-masonry  "does  not  exclude. 

§1604.    Membership    of    specific    "vigilance"   associa- 
tions, or  prospective  organizations,  may  dis- 
qualify, but  not  of  general  association  to  put 
down  crime. 
iii.  Alienage,  Non-residence,  or  Ignorance  of  Language. 

§  1605.  Alienage,  non-residence,  ignorance  of  language, 
and  drunkenness. 

e.  Challenges  to  Polls  for  Favor. 

§  1606.  Challenges  for  favor  are  those  involving  dis- 
puted questions  of  fact. 

§  1607.  Challenges  can  not  moot  questions  of  mere  per- 
sonal privileges  of  juror. 
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III.  Mode  and  Time  op  Taking  Challenge. 

§  1608.    Challenge  must  be  prior  to  oath. 

§  1609.    When  for  favor  must  specify  reasons. 

§  1610.    Juror  to  be  sworn  on  voir  dire. 

§  1611.    Passing  over  to  court  no  waiver. 

§  1612.  After  principal  challenge  is  disallowed,  there 
may  be  challenge  for  favor. 

§  1613.  Peremptory  challenge  may  be  made  after  chal- 
lenge for  cause. 

§  1614.    Challenge  may  be  made  by  counsel. 

§  1615.  In  cases  of  surprise,  peremptory  challenge  may 
be  recalled. 

§  1616.  One  defendant  can  not  object  to  challenge  of  co- 
defendant. 

§  1617.  Juror  passed  by  one  side  may  be  challenged  by 
other. 

§  1618.    Juror  may  be  cross-examined  and  contradicted. 

§  1619.  Court  may  of  its  own  motion  examine  and  ex- 
cuse. 

IV.  How  Challenges  are  to  be  Tried. 

§  1620.    At  common  law,  at  discretion  of  court. 

§  1621.   As  to  array,  triers  are  appointed  on  issues  of 

fact;  otherwise  when  there  is  demurrer. 
§  1622.    At  common  law,  on  challenges  to  the  polls,  triers 

are  appointed  by  court. 
§  1623.    No  challenge  to  triers. 
§  1624.    When  triers  are  not  asked  for,  parties  are  bound 

by  decision  of  court. 
§  1625.   All  evidence  tending  to  show  bias  is  admissible 

on  trial. 
§  1626.   But  bias  must  be  shown  to  set  aside  juror. 

V.  Juror's  Personal  Privilege  not  Ground  for  Challenge. 

§  1627.    In  general. 

VI.  Eevision  bt  Appellate  Court. 

§  1628.  Defendant  not  exhausting  peremptory  chal- 
lenges can  not  except  in  error  to  overruling 
challenge  to  favor. 
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§  1629.   Otherwise  where  he  has  exhausted  his  per- 
sonal challenges. 
§  1630.   Error  lies  when  challenge  is  on  record. 

I.     CHALLENGES  TO  COTJBT. 

§  1538.  Judges  not  open  to  challenge.  The  Eoman 
common  law  extends  the  right  of  challenge  for  cause — 
no  peremptory  challenges  being  allowed — to  the  judge 
as  well  as  to  the  juror ;  and  the  great  inclination  of  au- 
thority is  that  the  causes  which  disqualify  the  one  dis- 
qualify the  other.1  Where  the  judge,  like  the  chancellor, 
sits  to  try  both  facts  and  law,  as  is  the  case  with  the 
civilians,  there  is  peculiar  reason  for  the  application  to 
him  of  a  jealous  test;  and  the  cases  where  he  may  be 
challenged  are  placed  in  two  classes:  (1)  Where  he  is 
disqualified  by  circumstances  beyond  his  control;  e.  g., 
relationship  or  previous  connection  with  the  subject-mat- 
ter. (2)  Where  he  is  disqualified  by  misconduct;  e.  g., 
partiality  or  prejudice.2  But  by  the  common  law  of  Eng- 
land and  America,  where  the  judge  is  a  stationary  officer, 
subject  to  impeachment,  and  where  the  jury  is  unim- 
peachable, and  from  its  character  is  peculiarly  susceptible 
to  those  influences  which  produce  incompetency,  it  would 
be  impracticable  to  treat  each  as  subject  to  the  same  rule. 
A  juryman,  again,  when  challenged,  may  be  readily  re- 
placed; but  as  a  judge  could  not  sit  to  try  his  own  com- 
petency, every  challenge  would  involve  an  appeal.  It 
would  also  be  necessary  to  establish  a  reserve  court  to 
sit  subsequently  in  case  a  disqualification  were  found  to 
exist ;  and  since,  as  to  such  reserve  court,  there  might  be 
challenges,  a  trial  might  be  indefinitely  suspended  for 

i  Mittermaier    Deutsch,    Str.    1,  augeklagten   Seinen  Richter  Aus- 

§  30 ;  Hopfner  ueber  Anklage  Pro-  zuschliessen. 

cess,  p.  257;    Wildvogel  de  Recu-  2  Bentham  on  Judicial  Organiza- 

sat.  Jud.  Ejusque  usu   et  abusu;  tion,  ch.  16;   Jousse,  traits  i.,  p. 

Granz  Defens.  Reor.,  p.  381;  Seuf-  555. 
fert   von   dem   Rechte    de    Peinl. 
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want  of  an  ultimate  arbiter.  For  these  and  other  rea- 
sons, we  have,  in  English  and  American  practice,  no  case 
of  the  challenge  of  a  judge,  it  being  left  to  the  sense 
of  delicacy  and  of  duty  in  such  high  functionaries  to 
retire  when  interested  in  an  issue  brought  before  them 
for  trial.  Should  a  judge  decline  to  retire  in  such  cases, 
the  remedy  is  a  motion  for  a  new  trial,3  or  change  of 
venue.4  The  proper  course,  if  such  interest  or  prejudice 
is  claimed,  is  to  make  the  objection  at  the  outset.  If  the 
judge  persist  after  this  in  sitting  in  the  case,  this  lays 
ground  for  a  new  trial,5  or  for  impeachment  of  the  judge.6 


3  See,  infra,  §§  1737,  1784. 

4  Supra,  §  1537. 

5  As  to  writ  of  error,  see  Sale 
v.  State,  68  Ala.  530. 

6  In  an  article  in  1877,  In  the 
Solicitors'  Journal,  transferred  to 
the  Alb.  L.  Journal,  we  are  told 
that  Lord  Holt,  on  the  hearing  of 
any  question  in  which  he  was  per- 
sonally interested,  left  the  bench 
and  sat  by  the  counsel. — See  21 
L.  J.  M.  C.  171;  cf.  remarks  of 
Lord  Hobart  in  Day  v.  Savage, 
Hob.  87,  and  of  Blackburn,  J.,  in 
Mersey  Dock  Trustees  v.  Gibbs, 
L.  R.  1  H.  L.  110. 

Lord  Holt  tells  of  a  mayor  of 
Hereford,  who  was  laid  by  the 
heels  for  sitting  in  judgment  in  a 
cause  where  he  himself  was  lessor 
of  the  plaintiff  in  ejectment, 
though  he,  by  the  charter,  was 
sole  judge  of  the  court. — 1  Salk. 
395,  Eng.  Repr. 

Lord  Coke  furnishes,  as  a  ground 
for  the  rule,  the  curious  reason 
that  men  are  generally  more  fool- 
ish in  their  own  concerns  than  in 
those  of  other  people  (1  Inst.  377) ; 
but  the  real  reason  for  its  strin- 
gency is  that  given  by  Lord  Camp- 
bell, in  Dimes  v.  Grand  Junction 
Canal  Co.,  3  H.  L.  759,  793, 10  Eng. 


Repr.  310,  315,  that  tribunals 
should  "take  care,  not  only  that 
in  their  decree  they  are  not  influ- 
enced by  their  personal  interest, 
but  to  avoid  the  appearance  of 
laboring  under  such  an  influence." 

In  R.  v.  Rand,  L.  R.  1  Q.  B.  230, 
it  was  held  that  though  any  pecu- 
niary interest,  however  small,  in 
the  subject-matter,  disqualifies  a 
justice,  the  mere  possibility  of 
bias  does  not  render  void  his  ju- 
dicial decision. — See  London  Law 
Times,  August  11,  1877;  State  v. 
Mewherter,  46  Iowa  85. 

On  the  second  trial  of  Tweed, 
in  New  York,  1875,  the  counsel  for 
the  defendant,  before  the  trial 
began,  filed  with  Judge  Noah 
Davis,  then  on  the  bench,  a  paper, 
taking  exception  to  his  sitting  on 
the  trial,  because,  among  other 
reasons,  on  a  former  trial  he  had 
"expressed  a  most  unqualified  and 
decided  opinion  unfavorable  to  the 
defendant  upon  the  facts  of  the 
case,  and  declined  to  charge  the 
jury  that  they  were  not  to  be  in- 
fluenced by  such  expression  of  his 
opinion."  Judge  Davis  was  one  of 
several  judges,  any  one  of  which 
could  have  held  the  court.  On 
receiving  this  paper  Judge  Davis, 
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§  1539.  In  general.  In  our  own  practice  the  two  prin- 
cipal kinds  of  challenge  are,  first,  to  the  array,  by  which 
is  meant  the  whole  jury,  as  it  stands  arrayed  in  the  panel, 
or  little  square  panes  of  parchment,  on  which  the  jurors ' 
names  are  written ;  or  to  the  polls,  by  which  is  meant  the 
several  particular  persons  or  heads  in  the  array. 


after  consulting  with  some  of  his 
associates,  proceeded  to  try  the 
case,  which  resulted  in  the  defend- 
ant's conviction,'  on  a  number  of 
counts,  and  on  a  sentence  on  each 
count,  which  was  afterwards  re- 
versed as  to  all  but  the  first  count. 
—See,  infra,  §§  1850,  1939,  1942. 

— Judge  Davis,  when  the  trial 
was  over,  took  the  extraordinary 
course  of  announcing  that  the 
counsel  offering  the  protest  were 
guilty  of  contempt,  and  "imposing" 
on  the  three  seniors  "a  fine  of 
two  hundred  and  fifty  dollars  each, 
and  order  that  they  stand  com- 
mitted until  the  fine  be  paid."  See 
Works  of  David  Dudley  Field,  vol. 
II,  p.  323.  In  the  London  Law 
Times  of  November  1,  1884,  p.  6, 
the  action  of  Judge  Davis  in  this 
respect  is  assailed  as  inconsistent 
with  all  traditions  of  English  law. 
(See  30  Alb.  L.  J.  401.)  Nor,  so 
far  as  the  commitment  for  con- 
tempt is  concerned,  can  it  be  re- 
lied on  as  a  precedent.  Aside 
from  the  cases  mentioned  by  Mr. 
;Field,  where  similar  objections 
have  been  made  to  judges  sitting 
after  expressing  an  opinion  in  a 
case,  may  be  noticed  that  of  Fries' 
Trial  (supra,  §560;  infra,  §  798a), 
in  which,  upon  Judge  Chase  giving 
in  advance  an  opinion  on  the  law, 
Messrs.  Dallas  &  Lewis  withdrew 
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from  the  defense.  Their  protest 
against  the  action  of  the  court 
was  far  more  vehement  than  that 
of  Tweed's  counsel  in  the  trial 
now  commented  on.  Judge  Chase 
was  arbitrary  enough,  but  the  com- 
mittal of  Messrs.  Dallas  &  Lewis 
for  contempt  did  not  occur  to  him, 
and  his  action  in  pre-announcing 
his  opinion  of  the  case  was  after- 
wards one  of  the  grounds  on 
which  he  was  impeached. 

The  judge  of  Kentucky  Court  of 
Appeal  was  shot  dead  in  the  court- 
room in  1879,  by  Buford,  a  party 
against  whom  the  court  had  ruled. 
Buford  was  convicted  of  this  mur- 
der, and  the  surviving  judges,  by 
whom  the  original  case  was  de- 
cided, declined  to  sit  on  his  appeal 
after  his  conviction.  The  disquali- 
fication was  put  by  the  judges  on 
the  ground  (1)  that  they  were 
witnesses;  and  (2)  that  they  con- 
curred in  the  act  for  which  the 
deceased  judge  had  lost  his  life. — 
20  Alb.  L.  J.  (N.  Y.)  361. 

— A  special  court  became  neces- 
sary under  the  Kentucky  Constitu- 
tion. 

A  member  of  a  court  to  absent 
himself  for  a  day  during  the  trial 
disqualifies  him  for  further  sitting 
in  the  case. — People  v.  Shaw,  63 
N.  Y.  36.  See  Abram  v.  State,  4 
Ala.  277;  Turbeville  v.  State,  56 
Miss.  793;  supra,  §  1422. 
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1.  To  the  Array. 

%  1540.  Generally.  Challenge  to  the  array  is  based 
on  the  partiality  or  default  of  the  sheriff,  coroner,  or 
other  officer  that  made  the  return,  and  must  be  made  in 
writing.1   This  may  be  considered  under  two  heads : 

§  1541.  Principal  challenge  to  array  is  based  on  irreg- 
ularity op  selection.  Principal  challenge  to  the  array, 
which,  if  it  be  made  good,  is  cause  for  exemption,  without 
resort  to  triers.1  Principal  challenges  to  the  array  are 
only  granted  on  proof  of  relationship,  partiality,  fraud, 
gross  irregularity,  or  corruption  on  the  part  of  the  offi- 
cers charged  with  the  selection.2  Challenges  of  this  class 
will  be  allowed:  If  the  sheriff  be  the  actual  prosecutor 
or  the  party  aggrieved  ;3  if  he  be  related  to  either  of  the 
parties,  and  the  relationship  be  existing  at  the  time  of 
the  return;4  if  he  return  any  individual  at  the  request 
of  the  prosecutor  or  the  defendant  f  or  any  person  whom 
he  believes  to  be  more  favorable  to  one  side  than  to  the 
other  ;6  if  he  belong  at  the  time  to  an  association  for  the 
prosecution  of  offenders  of  whom  the  defendant  is 
claimed  to  be  one  ;7  if  an  action  of  battery  be  depending 
between  him  and  the  defendant,  or  if  the  latter  have 

1  People  v.  Doe,  1  Mich.  451.  tlce,  Juries,  v;   Burn's,  J.,  Jurors, 
lSee,  however,   infra,    §1621.  iy  *:  Diok-  Sess.  183,  184. 
Objections  of  this  class  may  be  Officer  drawing  had  married  the 

waived  by  withdrawing  the  charge,  fourth  cousin  of  the  deceased  is 

—See  Pierson  v.  People,  79  N.  Y.  no    ground   for    challenge    of    the 

424,  35  Am.  Rep.  524.  3'ury  or  Quashing  the  indictment. — 

As    to    Texas,   see   Williams   v.  state  v-  McNinch,  12  S.  C.  89. 
State,   24   Tex.   App.   32,   5   S.  W.  B  Co.  Lit.  156a;  Bac.  Abr.  Juries, 

658.  B-    1;    Burn's,    J.,    Juries,    iv    1; 

2  State  v.  Bradley,  48  Conn.  535.  Williams',    J.,    Juries,    v;    Dickin- 

3  1    Leach    101;     Williams'    J.,  son's  Sess.  184. 

Juries,  v;   infra,  §  1620.    See  Wil-  6  Co.  Lit.  156a;  Bac.  Abr.  Juries, 

liams    v.    Com.,    91    Pa.    St.    493;  B.  1. 

State  v.  Dale,  8  Ore.  229.  7  R.  v.  Dolby,  2  Barn.  &  C.  104, 

4  Co.   Lit.   156a;    Williams'   Jus-  9  Eng.  C.  L.  54;  infra,  §1624. 
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an  action  of  debt  against  the  former;8  if  the  statutory 
requisitions  are  not  complied  with  ;9  in  each  of  these  cases 
the  array  will  be  quashed  on  the  presumption  of  par- 
tiality in  making  up  the  return.10  But  mere  negligence 
in  making  up  a  list  of  jurors  in  one  precinct  of  a  county 
is  not  ground  for  such  a  challenge.11 

A  challenge  to  the  array  will  be  sustained  when  the 
sheriff,  or  his  bailiff  who  makes  the  return,  is  under  the 
distress  of  the  party  indicting  or  indicted,  or  has  any 


8  Co.  Lit.  156a;  Bac.  Abr.  Juries, 
E.  1;  Burn's,  J.,  Jurors,  iv.  1;  Wil- 
liams', J.,  Juries,  v.;  Dick.  Sess. 
184. 

9  State  v.  Da  Rocha,  20  La.  Ann. 
356;  State  v.  Gut,  13  Minn.  341. 
See  State  v.  Degonia,  68  Mo.  485; 
State  v.  Bradley,  32  La.  Ann.  402. 

io  Under  3d  and  4th  Will.  IV,  ch. 
91,  it  is  the  duty  of  the  recorder 
of  Dublin  annually  to  revise  the 
list  of  jurors  of  the  county  of 
that  city,  and  to  cause  a  general 
list  of  jurors  to  be  made  out  and 
delivered  over  to  the  clerk  of  the 
peace  of  the  said  city  for  the  pur- 
poses of  the  ensuing  year.  In 
1844,  upon  a  conspicuous  trial  at 
the  bar  of  the  Court  of  Queen's 
Bench  of  Ireland,  the  defendant 
challenged  the  array  of  the  panel 
on  the  following  grounds,  namely: 
that  there  had  been  a  fraudulent 
omission  by  some  person  or  per- 
sons unknown,  in  the  general  list 
of  jurors  for  that  year,  of  the 
names  of  sixty  persons,  who,  on 
the  revision  of  the  lists,  had  been 
adjudged  by  the  recorder  to  be 
qualified  to  act  as  special  jurors; 
that  from  the  said  list  the  jurors' 
book  had  been  made  out  and 
framed,  and  that  from  the  said 
book  the  special  jurors'  list  had 
been   made    up,   the    said    names 


being  omitted  in  the  said  book  and 
list  respectively,  and  that  from  the 
said  special  jury  list  the  panel 
had  been  returned;  that  the  said 
names  had  been  omitted  fraudu- 
lently, and  not  only  without  the 
privity  of  the  defendant,  or  of  any 
person  on  his  behalf,  but  to  his 
wrong  and  damage,  and  contrary 
to  his  will  and  desire;  and  that 
such  list  had  been  so  made  up  with 
the  intent  of  prejudicing  the  de- 
fendant on  the  said  trial;  and  that 
the  plaintiff  had  due  notice  of  the 
premises  before  the  panel  was 
arrayed.  A  general  demurrer  to 
the  challenge  was  put  in  by  the 
plaintiff,  which,  after  argument, 
was  allowed  by  the  court,  and  the 
trial  having  proceeded,  judgment 
was  given  against  the  defendant, 
who  sued  out  a  writ  of  error  in 
parliament  thereon.  The  fifteen 
judges,  being  consulted,  held  unan- 
imously that  there  was  no  error; 
but  Lord  Denman,  C.  J.,  Lord  Cot- 
tenham  and  Lord  Campbell  in  the 
House  of  Lords,  held  that  the  chal- 
lenge should  have  been  allowed. — 
R.  v.  O'Connell,  11  CI.  &  Pin.  155, 
8  Eng.  Rep.  1061,  9  Jurist  30.  See 
Denman's  Life,  ii,  172. 

li  Com.  v.  Walsh,  124  Mass.  33. 
See  State  v.  Dozier,  33  La.  Ann. 
1362. 
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pecuniary  interest  in  the  event,  or  is  counsel,  attorney, 
servant,  or  arbitrator  in  the  same  cause.12 

But  a  challenge  to  the  array  will  not  be  allowed  on  the 
ground  that  all  persons  of  a  particular  fraternity  have 
been  excluded  from  the  jury,  or  because  certain  classes 
of  the  community,  e.  g.,  persons  under  thirty  were  ex- 
cluded;13 or  because  the  number  of  colored  persons  was 
proportionately  small;14  if  those  who  are  returned  pos- 
sess the  requisite  qualifications;15  nor  because  a  member 
of  the  jury  was  prejudiced;16  nor  because  certain  other 
members  were  incompetent,  there  being  an  abundance  of 
competent  persons  on  the  list,  and  no  wrongful  motive 
being  shown.17  Nor  is  such  irregularity  in  drawing  a  jury 
as  is  productive  of  no  prejudice  to  the  defendant  usually 
ground  for  reversal.18  Nor  will  mistakes  in  jurors'  names 
be  ground  for  quashing  the  venire.19 

§  1542.  Burden  is  on  challenger.  The  burden  of 
proof  is  on  the  person  challenging  the  array,  who  must 

12  Co.  Lit.  156;  Bac.  Abr.  Juries,  1 5  People  v.  Jewett,  3  Wend. 
E.  1;  Burn's,  J.,  Jurors,  iv  1;  Wil-      (N.  Y.)  314. 

Hams',   J.,   Juries,   v;    Dick.   Sess.  i6  Birdsong  v.  State,  47  Ala.  68. 

184 ;  Vanauken  v.  Beemer,  4  N.  J.  L.  ,  n  N  ew  York,  it  is  no  ground  for 

(1  South.)  364;  Munshower  v.  Pat-  challenging    the    array    that    the 

ton,  10   Serg.  &  R.   (Pa.)   334,  13  deputy   clerk>   ln   tne    clerk>s    ab. 

Am.  Dec.  678.  sence,  drew  the  jury  and  certified 

In  New  York,  since  the  statute  the   panei.  _  Peopie  v.   Fuller,   2 

authorizing  the  clerk  to  array  the  park  cr  r6B    (N  Y )  16 

jury,  a  challenge  to  the  array  lies  .      .      „  .  "     '. 

1  ..  ,..  j  *     ,A    .      -  As  t0   Pennsylvania,  under  the 

for    partiality    or   default    in    the      M  practice>  gee  Com    y    u 

clerk  in  the  same  manner  as   rt  g  gerg  &  R              ^ 

formerly  lay  against  the  sheriff. — 

Pringle  v.  Huse,  1  Cow.    (N.  Y.)  17  State  v-  Foster'  32  La-  Ann- 

435,  436,  n.  1;  Gardner  v.  Turner,  34'     See  People  v-  Darr>  61  Cal- 

9  Johns.  (N.  Y.)  261.  46°- 

As  to  rule  in  Texas,  see  Wood-'  18Cox  v-  People,  80  N.  Y.  500, 

ard  v.  State,  9  Tex.  App.  412.  citinS  Dolan  v-  People,   64   N.   Y. 

13  State  v.  Bradley,  48  Conn.  485:  McHugh  v.  State,  38  Ohio  St. 
535  153,  42  Ohio  St.  54. 

14  Thomas  v.  State,  67  Ga.  460.  io  Hubbard  v.  State,  72  Ala.  164, 
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be  strictly  prepared  to  prove  the  cause.1   The  mode  of 
proof  is  to  be  determined  by  the  court.2 

§  1543.  After  plea  too  late.  A  party  who  neglects  be- 
fore plea  to  challenge  the  array  can  not  take  advantage 
of  the  alleged  defect  afterwards.1 

The  practice  in  challenging  the  array  is  hereafter  dis- 
cussed.2 

§  1544.  Challenge  to  array  for  favor  is  when  the 
question  is  disputed  fact.  Challenges  to  the  array  for 
favor  being  not  a  principal  challenge  are  left  to  the  dis- 
cretion of  the  triers.1  Challenges  of  this  class  are  based 
on  supposed  partiality  of  the  sheriff,  when  such  partiality 
rests  upon  a  disputed  or  doubtful  question  of  fact.  Thus, 
when  the  defendant  is  the  sheriff's  tenant,  or  where  there 
is  affinity,  but  no  relationship  between  the  sheriff  and 
one  of  the  parties,  or  where  they  are  united  in  the  same 
offense,2  in  these  cases  there  may  be  a  challenge  for 
favor. 

2.  To  the  'Polls. 

§  1545.  Introductory.  Challenges  to  the  poll  are  three- 
fold: 

a.  Peremptory,  where  the  challenge  is  absolute,  no 
cause  being  shown. 

b.  Principal,  where  the  challenge  is  for  cause  shown; 
and 

c.  To  favor,  where  there  may  be  a  question  as  to  the 
competence  of  the  juror  to  serve. 

1  R.  v.  Savage,  1  Mood.  C.  C.  51.  15  Eng.  C.  L.  208,  2  Mann.  &  E, 
See  Cox  v.  State,  64  Ga.  374,  37  406;  Mikall  v.  State,  62  Ga.  368. 
Am.  Rep.  76.    Infra,  §  1620.  2  Infra,  §  1620. 

2  State  v.  Linde,  54  Iowa  139,  1 1  Inst.  155;  Burn's  Justice, 
6  N.  W.  168.  Jurors,   viil.     See,   infra,   §§  1620, 

As  to  practice,  see  Cox  v.  People,      1621. 
80  N.  T.  500.  2  Dyer  367a;  Bac.  Abr.  Jur.  E.  1; 

l  R.  v.  Sutton,  8  Barn.  &  C.  417,      Co.  Lit.  156a;  1  Cowen  436,  n.  1. 
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a.  Peremptory  Challenge. 

i.  By  Prosecution. 

§  1546.  Prosecution  has  no  peremptory  challenge, 
but  may  set  aside  jurors.  At  common  law  the  crown  had 
an  unlimited  right  to  unlimited  peremptory  challenge.1 
This  was  taken  away  by  the  statute  33  Edw.  I,  ch.  4;2 
but  it  was  held  that  under  the  common  law,  as  modified 
by  that  statute,  the  prosecution  possesses  the  power  of 
setting  aside  individual  jurors  until  the  panel  is  ex- 
hausted, when,  if  the  jury  box  be  not  then  filled,  the  set 
aside  jurors  will  be  severally  called,  and  unless  adequate 
cause  is  shown  against  them  will  be  chosen.3  Such  is  the 


i  ProfCatt  on  Jury  Trials,  §  150. 

2  Henries  v.  People,  1  Park.  Cr. 
Rep.  (N.  Y.)  579;  People  v.  Aich- 
inson,  7  How.  Pr.  (N.  Y.)  241; 
R.  v.  Frost,  9  Car.  &  P.  129,  38 
Eng.  C.  L.  87. 

3  Mansell  v.  R.  (in  error),  8  El. 
&  Bl.  54,  92  Eng.  C.  L.  53;  Dears. 
&  B.  375;  R.  v.  Parry,  7  Car.  &  P. 
836,  32  Eng.  C.  L.  898;  R.  v.  Geach, 
9  Car.  &  P.  499,  38  Eng.  C.  L.  294; 
3  Harg.  St.  Tr.  519;  4  Harg.  St. 
Tr.  740;  2  Hale  271;  Bac.  Abr. 
Juries,  E.  10;  2  Hawk.,  ch.  43,  §  3. 

"On  the  trial  of  O'Coigley  and 
others,  for  high  treason,  before 
Mr.  Justice  Buller,  at  Maidstone, 
in  1798,"  says  Mr.  Townsend  (1 
Mod.  State  Trials,  99,  n.),  "the 
leading  counsel  for  the  prisoner, 
Mr.  Plummer,  Mr.  Dallas,  and  Mr. 
Gurney,  declined  to  interpose, 
when  the  crown  was  exercising 
their  peremptory  right  of  chal- 
lenge to  different  jurymen.  At 
length  the  junior  counsel,  Mr.  W. 
Scott,  jumped  up:  'I  must  be 
chained  down  to  the  ground,  my 
lords,  before  I  can  sit  here,  en- 
gaged as  I  am  for  the  life  of  one 


of  the  gentlemen  at  the  bar,  and 
submit  to  these  challenges  of  the 
crown  without  cause.  The  crown 
has  now  challenged  eleven  jurors 
without  cause;  a  greater  number, 
I  believe,  than  was  ever  known 
before.'  (In  Ireland  it  is  usual  to 
challenge  fifty  at  least.) 

"  'If  I  had  not  been  restrained 
by  a  reason  too  mighty  for  me  to 
oppose,  I  should  have  resisted 
these  challenges  in  the  beginning.' 
He  was  then  permitted  to  argue 
the  point,  which  he  did  with  great 
spirit,  but  at  too  great  length, 
when  Mr.  J.  Buller  interposed, 
with  the  not  very  encouraging  re- 
mark— 'In  every  case  you  have 
quoted,  you  can  not  help  seeing 
a  decision  against  you.'  The  judg- 
ment of  the  court  was  of  course 
most  prompt  and  decided.  'The 
construction  of  the  statute  is  in 
favor  of  the  right  to  challenge, 
and  there  is  no  case,  no  period, 
in  which  a  different  determination 
has  been  made.  It  appears  to  me 
one  of  the  clearest  points  that  can 
be.' "  See,  also,  Townsend's  nar- 
rative of  the  proceedings  in  Frost's 
Case,  1  Mod.  State  Trials  99.  n. 
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practice  in  those  jurisdictions  in  which  there  is  not  a 
different  statutory  rule.4  The  right  may  be  exercised 
by  the  prosecution  at  any  period  before  the  jury  is 
elected  ;5  and  it  was  held  no  error  where  the  prosecution, 
from  excessive  caution,  set  aside  a  juror  who  had  been 
before  ineffectually  challenged  by  the  prisoner.6 

In  Ireland,  the  right  of  ordering  jurors  to  stand  by,  in 
cases  of  misdemeanor,  may  be  exercised  by  a  private  pros- 
ecutor equally  with  the  crown.7 

§  1547.  Practice  under  direction  of  court,  and  so  as 
to  order  of  challenge.  The  practice,  however,  of  per- 
mitting the  prosecution  to  defer,  showing  cause  of  chal- 
lenge until  the  panel  be  gone  through,  it  was  said  in  a 
case  in  North  Carolina,  must  be  exercised  under  the 
supervision  of  the  court,  who  will  restrain  it,  if  applied 
to  an  unreasonable  number;1  and  in  Georgia,  since  the 
adoption  of  the  Penal  Code,  it  is  abandoned  altogether.2 


4  MD. — Turpln  v.  State,  55  Md. 
462.  N.  C— State  v.  Arthur,  13 
N.  C.  (2  Dev.  L.)  217;  State  v. 
Craton,  28  N.  C.  (6  Ired.  L.)  164; 
State  v.  Bone,  52  N.  C.  (7  Jones  L.) 
121.  PA.— Com.  v.  Joliffe,  7  Watts 
585;  Jewell  v.  Com.,  22  Pa.  St.  94; 
Haines  v.  Com.,  100  Pa.  St.  317; 
Smith  v.  Com.,  100  Pa.  St.  324; 
Com.  v.  Keenan,  10  Phila.  194. 
S.  C — State  v.  Stalmaker,  2  Brev. 
L.  1.  FED.— United  States  v.  Wil- 
son, 1  Bald.  78,  81,  Fed.  Cas.  No. 
16730;  United  States  v.  Douglass, 
2  Blatchf.  207,  Fed.  Cas.  No.  14989. 

In  United  States  v.  Butler,  1 
Hugh.  457,  Fed.  Cas.  No.  14700,  it 
is  said  that  this  right  ceases  to 
exist  where  the  prosecution  has 
the  right  of  peremptory  challenge. 

5  Otherwise  under  statute. — 
State  v.  Steeley,  65  Mo.  218.  See 
Savage  v.  State,  18  Fla.  909. 


eWormeley  v.  Com.,  51  Va.  (10 
Gratt.)  658. 

i  R.  v.  McCartie,  11  Ir.  C  L.  R. 
207. 

1  State  v.  Benton,  19  N.  C  (2 
Dev.  &  Bat.  L.)  196;  though  see 
State  v.  Craton,  28  N.  C  (6  Ired. 
L.)  164. 

2  Sealy  v.  State,  1  Ga.  213;  Rey- 
nolds v.  State,  1  Ga.  222. 

In  Ohio,  the  "prosecuting  attor- 
ney and  every  defendant  may  per- 
emptorily challenge  two  of  the 
panel,  and  any  of  the  panel  for 
cause,  of  which  the  court  shall 
try."— Code  Cr.  Proc,  §133;  War- 
ren's Ohio  C.  L.  (1870),  p.  131. 

In  Pennsylvania,  by  the  revised 
acts  of  1860,  the  commonwealth 
shall  have  the  right,  in  all  cases, 
to  challenge  peremptorily  four 
persons,  and  every  peremptory 
challenge  beyond  the.  number  al- 
lowed by  law  in  any  of  the  said 
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The  order  of  challenge  is  at  the  discretion  of  the  court ; 
though  in  most  jurisdictions  the  defendant  is  required  to 
make  his  challenges  first.3 

ii.  By  Defendant. 

§  1548.  In  felonies  peremptory  challenges  allowed 
to  defendant  at  common  law.  At  common  law  peremp- 
tory challenges  by  the  defendant  are  taken  without  as- 
signing any  reason,  and  when  made  must  necessarily  be 
allowed.  In  cases  of  felony,  the  defendant  was  permitted, 
at  common  law,  peremptorily  to  challenge  thirty-five,  or 
one  under  the  number  of  three  full  juries.1  But  by  22 
Hen.  VIII,  ch.  14,  sec.  7,  made  perpetual  by  32  Hen.  VIII, 
ch.  3,  no  person  arraigned  for  petit  treason,  high  treason, 
murder,  or  felony,  can  be  admitted  peremptorily  to  chal- 
lenge more  than  twenty  of  the  jurors;  and  by  33  Hen. 
VIII,  ch.  23,  sec.  3,  the  same  restriction  is  extended  to 
cases  of  high  treason.  As  far,  however,  as  these  statutes 
respect  either  high  or  petit  treason,  it  is  agreed  that  they 
were  repealed  by  the  1  and  2  Phillip  and  Mary,  ch.  10, 
which,  by  enacting  that  all  trials  for  treason  shall  be  car- 
ried on  as  at  common  law,  has  revived  the  original  num- 
ber as  far  as  it  respects  those  offenses.2  At  the  present 

cases  shall  be  entirely  void,  and  383;  Turpin  v.  State,  55  Md.  462; 

the  trial  of  such  person  shall  pro-  State  v.  Bone,  52  N.  C.   (7  Jones 

ceed  as  if  no  such  challenge  had  L.)  121;  Brandreth's  Case,  32  St. 

been    made.— See,    Infra,    §  1548,  Tr.  771,  774. 

note.  Aliter  under  Missouri  statutes. — 

This     act     Is     constitutional. —  State  V.  Steeley,  65  Mo.  219. 

Warren  v.   Com.,   37   Pa.   St.   45;  l  Co.   Lit.   156;    Bro.  Abr.   Chal- 

Hartzell  v.  Com.,  40  Pa.  St.  463.  lenge  70,  75,  217;   2  Hale  268;    2 

See    Com.   v.   Frazier,    2    Brewst.  Hawk.,    ch.    43,    §7;     Com.    Dig. 

(Pa.)  490.  Challenge  C.  1;  Bac.  Abr.  E.  9;   4 

This  act  does  not  deprive  the  Bla.    Com.    354;    2   Woodes.    498; 

commonwealth  of  its  right  to  set  Burn's,  J.,  Jurors,  iv.;   Williams', 

aside. — Warren   v.    Com.,    37   Pa.  J.,  Juries,  v.;  Dick.  Sess.  185. 

St.  45.  2  Co.  Lit.   156;    Bro.  Abr.   Chal- 

Statutes     regulating     practices  lenge  217;   3  Inst.  227;   Fost.  106, 

are  noticed  under  the  next  head.  107;  2  Hale  269;  2  Hawk.,  ch.  43, 

3  See  Spigener  v.  State,  62  Ala.  §  8;  Bac.  Abr.  Juries.  E.  9;  Burn's, 
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day,  therefore,  in  cases  of  high  and  petit  treason,  the 
defendant  has  thirty-five  peremptory  challenges ;  and  in 
murders  and  all  other  felonies,  twenty.8 


J.,  Jurors,  iv;  Williams,'  J.,  Juries, 
v;  Dick.  Sess.  185. 

3  4  Mason  159;  Fost.  106,  107;  4 
Bla.  Com.  354;  2  Hawk.,  ch.  43, 
§8;  1  Chitty  Cr.  L.  535. 

Under  the  New  York  Revised 
Statutes  it  has  been  held  that  the 
people  are  entitled  to  two  per- 
emptory challenges  in  a  criminal 
prosecution. — People  v.  Caniff,  2 
'  Park.  Cr.  Rep.  (N.  Y.)  586. 

Where  a  statute  gives  the  right 
to  a  prisoner  on  trial  "for  an  of- 
fense punishable  with  death,  or 
"  imprisonment  in  a  state  prison  ten 
years  or  any  longer  time,"  a  per- 
son indicted  for  burglary  in  the 
second  degree,  which  is  punish- 
able "by  imprisonment  in  a  state 
prison  for  a  term  not  more  than 
ten  years,  nor  less  than  five 
..years,"  is  entitled  to  peremptory 
challenges.  —  Dull  v.  People,  4 
Denio  (N.  Y.)  91.  See,  further, 
Granger  v.  State,  13  Tenn.  (5 
Yerg.)  459,  26  Am.  Dec.  278. 

Under     the     Pennsylvania     Re- 
vised   Statutes,    if    the    common- 
i  wealth  waives  the  right  to  chal- 
i  lenge,  and  the  defendant  exhausts 
'  his  challenges,  the  commonwealth 
can   not   resume   its   right.-^Com. 
v.  Prazier,  2  Brewst.  (Pa.)   490. 

Practice  in  Federal  Courts.  The 
Act  of  Congress  passed  on  the  20th 
July,  1840  (5  Stats,  at  Large  394) , 
confers  upon  the  courts  of  the 
United  States  the  power  to  make 
all  necessary  rules  and  regula- 
tions for  conforming  the  empan- 
eling of  juries  to  the  laws  and 
usages  in  force  in  the  states. — 
United  States  v.  Shackelford,  59 


U.   S.    (18   How.)    588,   15    L.    Ed. 
495. 

This  power  includes  that  of  reg- 
ulating the  challenges  of  jurors, 
whether  peremptory  or  for  cause, 
and  in  cases  both  civil  and  crimi- 
nal, with  the  exception,  in  crimi- 
nal cases,  of  treason  or  other 
crimes,  of  which  the  punishment 
is  declared  to  be  death. — Ibid. 
See  United  States  v.  Johns,  1 
Wash.  363,  Fed.  Cas.  No.  15481. 

— The  Act  of  1790  recognizes 
the  right  of  peremptory  challenge 
in  those  cases,  and  therefore  it 
can  not  be  taken  away. — Ibid.  See 
United  States  v.  Johns,  1  Wash. 
363,  Fed.  Cas.  No.  15481. 

— The  Act  of  July  20,  1840,  does 
not  confer,  in  misdemeanors,  the 
right  to  a  peremptory  challenge 
in  the  Circuit  Courts. — United 
States  v.  Devlin,  6  Blatchf.  71,  Fed. 
Cas.  No.  14953.  See,  however, 
United  States  v.  Coppersmith,  2 
Flip.  546,  4  Fed.  198. 

— Under  the  Act  of  Congress, 
July  20,  1825  (5  Stats,  at  Large 
394),  the  courts  of  the  United 
States  have  the  power  to  adopt 
the  statutes  of  the  several  states 
respecting  the  empaneling,  etc.,  ' 
of  jurors,  the  right  of  challenge, 
etc.,  except  in  respect  to  treason, 
and  other  crimes  specified  in  §  30, 
Act  of  1790  (1  Stats,  at  Large 
119),  and  where  these  statutes 
have  been  adopted,  the  right  of 
peremptory  challenge,  either  by 
the  prisoner  or  the  government, 
must  depend  on  them. — United 
States  v.  Shackelford,  59  U.  S.  (18 
How.)  588,  15  L.  Ed.  495. 
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§  1549.  Rule  as  to  joint  defendants  and  several 
counts.  Whether  each  of  several  joint  defendants,  when 
the  trial  is  joint,  is  entitled  to  his  fnll  number  of  chal- 
lenges is  a  point  usually  determined  by  local  statute.1 
The  right  unquestionably  exists  at  common  law  when 
not  given  by  statute,2  though  its  difficulties  may  be  obvi- 
ated by  the  prosecution  obtaining  an  order  for  severance 
in  cases  where  the  defendants  persist  in  separate  sets 
of  challenges.3  But  where  the  trial  is  joint,  a  peremptory 


— By  the  Act  of  March  3,  1865, 
when  the  offense  charged  be  trea- 
son or  a  capital  offense,  the  de- 
fendant shall  be  entitled  to  twenty 
and  the  United  States  to  five  per- 
emptory challenges.  On  a  trial 
for  any  other  offense  in  which  the 
right  of  peremptory  challenge  now 
exists,  the  defendant  shall  be  en- 
titled to  ten  and  the  United 
States  to  two  peremptory  chal- 
lenges. All  challenges,  whether  to 
the  array  or  panel,  or  to  individual 
jurors  for  cause  or  favor,  shall  be 
tried  by  the  court  without  the  aid 
of  triers. — Act  of  March  3,  1865, 
§2;   13  Stat.  500. 

Challenges  above  the  number  al- 
lowed by  law  shall  be  disallowed 
by  court.— Rev.  Stat.,  §  1031. 

Prosecution  must  announce  its 
peremptory  challenges  before  the 
defendant  can  be  compelled  to  an- 
nounce his. — State  v.  Steeley,  65 
Mo.  218,  27  Am.  Rep.  271. 

As  to  practice  in  this  respect, 
'  see,  infra,  §  1608. 

i  In  several  states  when  defend- 
ants elect  to  be  tried  jointly,  they 
are  restricted  to  a  single  set  of 
challenges. — Brister  v.  State,  26 
Ala.  107;  People  v.  McCalla,  8  Cal. 
301;  see  Mahan  v.  State,  10  Ohio 
232;  State  v.  Sutton,  10  R.  I.  159. 


Aliter  in  Mississippi. — Smith  v. 
State,  57  Miss.  822. 

One  defendant  can  not  object 
to  his  co-defendant's  challenges, 
when  separate  challenges  are  per- 
mitted.— See,  infra,  §  1595. 

2  Hale  P.  C.  263;  1  Chitty  Cr.  L. 
536.  GA.  —  Cruce  v.  State,  59 
Ga.  83.  KAN.— State  v.  Durein,  29 
Kan.  688.  MISS. — Smith  v.  State, 
57  Miss.  822.  R.  I.— State  v.  Sut- 
ton, 10  R.  I.  159.  VT  —  State  v. 
Stoughton,  51  Vt.  362.  FED  — 
United  States  v.  Marchant,  25  U.  S. 
(12  Wheat.)  480,  6  L.  Ed.  700; 
United  States  v.  Marchant,  4  Mas. 
158,  Fed.  Cas.  No.  16682. 

See,  also,  cases  cited  infra, 
§  1616. 

3Fost.   106. 

"Where  two  are  jointly  indicted 
and  tried  for  a  capital  offense, 
each  prisoner  is  allowed  twenty 
peremptory  challenges,  but  the 
law  does  not  allow  more  than  five 
to  the  state  as  to  both." — Randall, 
C.  J.,  Savage  v.  State,  18  Fla.  951, 
citing  State  v.  Earle,  24  La.  Ann. 
38,  13  Am.  Rep.  109;  Mahan  v. 
State,  10  Ohio  232;  citing  Schoef- 
fler  v.  State,  3  Wis.  823. 

State  can  not  extend  its  chal- 
lenges in  such  cases  beyond  the 
statutory  limit.— Goodin,  In  re,  67 
Mo.  637. 
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challenge  from  one  defendant  excludes  a  juror,  though 
against  the  protest  of  the  other  defendant.4  Where  of- 
fenses of  a  kindred  character  are  joined,  the  defendant 
is  not  ordinarily  entitled  to  his  allotment  of  peremptory 
challenges  upon  each  count  or  separate  offense  on  the 
indictment  or  information.5  But  it  is  otherwise,  so  it 
has  been  held,  when  a  series  of  distinct  charges  are  tried 
together.6 

§  1550.  On  preliminary  issues  no  challenge.  On  the 
preliminary  trial  of  a  prisoner 's  insanity,  before  the  trial 
of  the  indictment  against  him,  he  has  not  the  privilege  of 
peremptory  challenges ;  but  he  may  challenge  for  cause.1 

§  1551.    Nor  on  collateral  issues.    Peremptory 

challenges  are  not  allowable  on  the  trial  of  any  collateral 
issue.1 

§  1552.  Eight  ceases  when  panel  is  complete.  It  has 
been  said  that  the  defendant's  right  to  a  peremptory  chal- 
lenge is  waived  when  the  juror  is  passed  over  to  the  court 
or  the  prosecution;1  but  this  opinion  can  not  be  main- 
tained as  a  binding  rule,2  since  it  has  been  repeatedly  held 
that  the  court,  at  any  moment  before  the  juror  in  question 

In  Maryland  joint  defendants  by  Com.  v.  Knapp,  26  Mass.  (9  Pick.) 

statute  have  only  one  set  of  chal-  496,  20  Am.  Dec.  491;  Com.  v.  Rog- 

lenges. — Hamlin  v.   State,  67  Md.  ers,  48  Mass.  (7  Met.)  500,  31  Am. 

383,  10  Atl.  214,  301.  Dec.  458.   MISS. — Stewart  v.  State, 

i  Infra,  §1616;  State  v.  Meaker,  50  Miss.  587.   FED. — United  States 

54  Vt.  112.  v.   Hanway,   2  Wall.   Jr.  139,   143, 

5  State  v.  Skinner,  34  Kan.  256,  Fed.  Cas.  No.  15299. 

8  Pac.  420.  See,  also,  infra,  §§  1611-1613. 

6  State  v.  McNeill,  93  N.  C.  552.  2  Infra,  §  1613.  ALA.— Drake  v. 
See  People  v.  Sweeney,  55  Mich.  State,  51  Ala.  30.  CAL. — People 
58C,  22  N.  W.  50.  v.  McCarthy,  49  Cal.  241;   People 

i  Freeman    v.    People,    4    Den.  v.   lams,    57    Cal.    115.      CONN. — 

(N.  Y.)  9,  35,  47  Am.  Dec.  216.  State  v.  Potter,  18  Conn.  166.  FLA. 

l  Fost.   42;    Burn's    Justice,    Ju-  — Savage    v.    State,    18    Fla.    909. 

rors,  viii.  KAN. — State   v.   Durein,    29    Kan. 

l  CONN.— State    v.    Potter,     18  688.    MD.— Turpin  v.  State,  55  Md. 

Conn.    166.      MASS. — Though    see  462.    MICH. — People  v.  Cai Tier,  46 
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is  sworn,  may  permit  the  challenge.    But  in  any  view 
the  right  ceases  when  the  panel  is  complete  and  accepted.3 

§  1553.  In  misdemeanors,  no  peremptory  challenges 
at  common  law.  Peremptory  challenges  are  not  allowed 
at  common  law  in  trial  for  a  misdemeanor.1 

§  1554.  Matured  challenge  can  not  ordinarily  be  re- 
called. A  defendant  who,  in  case  of  felony,  has  chal- 
lenged twenty  jurors  peremptorily,  can  not  ordinarily 
withdraw  one  of  those  challenges  to  challenge  another 
juror,  instead  of  one  whom  he  had  previously  challenged  j1 
nor  for  the  purpose  of  challenging  for  cause.2  But  in 
case  of  a  mistake,  not  negligent  or  capricious,  made  in 
challenging,  permission  should  be  given  to  rectify.3 

§  1555.  Eight  is  to  reject,  not  select.  The  right  of 
peremptory  challenge  is  a  right  not  to  select,  but  to 
reject.1 

The  practice  as  to  peremptory  challenges  is  discussed 
in  a  future  head.2 

Mich.  442,  9  N.  W.  487.     OHIO—  See,  supra,  §  1548,  note. 

Hooker  v.  State,  4  Ohio  350.     PA.  a  R    v    Parryi  7  Car    &  p    g36j 

— McFadden  v.  Com.,  23  Pa.  St.  12,  32    Eng    c    L     898_      gee>    m 

62  Am.  Dec.  308;  Zell  v.  Com.,  94  §  1615 

Pa.    St.    258.      VA—  Hendrick    v.  '        „      „„ 

Com.,  32  Va.  (5  Leigh)  708.  2  Infra'  §  1615" 

See,   also,   cases   infra,    §§1609-  "  Infra,  §  1615. 

1613.  lTurpin  v.   State,   55  Md.   462; 

3  See  State  v.  Pritchard,  15  Nev.  state  T-  Smith,  24  N.  C   (2  Ired. 

7;    State    v.    Cameron,    2    Chand.  L-)    i02'-    state   Y-  Wise,    7   Rich. 

(Wis.)  172;  infra,  §§1608,1615.  (S.   C.)    412;    State  v.   McQuaige, 

i  Freeman    v.    People,    4    Den.  5  S"  C"  429;  United  States  v-  Mar" 

(N.   Y.)    9,   35,  47  Am.   Dec.  216;  cllant'  25  U-  S-   <12  Wheat->   48°. 

see    United    States   v.    Devlin,    6  6    L-    Ed-   700;    United    states   v- 

Blatchf.  71,  Fed.  Cas.  No.  14953;  Marchant,   4  Mas.   158,   Fed.   Cas. 

Reading's  Case,  7  Howell's  State  No-  16682:  see'  infra"  §  1616- 

Trials  265;   Oates'  Case,  10  How-  Compare:     People  v.   Bodine,   1 

ell's  State  Trials  1079,  4  Bl.  Com.  Den.  (N.  Y.)  281. 

353,  note  by  Mr.  Christan.  2  Infra,  §§161?  et  seq. 
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b.  Principal  Challenge,  or  Challenge  for  Cause. 

%  1556.  Principal  challenge  is  where  the  case  does 
not  rest  on  disputed  pact.  Principal  challenge  to  the 
polls  is  where  a  cause  is  shown,  which,  if  found  true, 
stands  sufficient  of  itself,  without  leaving  anything  to  be 
tried  by  the  triers.1  The  theory  is  that  in  such  case  the 
presumption  of  partiality  is  too  strong  to  be  rebutted.2 
As  in  our  American  practice  challenges  for  favor,  and 
those  for  principal  cause,  are  frequently  blended,3  the 
various  incidents  of  the  two  will  be  here  considered.4  It 
may  be  noticed  that  in  New  York  the  distinction  between 
the  two  classes  is  retained.5 

Causes  of  principal  challenge  to  the  polls  are  such  as 
these : 

i.  Preadjudication  of  Cause. 

§1557.  Preadjudication  of  cause  ground  for  chal- 
lenge. In  England  it  is  a  good  cause  for  challenge,  on  the 
part  of  the  defendant,  that  the  juror  has  declared  his 
opinion  beforehand  that  the  party  is  guilty,  or  will  be 
hanged  -,1  but  it  is  said  that  expressions  used  by  a  juryman 
previous  to  the  trial  are  not  a  cause  of  challenge,  unless 
they  can  be  referred  to  something  of  personal  ill-will 
towards  the  party  challenging.2  In  this  country,  as  will 
presently  be  seen,  the  great  preponderance  of  authority 
is  that  the  holding  by  a  juror  of  any  opinions  which  may 
prevent  him  from  rendering  a  verdict  in  accordance  with 
the  laws  of  the  land  is  a  disqualification.8 

i  Burn's    Justice,    Jurors,    viii.         l  2  Hawk.,  ch.  43,  §  28. 

Infra,  §  1606.  2  R  y  Eamon(is,  4  Barn.  &  Aid. 

2  State  v.  Howard,  17  N.  H.  171. 


472,  6  Bng.  C.  L.  564,  2  Hawk.,  ch. 
43,  §  28. 


8  Infra,  §  1606. 

4  Infra,  §  1606. 

5  Greenfield  v.  People,  74  N.  Y.  8  See  cases  cited  Infra.  See, 
277,  6  Abb.  N.  C.  1,  reversing  13  also,  People  v.  Reyes,  5  Cal.  347; 
Hun  242,  2  Cow.  Cr.  Rep.  479.  Pierce  v.  State,  13  N.  H.  536. 
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§  1558.  Vagtje  and  loose  talk  does  not  disqualify. 
Mere  opinions  thrown  out  as  a  jest,  however,  or  as  a 
vague  and  loose  talk,  or  to  avoid  being  empaneled,  will 
not  so  operate.1 

§  1559.   Nor  does  a  general  bias  against  crime.    A 

juror,  also,  will  not  be  incapable  because  of  the  general 
bias  and  prejudice  against  crime,1  or  against  the  particu- 
lar line  of  offenses,  one  of  which  is  on  trial.2 

1.    Analysis  of  Rulings  as  to  Preadjudication. 

§  1560.  In  United  States  courts  a  deliberate  opinion 
as  to  defendant  *s  g  (jilt  disqualifies,  but  otherwise  as  to 
mere  impression.  "The  court  has  considered,"  declared 
Marshall,  C.  J.,  in  Burr's  trial,  "those  who  have  delib- 
erately formed  and  delivered  an  opinion  on  the  guilt  of 
the  prisoner  as  not  being  in  a  state  of  mind  to  weigh  the 
testimony,  and  therefore  as  being  disqualified  to  sit  as 
jurors  in  the  case."1  The  question  was  accordingly 
sanctioned  by  the  court:     "Have  you  formed  and  ex- 

l  Infra,    §§1564,    1565.      ALA. —  No  matter  how  extravagant  the 

State    v.    Williams,    3    Stew.    454.  remarks  may  be  they  will  not  ex- 

CONN. — State  v.  Potter,  18  Conn,  elude,  if  uttered  for  the  purpose 

166;  State  v.  Wilson,  38  Conn.  140.  of   producing   an   exclusio  n. — 

GA. — Johns  v.   State,   16  Ga.   200.  Moughon  v.   State,   59   Ga.   308. 

MASS.  —  Com.     v.    Thrasher,     77  Compare:   Territory  v.  Kennedy, 

Mass.  (11  Gray)  57.    N.  C. — State  3   Mont.   520;    8   Crim.  Law  Mag. 

v.  Ellington,  29  N.  C.  (7  Ired.  L.)  559. 

61;    State   v.   Bone,    52   N.   C.    (7  Whether  opinion  is  such  as  to  in- 

Jones   L.)    121.     PA. — Ortwein  v.  fluence  mind  of  juror,  is  the  tesf 

Com.,  76  Pa.  St.  414,  18  Am.  Rep.  of  competency. — See  note  36  Am. 

420;    Com.  v.   Flanagan,   7  Watts  Dec.  527. 

&    S.    68,   415;    Com.   v.   Gross,    1  i  Williams  v.   State,   3   Ga.   453. 

Ashm.    261;     Com.    v.    Lenox,    3  See,  infra,  §1604. 

Brewst.     247.       VA.  —  Hailstock's  2  Elliott   v.    State,    73    Ind.    10 ; 

Case,  43  Va.  (2  Gratt.)  564;  Clore's  United    States    v.    Noelke,    17 

Case,  49  Va.  (8  Gratt.)  606;  Mon-  Blatchf.  554,  1  Fed.  426. 

tague  v.  Com.,  51  Va.   (10  Gratt.)  1  Marshall,  C.  J.,  1  Burr's  Trial 

767.  416.     See,   also,   United   States  v. 

See,    also,     cases     cited     infra,  Woods,  4  Cr.  484,  Fed.   Cas.   No. 

§§  1576,  1587.  16760. 
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pressed  an  opinion  about  the  guilt  of  Colonel  Burr?"2 
The  qualification  ' '  and  delivered, ' '  or,  as  it  is  sometimes 
put,  "and  expressed,"  has  more  recently  been  dropped, 
and  rightly,  since  while  forming  an  opinion  as  to  guilt 
without  expressing  it  ought  to  incapacitate,  this  is  not 
necessarily  the  case  with  expressing  such  an  opinion  with- 
out forming  it.3 

Taney,  C.  J.,  in  1854,  laid  down  the  following  test  in 
a  criminal  trial  in  Baltimore: 

"If  the  juror  had  formed  an  opinion  that  the  prisoners 
are  guilty  and  entertains  that  opinion  now,  without  wait, 
ing  to  hear  the  testimony,  then  he  is  incompetent.4  But 
if,  from  reading  the  newspapers  or  hearing  reports,  he 
has  impressions  on  his  mind  unfavorable  to  the  prisoners, 
but  has  no  opinion  or  prejudice  which  will  prevent  him 
from  doing  impartial  justice  when  he  hears  the  testimony, 
then  he  is  competent. ' ' 

The  same  view  has  been  expressed  in  the  United  States 
Circuit  Court  in  New  York.5 

In  1879,  it  was  held  by  the  Supreme  Court  that  a  juror 
who  states  he  has  formed  an  opinion,  and  does  not  think 
it  will  influence  his  verdict,  is  not  incompetent.6 

§  1561.  And  so  in  Maine.  In  Maine,  to  be  a  suf- 
ficient ground  for  disqualifying  a  juror  from  sitting  in 
the  trial  of  a  criminal  prosecution,  the  opinion  formed 
by  him  must  be  fixed  and  unconditional.1 

§  1562.    And   so   in    New   Hampshire.     In   New 

Hampshire,  where  jurors  heard  the  prisoner  tried  upon 
another  indictment,  before  another  jury,  and  found  guilty, 

2  Marshall,  C.  J.,  1  Burr's  Trial  5  United  States  v.  McHenry,  6 
367.                                                             Blatchf.  503,  Fed.  Cas.  No.  15681. 

3  United    States    v.    Wilson,    1 
Bald.    78,    Fed.    Cas.    No.    16730; 
Hanway's   Case,   2  Wall.  Jr.    139, 
Fed.   Cas.  No.   15299;    see,  supra,  *  State  v.  Kingsbury,  58  Me.  239 
§1558.                                                         (Appleton,  C.  J.,  1871).    See  State 

4  See,  infra,  §  1784.  v.  Jewell,  33  Me.  583. 


6  Reynolds  v.  United  States,  98 
U.  S.  145,  25  L.  Ed.  244. 
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and  answered  upon  inquiry  that  they  had  formed  an 
opinion  of  his  guilt  upon  the  second  indictment,  which 
was  pending  at  the  same  time,  from  the  evidence  which 
they  had  heard  on  the  other  trial,  they  were  held  to  be 
incompetent.1  But  ''hearing"  without  "opinion"  does 
not  incapacitate.2 

§  1563.  In  Vermont  prior  expression  or  opinion  dis- 
qualifies. In  Vermont,  the  prior  expression  of  an  opin- 
ion has  been  held  to  disqualify,  notwithstanding  the  juror 
declares,  when  challenged,  that  he  has  no  opinion,  and 
could  try  the  case  impartially.1  But  it  is  now  the  law  in 
that  state  that  an  opinion,  to  disqualify,  must  be  an  abid- 
ing bias  produced  by  substantial  facts,  the  truth  of  which 
the  juror  believes.2 

§  1564.  In  Massachusetts  prejudice  must  go  to  par- 
ticular issue.  In  Massachusetts,  a  juror  having  said 
upon  the  voir  dire  that  he  had  formed  an  opinion  from 
what  he  had  heard,  but  that  he  did  not  know  how  much 
he  might  be  influenced  by  it,  was  allowed  to  be  challenged 
for  cause.1  A  juror,  however,  it  is  said,  can  not  be  asked 
whether  he  considers  that  the  facts  set  forth  in  the  indict- 
ment constitute  a  proper  subject  for  punishment.2  And 
a  person  indicted  is  not  entitled  to  have  the  jury  asked, 

1  State  v.  Webster,  13  N.  H.  491.         2  State  v.  Meaker,  64  Vt.  112; 

2  State  v.  Howard,  17  N.  H.  171.     Wade  v.  State,  54  Vt.  358;   State 
Question    of    indifference    is    a      v.  Meyer,  58  Vt  457,  3  Atl.  195. 

fact  to  be  decided  by  the  court  at     J,0""-/-  KnaPP>  26   Mass-    <9 


the  trial.— State  v.  Pike,  49  N.  H. 


Pick.)  496,  20  Am.  Dec.  491. 

For  practice  in   detail,  see  Mr. 

399,  6  Am.  Rep.  533,  citing  Com.  v.         ' 

*  v        '  ,  ,   „„„       Bemis'    Report    of    the    Webster 

Webster,  59  Mass.   (5  Cush.)   295,      cage_  p   g_   y 

52  Am.  Dec.  711.     See  Rollings  v.  2  ^om,  V.  Buzzell,  33  Mass.   (16 

Aimes,  2  N.  H.  350;  State  v.  How-  pick.)  153. 

ard,  17  N.  H.  171,  191,  192;  March  shaping  and  propounding  of  the 

v.  Portsmouth  &  C.  R.  Co.,  19  N.  H.  Interrogatories  are  within  the  dis- 

372.  cretion  of  the  court. — Com.  v.  Gee, 

i  State  v.  Clark,  42  Vt.  629.   See  60  Mass.  (6  Cush.)  177.    See,  infra, 

State  v.  Phair,  48  Vt.  366.  §  1619. 
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before  they  are  empaneled,  whether  they  have  formed  or 
expressed  an  opinion  as  to  the  credibility  of  a  witness, 
whose  testimony  is  to  be  relied  on  in  support  of  the  prose- 
cution, and  who  testified,  and  whose  credibility  was  in 
question,  in  another  case  before  them.3 

A  fixed  opinion  of  the  unconstitutionality  of  the  statute 
on  which  the  prosecution  is  founded,  which  if  persisted 
in  would  preclude  concurrence  in  a  conviction,  disquali- 
fies.4 

A  juror  having  convicted  the  defendant  of  a  similar 
offense  at  the  same  term  is  not,  it  has  been  ruled  in  the 
same  state,  though  without  good  reason,  thereby  incapaci- 
tated.5 

"Hearing"  as  to  a  case  does  not  incapacitate,  when 
there  is  no  opinion  formed.6 

§  1565.    So    in    Connecticut.      In    Connecticut, 

merely  having  read  newspaper  reports  of  a  case,  by  a 
juror  who  "had  not  any  settled  opinion  on  the  subject, 
and  felt  that  he  could  render  an  impartial  verdict,"  does 
not  disqualify.1 

§  1566.  In  New  York,  at  common  law,  opinion  but  not 
impression,  disqualifies.  In  New  York,  it  was  held  in  the 
earlier  cases  that  an  opinion  as  to  the  defendant's  guilt, 

8  Com.   v.   Porter,   67  Mass.   (1  hostility  or  prejudice  can  not,  as  a 

Gray)  476.  rule,  be  inferred  from  an  opinion 

4  Com.  v.  Austin,  73  Mass.  (7  formed  and  expressed  simply  from 
Gray)  51;  infra,  §  1602.  reading,  or  hearing  stated,  as  cur- 

5  Com.  v.  Hill,  86  Mass.  (4  Allen)  rent  news  of  the  day,  the  fact  of 
591.    See  criticism,  infra,  §  1596.  a  homicide  and  the  circumstances 

6  Com.  v.  Thrasher,  77  Mass.  (11  attending  it.  There  should  be 
Gray)  57.  found  some  other  circumstances  of 

i  State  v.  Potter,  18  Conn.  166.  relationship,  partiality,  prejudice, 

Butler,  C.  J.,  said  in  1871:   "The  hostility,  or  ill-will,  acting  at  the 

opinion  must  be  formed  in  such  a  same  time  upon  the  mind  and  giv- 

way,  or  be  of  such  a  character,  ing  it  a  bias,  or  the  juror  should 

that  hostility  or  prejudice  toward  be  accepted." — State  v.  Wilson,  38 

the  prisoner  may  be  inferred  from  Conn.  140.  See,  also,  State  v.  Hoyt, 

its  existence  or  expression.    But  47  Conn.  518,  36  Am.  Rep.  89. 
Crim.  Proc. — 127 
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no  matter  from  what  sources  it  was  drawn,  disqualifies.1 
The  mere  forming  of  an  opinion,  also,  without  its  expres- 
sion, is  considered  a  sufficient  ground  of  exclusion.2  An 
impression,  however,  does  not  disqualify.3  Nor  does  a 
hypothetical4  or  indecisive  opinion.5  But  it  is  otherwise 
as  to  an  opinion  formed  hy  reading  a  report,  no  matter 
how  incomplete,  of  a  former  trial,  when  this  opinion  is  so 
settled  as  to  make  a  change  difficult.6 

§  1567.  B  UT  BY  STATUTE  NO  DISQUALIFICATION  IP  WIT- 
NESS be  not  under  bias.  By  the  New  York  Criminal  Code, 
§  376,  a  juror  is  not  disqualified  by  the  fact  that  he  has 
formed  and  expressed  an  opinion  in  respect  to  the  case 
on  trial,  if  he  shall  declare  on  oath  that  he  verily  believes 
that  he  can  render  an  impartial  verdict  according  to  the 
evidence  submitted  to  the  jury  on  such  trial,  and  that  such 
previously  formed  opinion  or  impression  will  not  bias  or 
influence  his  verdict,  and  provided  the  court  shall  be  satis- 
fied that  the  person  so  proposed  as  a  juror  does  not  enter- 
tain such  a  present  opinion  as  would  influence  his  verdict 
as  a  juror.1 

i  People    v.    Mather,    4    Wend,  affirming  19   Hun  430 ;    People  v. 

(N.  Y.)  229,  21  Am.  Dec.  122;  Peo-  Oyer  and  Terminer  Court,  83  N.  Y. 

pie  v.  Bodine,  1  Den.  (N.  Y.)  281;  436;    O'Brien  v.  People,  48  Barb. 

Freeman  v.  People,  4  Den.  (N.  Y.)  (N.  Y.)   274;   People  v.  Balbo,  19 

9,   35,  47  Am.   Dec.  216;   Blake  v.  Hun     (N.    Y.)     424;     affirmed,    80 

Millspaugh,  1  Johns.  (N.  Y.)   316;  N.  Y.  484. 

Pringle  v.   Huse,  1  Cow.    (N.  Y.)  i  Lohman    v.    People,    1    N.    Y. 

432;  Vermilyea,  Ex  parte,  6  Cow.  379;   People  v.  Fuller,  2  Park.  Cr. 

(N.  Y.)  555.  Rep.  (N.  Y.)   16;   Stout  v.  People, 

2  People  v.  Rathbun,   21  Wend.  4  Park.  Cr.  Rep.  (N.  Y.)  71. 

(N.  Y.)    509.  5  Thomas   v.    People,    67   N.    Y. 

See,   supra,    §1560;    also,  Armi-  218;    People    v.    Mallon,    3    Lans. 

stead  v.  Com.,  38  Va.   (11  Leigh)  (N.  Y.)  225  (Mullin,  P.  J.),  1870. 

657,   37   Am.    Dec.   633;    Heath  v.  6  Greenfield  v.  People,  74  N.  Y. 

Com.,  40  Va.  (1  Rob.)   735.  277,  6  Abb.  N.  C.  1,  as  explained 

3  People  v.  Honeyman,  3  Den.  by  Andrews,  J.,  in  People  v.  Balbo, 
(N.  Y.)  121;  People  v.  Hayes,  1  19  Hun  (N.  Y.)  424,  80  N.  Y.  484. 
Edm.  Sel.  Cas.  (N.  Y.)  582;  See  Thomas  v.  People,  67  N.  Y. 
O'Brien  v.  People,  36  N.  Y.  276,  218;  Ponder  v.  People,  18  Hun 
3  Abb.  Pr.  N.  S.  368,  2  Transc.  App.  (N.  Y.)   560. 

5;    Cox  v.  People,  80  N.  Y.  500;  l  Stokes  v.  People,  53  N.  Y.  164, 
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The  statute,  however,  does  not  prevent  such  opinion 
from  being  ground  of  a  challenge  for  favor.2 

By  an  act  passed  May  7,  1<353,  all  challenges  are  to  be 
determined  by  the  trial  court,  without  the  interposition  of 
triers,3  though  the  decision  of  such  court  is  open  to  review 
on  appeal.* 

§  1568.  In  New  Jersey,  hypothetical  opinion  does  not 
exclude.  In  New  Jersey,  a  hypothetical  opinion,  which 
is  based  on  the  supposition  that  certain  facts  are  true, 
does  not  by  itself  exclude.1 

§  1569.  In  Pennsylvania,  opinion,  but  not  impression, 
disqualifies.  In  Pennsylvania,  if  a  juror  forms  an  opin- 
ion without  waiting  to  hear  the  testimony,  he  is  incompe- 
tent. But  an  impression  from  reading  a  newspaper  or 
hearing  reports,  without  any  opinion  or  prejudice  which 
will  prevent  him  from  doing  impartial  justice  when  he 
hears  the  testimony,  will  not  disqualify.1  And  the  opinion 

13  Am.   Rep.  492;    Cox  v.  People,  it    is    held,    following    People    v. 

80  N.  Y.  500;   People  v.  Cornetti,  Casey,  ut  supra,  that,  to  make  a 

92  N.  Y.  85;   People  v.  Casey,  93  juror  who  has  formed  an  opinion 

N.    Y.    115;    Balbo   v.    People,    19  competent,    he    must   declare    (1) 

Hun  (N.  Y.)  424;  affirmed,  80  N.  Y.  that    such    an    opinion    will    not 

484.  influence  his  verdict;   (2)   that  he 

In  Phelps  v.  People,  72  N.  Y.  334,  can  render  an  impartial  verdict; 

13  N.  Y.  Sup.  Ct.  6  Hun  (N.  Y.)  44,  and  (3)  the  court  must  be  satisfied 

it  was  held  that  a  juror  who  says  as  to  his  freedom  from  such  bias, 

he  has  formed  and  expressed  an  2  Thomas  v.  People,  67  N.  Y.  218. 

opinion,   but  that  he  believes   he  8  See,  infra,  §  1620,  note, 

can  render   an  impartial  verdict,  *  Greenfield  v.  People,  74  N.  Y. 

according    to    the    evidence,    un-  277;     Balbo    v.    People,    19    Hun 

biased    and    uninfluenced    by    the  (N.  Y.)  424;  aflirmed,  80  N.  Y.  484. 

previously  formed  opinion,  is  com-  l  State  v.   Spencer,  21  N.  J.  L. 

petent.  (1     Zab.)     196,     citing    Mann    v. 

In  People  v.  Beckwith,  108  N.  Y.  Glover,  14  N.  J.  L.  (2  Green)  195. 

67,  15  N.  E.   53,  it  is   ruled  that  See  State  v.  Fox,  25  N.  J.  L.   (1 

mere  diflBculty  in  procuring  a  juror  Dutch)  566. 

is    no    evidence    that    the    jurors  i  Shevlin   v.   Com.,    106   Pa.    St. 

chosen  were  under  bias.  362;   Weston  v.  Com.,  Ill  Pa.  St. 

Section  of  Criminal  Code  is  con-  251,    2   Atl.    191;    Irvine  v.   Kean, 

sidered   in  Young  v.   Johnson,   53  14  Serg.  &  R.  (Pa.)  292;  see  Com. 

N.  Y.  Sup.  Ct.  (46  Hun),  167,  where  v.  Flanagan,  7  Watts  &  S.    (Pa.) 
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must  be  founded  on  the  evidence  to  be  given,  or  must  be 
a  fixed  belief.2  If  he  swears  that  he  would  act  impartially, 
and  decide  according  to  the  evidence,  he  is  competent,  no 
matter  how  strong  his  impression  may  have  been.3 

§  1570.  So  isr  Delaware  and  Maryland.  In  Dela- 
ware, the  test  adopted  by  Marshall,  C.  J.,  in  Burr's  case, 
appears  to  have  been  received.1  In  Maryland,  the  view 
of  Chief  Justice  Taney,  as  given  above,  is  adopted,  im- 
pressions derived  from  newspapers  being  held  no  dis- 
qualification. ' '  The  newspaper  is  now  read  by  every  one, 
and  the  press  is  ever  ready  and  eager  to  furnish  the 
details  of  crime,  and  although  persons  may,  upon  such 
statements,  form  an  opinion,  yet  it  is  one  in  most  oases 
liable  to  qualification,  according  to  the  real  facts  of  the 
case.  .  .  .  The  opinion  which  should  exclude  a  juror 
must  be  a  fixed  and  deliberate  one,  partaking,  in  fact,  of 
the  nature  of  a  pre-judgment."2 

§  1571.  So  in  Virginia.  In  Virginia,  decided  prej- 
udice or  bias  excludes,  though  not  mere  hypothetical 

415;  Com.  v.  Gross,  1  Ashm.  (Pa.)  fixed  belief  of  the  guilt  of  the  pris- 

281;    Com.    v.    Lenox,    3    Brewst.  oner,  and  had  no  opinion  founded 

(Pa.)  249;  Com.  v.  Work,  4  Crum-  upon   the    evidence   to   be   given. 

rine  (Pa  )   493  s-  p->  0rtweln  v-  Com.,  76  Pa.  St 

aCnrley  v.  Com.,  84  Pa.  St  151,  414'  ™A™-  "ep-  420;  °'Mara  v" 

4  W.  N.  C.  141.  C0m-  75  Pa-  St  424' 

A  Juror  testifies  on  his  voir  dire,         P*"?1"    ^™    *!    WltneS/ 

J  ,.,_»..»  sa'd  be  na(J  an  opinion  from  read- 

in  the  above  case,  that  he  had  a     jng  &  former  ^^  qq 

fixed   opinion   from  what  he  had  „Jt  wQuM  take  gome  ^^  tQ 

read,  but  that  it  was  not  such  an  remove.„_staup  T_  Co        u  Pa 

opinion  as  would  influence  him  in  _.   45g 

any   degree   as   a  juror   to    give         '       '  „ 

undue  weight  to  evidence  against         sAIllson  v-  Com-  "  Pa-  st-  17- 

the  prisoner,  and  that  he  felt  cer-         *  State  v.  Bonwell,  2  Har.  (Del.) 

tain  he  could  divest  his  mind  of  B29-  See  state  v-  Anderson,  5  Har. 

all   prejudice,   and   be   controlled  (Del.)  493. 

only  by  the  evidence.    It  was  held         2  Waters  v.  State,  51  Md.  430; 

by  the  Supreme  Court  that  he  was  Zimmerman  v.  State,  56  Md.  536 — 

competent  Inasmuch  as  he  had  no  Robinson,  J. 
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opinions,1  which  would  not  prevent  the  juror  from  giving 
the  defendant  a  fair  trial.2 

—  So  in  North  and  South  Carolina.     In 


§1572.   - 

North  Carolina,  the  rule  is  that  an  opinion  fully  made  up 
and  expressed  against  either  party,  on  the  subject-matter 
of  the  issue  to  be  tried,  is  good  cause  of  principal  chal- 
lenge ;  but  an  opinion  imperfectly  formed,  or  one  merely 
hypothetical,  that  is,  founded  on  the  supposition  that 
facts  are  as  they  have  been  represented  or  assumed  to 
be,  does  not  constitute  a  cause  of  principal  challenge,  but 


1  Litbgow  v.  Com.,  4  Va.  (2  Va. 
Cas.)  297;  Clore's  Case,  49  Va.  (8 
Gratt.)  606;  Jackson  v.  Com.,  64 
Va.  (23  Gratt.)  919. 

2  Sponce  v.  Com.,  4  Va.  (2  Va. 
Cas.)  375;  Polland  v.  Com.,  26  Va. 
(5  Rand.)  659;  Brown  v.  Com., 
29  Va.  (2  Leigh)  769;  Osiander  v. 
Com.,  30  Va.  (3  Leigh)  780,  24 
Am.  Dec.  693;  Hendrick  v.  Com., 
32  Va.  (5  Leigh)  708;  Armistead 
v.  Com.,  38  Va.  (11  Leigh)  357; 
Heath  v.  Com.,  40  Va.  (1  Rob.) 
735;  Hailstock's  Case,  43  Va.  (2 
Gratt.)  564;  Page  v.  Com.,  68  Va. 
(27  Gratt.)  954;  Cluverius  v.  Com., 
81  Va.  789. 

In  Wright  v.  Com.,  73  Va.  (32 
Gratt.)  491,  it  was  held  that  the 
juror's  statement  that  he  did  not 
think  he  could  do  the  defendant 
justice,  was  ground  for  challenge, 
though  the  juror  modified  this  by 
saying  that  if  the  evidence  was 
different  from  what  he  had  heard 
he  believed  he  would  be  unpreju- 
diced. 

In  Dejarnette  v.  Com.,  75  Va. 
867,  a  juror  was  held  disqualified 
who  stated  that  he  had  formed  an 
opinion  which  he  could  not  say 
whether  evidence  would  remove, 
though  he  believed  he  could  give 


the  defendant  a  fair  trial.  See 
Com.  v.  Buzzell,  33  Mass.  (16 
Pick.)  158. 

It  is  not  enough  to  disqualify  a 
juror,  according  to  the  view  of 
Leigh,  J.,  "that  if  the  facts  and 
circumstances  proved  on  the  trial 
should  be  the  same  with  those 
which  the  jurors  had  heard,  then 
they  had  a  decided  opinion." — 
Epes'  Case,  46  Va.  (5  Gratt.)  676. 

An  opinion  founded  on  mere 
rumor  ought  prima  facie  to  be 
regarded  as  a  mere  hypothetical 
opinion,  forming  no  ground  for 
challenge,  unless  it  appear  that 
the  opinion  formed  is  a  decided  one, 
likely  to  influence  the  juror  in 
his  decision. — Armistead  v.  Com., 
38  Va.  (11  Leigh)  657,  37  Am.  Dec. 
633;  Epes'  Case,  46  Va.  (5  Gratt.) 
681;  see  Wormeley  v.  Com.,  51  Va. 
(10  Gratt.)  658;  Montague  v.  Com., 
51  Va.  (10  Gratt.)  767,  768;  Dil- 
worth  v.  Com.,  53  Va.  (12  Gratt.) 
689,  65  Am.  Dec.  264;  Bristow  v. 
Com.,  56  Va.  (15  Gratt.)  634;  Page 
v.  Com.,  68  Va.  (27  Gratt.)  954. 

In  West  Virginia  an  adverse 
opinion,  which  the  juror  can  not 
say  will  be  removed  by  evidence, 
disqualifies. — State  v.  Schnelle,  24 
W.  Va.  767. 
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may  be  urged  by  way  of  challenge  to  the  favor,  which  is 
to  be  allowed  or  disallowed,  as  the  triers  may  find  the  fact 
of  favor  or  indifferency.1  In  the  same  state  on  a  chal- 
lenge for  cause,  the  juror  stated  "that  he  had  formed  and 
expressed  an  opinion  adverse  to  the  prisoner,  upon  ru- 
mors which  he  had  heard;  but  that  he  had  not  heard  a 
full  statement  of  the  case,  and  that  his  mind  was  not  so 
made  up  as  to  prevent  the  doing  of  impartial  justice  to 
the  prisoner. ' '  The  court  found  the  juror  indifferent,  and 
the  Supreme  Court  refused  to  reverse  the  decision.2  And 
in  South  Carolina  the  mere  contingent  opinion  of  the  juror 
that  if  the  defendant  is  guilty  he  should  be  punished,  does 
not  exclude.3 

§  1573.  So  in  Ohio.  In  Ohio,  under  sec.  7278  of  the 

Revised  Statutes,  a  juror  whose  opinion  is  formed,  not 
from  the  testimony  of  witnesses,  but  from  newspaper  re- 
ports, is  not  incompetent,  if  he  testify  that  if  selected  he 
could  render  an  impartial  verdict,  the  court  agreeing  with 
him  in  this  conclusion.1  But  it  is  otherwise  where  the 
juror's  opinion  is  formed  from  reading  the  testimony  at 
the  coroner's  inquest.2 

§  1574.  So  in  Alabama.    In  Alabama,  in  a  capital 

case,  it  is  held  not  to  be  ground  of  challenge  of  a  juror 
that  upon  common  report  he  has  formed  and  expressed  an 
opinion  of  the  guilt  of  the  prisoner,  if  the  juror  believes 

i  State  v.   Benton,   19  N.  C.    (2      prejudice  must  be  against  the  chal- 
Dev.  &  Bat.  L.)  196;  State  v.  Bone,      lenging  party. 
52  N.  C.  (7  Jones  L.)  121;  State  v.  3  state  v-  Coleman,  20  S.  C.  441. 

Cockman,  60  N.  C.  (2  Wins.  L.)  95.  *  Cooper  v.   State,   16   Ohio   St. 

328;   Frazier  v.  State,  23  Ohio  St. 

551 ;  McHugh  v.  State,  38  Ohio  St. 

153. 
gore,  93  N.  C.  533.  2  Frazier  y    ^^   ^   ^   gt 

2  State    v.    Ellington,    29    N.    C.  551;    Erwin  v    state_  29  OWo  gt_ 

(7  Ired.)   61;    State  v.  Kilgore,  93  i86,  23  Am.  Rep.  733;  McHugh  v. 

N.  C.  533.    See  State  v.  Efler,  85  State,  38  Ohio  St.  153;  McHugh  v. 

N.  C.  585,  to  the  effect  that  the  State,  40  Ohio  St.  154. 


Triers  are   now  dispensed  with 
in  North  Carolina.— State  v.  Kil- 
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that  such  opinion  would  have  no  influence  in  the  forma- 
tion of  his  verdict,  should  the  evidence  on  the  trial  be 
different  from  the  report  of  the  facts.1  Under  the  statute 
of  Alabama  of  1831,  which  provides  that  if  a  juror,  in  a 
capital  case,  has  formed  and  expressed  an  opinion 
founded  upon  rumor,  he  shall  be  sworn  in  chief,  it  must 
appear  that  such  opinion  was  founded  upon  mere  rumor. 
Where  it  appears  that  a  fixed  opinion  was  formed,  it  is 
good  ground  for  challenge  for  cause.2  But  a  hypothetical 
opinion  based  on  rumor  does  not  disqualify.8 

§  1575.    So  in  Mississippi.    In  Mississippi  the  rule 

is,  that  while  it  is  not  necessary  to  exclude  a  juror,  that 
he  should  have  formed  and  expressed  his  opinion  against 
the  accused  with  malice  or  ill-will,  a  mere  hypothetical 
opinion,  from  rumor  only,  and  subject  to  be  changed  by 
the  testimony,  does  not  disqualify.1  If  a  juror,  however, 
has  formed  a  settled  opinion,  as  distinguished  from  a  mere 
hypothetical  conception  based  on  rumor,  he  ought  to  be 
excluded,2  though  he  may  never  have  expressed  that  opin- 
ion.3 It  is  otherwise,  however,  as  to  a  juror  who  has 
formed  an  opinion  from  what  he  has  heard  had  been  said 
by  some  of  the  witnesses  in  the  case,  though  he  himself 
had  not  heard  any  of  the  witnesses  say  anything  on  the 
subject,  and  though  he  states  that  his  opinions  are  not 
such  as  would  influence  his  verdict,  but  that  he  would  be 
governed  by  the  evidence.    A  fortiori  the  formation  of  an 

i  State  v.  Williams,  3  Stew.  454;  330;   Ogle  v.  State,  33  Miss.  383; 

State  v.  Morea,  2  Ala.  275;  Carson  Lee  v.  State,  45  Miss.  114. 

v.  State,  50  Ala.  134;  Hall  v.  State,  2  Logan  v.  State,  50  Miss.  269; 

51  Ala.  9;  De  Arman  v.  State,  71  Brown  v.  State,  57  Miss.  424. 

Ala.    351;    Jackson    v.    State,    77  s  State     v.     Fowler,     1     Miss. 

Ala.  18.  (Walk.)   318;    State  v.  Johnson,  1 

2  Quesenbury  v.  State,  3  Stew.  Miss.  (Walk.)  392.  See  King  v. 
&  P.  308.  See  Ned  v.  State,  7  State,  6  Miss.  (5  How.)  730;  Sam 
Port.  187;  Bales  v.  State,  63  v.  State,  21  Miss.  (13  Sm.  &  M.) 
Ala.    30.  189;  Nelms  v.  State,  21  Miss.   (13 

3  Beason  v.  State,  72  Ala.  191.  Sm.  &  M.)    500,  53  Am.   Dec  94; 
l  Noe  v.  State,  5  Miss.  (4  How.)      White  v.  State,  52  Miss.  216. 
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opinion  by  one  who  had  heard  all  the  testimony  is  a  dis- 
qualification. And  while  absolute  freedom  from  precon- 
ceived opinion  should  be  required  where  it  can  be  had, 
yet  where,  from  the  notoriety  of  the  transaction  or  other 
cause,  that  can  not  be  obtained,  as  near  an  approximation 
to  it  as  possible  should  be  had.4 

§  1576.   So  in  Missouri.    In  Missouri,  by  statute, 

opinion  formed  only  on  rumors  or  newspaper  reports, 
and  producing  no  bias  which  evidence  can  not  remove, 
does  not  disqualify.1  It  is  otherwise  with  an  opinion 
formed  on  evidence  before  the  coroner.2  A  juror  may  be 
asked  whether  he  could  give  an  impartial  verdict.3 

§  1577.   So  in  Tennessee.     In  Tennessee,  it  has 

been  declared  that  loose  impressions  and  conversations 
of  a  juror,  as  to  the  prisoner's  guilt  or  innocence,  founded 
upon  rumor,  would  not  have  the  effect  to  set  him  aside  as 
incompetent;  nor,  if  disclosed  after  verdict,  be  a  cause 
of  new  trial.1  But  an  emphatic  opinion  of  guilt  excludes.2 
The  statute,  however,  providing  that  no  opinion  formed 
on  published  reports  shall  be  ground  for  challenge,  has 
been  held  unconstitutional.3   But  mere  opinion  that  the 

4  Cotton  v.  State,  31  Miss.  504;  2  State  t.   Cullen,   82   Mo.   323; 

Ogle  v.  State,  33  Miss.  383;  Alfred  State  v.  Bryant,  92  Mo.  273,  6  S.  W. 

v.  State,  37  Miss.  296;   Parker  v.  102. 

State,  55  Miss.  414.  3  State  v.   Brooks,    92   Mo.   542, 

i  State   v.   Davis,   29   Mo.   391;  6  S-  W-  257'  33°- 

State  v.  Rose,  32  Mo.  560;  State  v.  ,  1  Howert^   ▼■    State,    19   Tenn. 


Burnside,    37    Mo.    343;    State   v. 


(Meigs)    262;    Moses  v.   State,  30 

Tenn.  (11  Humph.)  232;  Alfred  v 

Core,  70.  Mo.  491;  State  v.  Barton,  ^    ^    ^    >      ^        **  £ 

71  Mo.  491;    State  v.  Walton,  74  Major  v  state>  3(.  TeM   (4  gneed) 

Mo.  270;    State  v.  Baber,  74  Mo.  597;  Cartwright  v.  Btate>  80  Tenn 

292,  41  Am.  Rep.  314;  State  v.  Par-  ^  Lea)  620. 

row,  74  Mo.   531;    State  v.   Snell,  Compare:    M'Gowan  v.  State,  17 

78  Mo.  243;  Hayes  v.  State,  78  Mo.  Tenn.  (9  Yerg.)  154. 

307;  State  v.  Hopkirk,  84  Mo.  278;  2  Brakefield '  v.   State,   33   Tenn. 

State  v.  Wilson,  85  Mo.  135.  (1    Sneed)    215.     See    Norfleet  v. 

This  statute  is  constitutional. —  State,  36  Tenn.  (4  Sneed)  340. 

Hayes  v.  Missouri,  120  U.  S.  68,  3  Eason  v.   State,   65   Tenn.    (6 

7  Sup.  Ct.  350,  30  L.  Ed.  678.  Baxt.)   466. 
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defendant  should  be  punished  does  not  exclude,  when 
such  opinion  was  not  founded  on  evidence  to  be  intro- 
duced on  trial.* 

§  1578.   So  in  Indiana.    In  Indiana  it  is  ruled  that 

when  the  juror  answers  that  he  has  formed  or  expressed 
an  opinion  of  the  defendant's  guilt,  the  nature  and  cause 
of  the  opinion  must  be  inquired  into;  and,  if  it  appear 
that  the  juror  has  formed  or  expressed  an  opinion  of  the 
defendant's  guilt  out  of  ill-will  to  the  prisoner,  or  that 
he  has  such  a  fixed  opinion  of  the  defendant's  guilt  as 
would  probably  prevent  him  from  giving  an  impartial 
verdict,  the  challenge  ought  to  be  sustained.1  If,  however, 
it  was  said,  the  opinion  be  hypothetical,  or  of  that  tran- 
sient character  formed  when  we  hear  any  reports  of  the 
commission  of  an  offense — such  an  opinion  merely  as 
would  probably  be  changed  by  the  relation  of  the  next 
person  met  with — it  is  not  a  sufficient  cause  of  challenge.2 

§  1579.   So  in  Illinois.    In  Illinois,  the  rule  is  said 

to  be  that  a  juror  is  disqualified  if  he  has  formed  or 
expressed  a  decided  opinion  upon  the  merits  of  the  case.1 
If,  on  the  contrary,  he  says  he  has  no  prejudice  or  bias 
of  any  kind  for  or  against  either  party ;  that  he  has  heard 
rumors  in  relation  to  the  case,  but  has  no  personal  knowl- 
edge of  the  facts,  and  from  the  rumors  has  formed  and 
expressed  an  opinion  in  a  particular  way,  if  they  are  true, 

4  Johnson  v.  State,  79  Tenn.  (11  Fahnestock  t.  State,  23  Ind.  231; 

Lea)  47.  Clem  v.  State,  33  Ind.  419;  Cluck 

lMcGregg   v.    State,    4    Blackf.  v.  State,  40  Ind.  263;  Hart  v.  State, 

(Ind.)  101;  Brown  v.  State,  70  Ind.  57  Ind.  102;  Gilloaley  v.  State,  58 

576.  Ind.  182;   Guetig  v.  State,  66  Ind. 

Compare:    Heacock  v.  State,  42  94,  32  Am.  Rep.  99;  Elliott  v.  State, 

Ind.  393.  73    Ind.    10,    cited,    supra,    §  1559 ; 

2  Ibid.;  Rice  v.  State,  7  Ind.  332;  Noe  v.  State,  92  Ind.  92. 

Fleming   v.    State,    11    Ind.    234;  i  Neely  v.   People,   13  111.   685; 

Bradford   v.    State,    15   Ind.    347;  Gates  v.  People,  14  111.  433;  Gray 

Morgan    v.    State,    31    Ind.    193;  v.  People,  26  111.  344. 
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without  expressing  any  belief  in  their  truth;  he  would 
not  be  disqualified.2 

It  is  held,  also,  the  formation  of  a  vague  unformulated 
opinion3  is  not  good  cause  for  a  challenge.4  A  juror  was 
held  incompetent  who  declared  that  no  amount  of  circum- 
stantial evidence  would  induce  him  to  convict  a  defend- 
ant.5 And  the  same  ruling  was  had  with  another  who 
declared  that  he  would  not  convict,  even  if  convinced  of 
the  prisoner's  guilt.6 

The  statute  of  Illinois,  providing  that  rumor  shall  not 
disqualify  if  the  juror  testifies  he  could  give  a  fair  ver- 
dict, is  interpreted  by  the  courts  of  that  state  to  mean 
that  the  juror  is  to  give  his  verdict  on  the  evidence  pro- 
duced on  trial,  and  in  this  sense  is  not  unconstitutional.7 

§  1580.   So  in  Arkansas.    In  Arkansas,  if  a  juror 

in  a  criminal  case  state  upon  his  voir  dire  that  he  has 
formed  an  opinion  as  to  the  guilt  or  innocence  of  the 
prisoner  from  rumor,  he  should  be  required  to  state,  also, 
that  the  opinion  was  not  such  as  to  bias  or  prejudice  his 
mind,  in  order  to  render  him  competent;  and  if  he  state 
that  he  has  conversed  with  persons  about  the  case,  and 
formed  his  opinion  from  such  conversations,  he  should  be 
required  to  state  further,  that  such  persons  did  not 
profess  to  have  a  personal  knowledge  of  the  matters 
stated  by  them;  but  it  is  not  necessary  that  he  should 
know  or  be  able  to  state  whether  such  persons  were  wit- 
nesses in  the  case.1  In  any  view  a  hypothetical  opinion 
does  not  exclude.2   But  if  there  be  a  fixed  opinion,  the 

2  Smith    v.    Eames,    4    111.     (3  4  Noble  v.  People,  1  111.  (Breese) 

Scam.)    78;   Gardner  v.  People,  4  54.    See,  supra,  §1560. 

111.  (3  Scam.)  83;  Thomson  v.  Peo-  5  Gates    v.    People,    14    111.    433. 

pie,  24  111.  60,  76  Am.  Dec.  733.  Infra,  §  1601. 


To  the  same  effect  is  Baxter  v. 


6  Ibid. 


7  Spies  v.  Illinois,  123  U.  S.  131, 
People,  8  111.  (3  Gilm.)  386;  Leach      g  gup  ct  22>  n  L   £d   g() 

v.  People,  53  111.  311.  !  Meyer  v.  State,  19  Ark.  156. 

3  Supra,  §§  1563  et  seq.  2  Dolan  v.  State,  40  Ark.  454. 
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juror's  belief  that  he  could  fairly  try  the  case  does  not 
qualify  him.3 

—  So  in  Georgia.    In  Georgia,  it  is  said,  that 


§1581.   - 

while  a  juror  who  states  that  he  has  formed  and  ex- 
pressed an  opinion  in  a  particular  case,  upon  the  guilt 
or  innocence  of  the  prisoner,  is  not  competent  to  sit  in 
such  case  -,1  and  that  while  the  opinion  which  disqualifies 
depends  upon  the  nature  and  strength  of  the  opinion,  and 
not  upon  its  source  or  origin;2  yet  the  mere  formation 
of  an  opinion  by  a  juror,  from  rumor,  without  having  ex- 
pressed that  opinion,  or  expressed  it  otherwise  than  jocu- 
larly,3 is  not  good  cause  of  challenge.4  The  opinion  must 
be  settled  and  abiding.5  And  an  opinion  on  one  fact  in 
the  prosecution's  case  does  not  disqualify.6 

—  So  in  Iowa.    In  Iowa,  an  unqualified  opin- 


§1582.   - 

ion  as  to  the  guilt  or  innocence  of  the  prisoner,  formed 
from  rumor,  is  sufficient  to  exclude  a  juror.1    But  the 


3  Chiles  v.  State,  45  Ark.  165. 

1  Reynolds  v.  State,  1  Ga.  222; 
Anderson  v.  State,  14  Ga.  709. 

2  Boon  v.  State,  1  Ga.  631. 

s  Baker  v.  State,  15  Ga.  498; 
John  v.  State,  16  Ga.  200. 

4Hudgins  v.  State,  2  Ga.  173; 
Griffin  v.  State,  15  Ga.  476;  Baker 
v.  State,  15  Ga.  498;  Anderson  v. 
State,  14  Ga.  709. 

5  Wright  v.  State,  18  Ga.  383. 

6  Lloyd  v.  State,  45  Ga.  57.  Infra, 
§  1588. 

Opinion  formed  from  mere  re- 
port will  not  exclude  as  a  juror. — 
Thompson  v.  State,  24  Ga.  297; 
Maddox  v.  State,  32  Ga.  581,  79 
Am.  Dec.  307;  Westmoreland  v. 
State,  45  Ga.  228,  qualifying  Boon 
v.  State,  1  Ga.  618;  Ray  v.  State, 
15  Ga.  223;  and  Jim  v.  State,  15 
Ga.   535. 

The  words,  "If  that  is  so,  the 
prisoner    deserves    to    he    hung," 


used  before  a  trial  by  a  juror,  in 
reply  to  a  statement  by  a  third 
person,  does  not  show  a  fixed  opin- 
ion of  guilt  that  would  be  suffi- 
cient ground  for  a  new  trial. — 
Mercer  v.  State,  17  Ga.  146. 

— On  the  other  hand,  it  has  been 
held  a  sufficient  disqualification  of 
a  juror,  on  a  trial  for  murder,  that 
he  was  heard  to  say  before  the 
trial,  "that  from  what  he  knew,  he 
would  stretch  the  prisoner." — Mon- 
roe v.  State,  5  Ga.  85. 

As  to  practice  in  reference  to 
trier  in  Georgia,  see  Willis  v. 
State,  12  Ga.  444;  Copenhaven  v. 
State,  14  Ga.  22. 

l  Wau  -  kon  -  chau  -  neek  -  kaw  v. 
United  States,  1  Morris  (Iowa) 
332;  State  v.  Shelledy,  8  Iowa  477. 

Compare:  State  v.  Ostrander,  18 
Iowa  435. 

Opinion  as  to  guilt  of  accused 
does  not  necessarily  disqualify  one 
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opinion  must  be  absolute,  and  not  sucb  as,  in  the  judg- 
ment of  the  juror,  would  leave  him  without  bias  in  the 
case.2  Nor  does  it  exclude  that  such  a  qualified  opinion 
is  formed  on  reading  partial  reports  of  the  case.3  And  a 
conditional  or  hypothetical  opinion  does  not  exclude.4 

When  the  opinion  is  as  to  the  killing,  and  not  as  to  the 
defendant's  guilt,  it  does  not  exclude.5 

§  1583.  Btjle  in  Wisconsin  and  Nebraska.  In  Wiscon- 
sin, a  juror  on  his  examination  stated  that  he  had  an 
opinion  on  the  question  of  the  defendant's  guilt  or  inno- 
cence if  what  he  had  heard  was  true;  that  he  had  heard 
the  story  talked  about,  but  had  not  read  the  report  of 
the  examination  before  the  coroner,  or  heard  the  story 
from  witnesses,  or  those  who  had  heard  the  testimony, 
and  that  his  opinion  would  not  prevent  his  hearing  tes- 
timony impartially.  It  was  held  that  this  was  cause  for 
challenge  to  the  favor,  but  not  for  principal  cause.1 

In  Nebraska  mere  impression  or  hypothetical  opinion 
does  not  exclude.2  It  is  otherwise  as  to  a  firm  belief.3 

from  serving  on  the  jury. — State  4  State  v.  George,  62  Iowa  682, 

v.  Sopher,  70  Iowa  494,  30  N.  W.  18  N.  W.  298. 

917;   State  v.  Munchrath,  78  Iowa  6  State  v.  Thompson,  9  Iowa  188, 

268,  43  N.  W.  211;   State  v.  Field,  74  Am.  Dec  342;  State  v.  Ostran- 

80  Iowa  34,  56  N.  W.  276.  der,  18  Iowa  434;  but  see  State  v. 

2  State  v.  Sater,  8  Iowa  420;  Bryan,  40  Iowa  379;  infra,  §1587. 
State  v.  Nelson,  58  Iowa  208,  12  J  Schoeffler  v.  State,  3  Wis.  823. 
N.  W.  253.  2  Curry  v-  State,  4  Neb.  545;  Car- 
roll v.  State,  5  Neb.  3;   Curry  v. 

impression   on  part  of  some  ju-      Dt„).„   .  „  ,     ,„     ~     ...  *  . 

^  r  ......       State,  5  Neb.  412;  Smith  v.  State, 

5  Neb.  183;   Murphy  v.   State,  15 

Neb.  383,  19  N.  W.  489. 

Compare:  Carroll  v.  State,  5 
Neb.  31. 

As  to  construction  of  Nebraska 

3  State  v.  Bruce,  48  Iowa  530,  statute  (similar  to  that  of  New 
30  Am.  Rep.  403;  State  v.  Shelton,  York),  see  Palmer  v.  State,  4 
64  Iowa  333,  20  N.  W.  459.  Nelj   68 

Compare:  State  v.  Crofford,  121  s  Olive  v.  State,  11  Neb.  1,  7 
Iowa  395,  96  N.  W.  889.  N.  W.  444. 


rors  accused  was  connected  with 
commission  of  the  crime,  does  not 
constitute  a  disqualifying  opinion. 
— State  v.  Brown,  130  Iowa  57,  106 
N.  W.  379. 
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§  1584.  In  Michigan  opinion  must  be  unqualified.  In 
Michigan,  an  opinion  "partial"  but  not  "positive"  does 
not  disqualify.1  Hence,  mere  vague  impression  does  not 
disqualify.2  But  it  is  otherwise  when  evidence  would  be 
required  to  overcome  the  prepossession.3 

§  1585.    So  in  California.    In  California,  having 

formed  and  expressed  an  opinion  from  report  does  not 
disqualify  a  person  to  sit  as  a  juror  if  he  declares  he 
can  sit  on  the  jury  without  bias,  that  evidence  can  change 
his  opinion,  and  that  he  will  be  governed  by  the  evi- 
dence.1 It  was  formerly  otherwise  when  the  opinion  was 
unqualified,2  but  now  by  statute  such  an  opinion  does  not 
exclude  if  the  juror  believes  he  can  decide  according  to 
the  evidence.3  The  challenge  must  specify  the  particular 
cause.4  It  is  not  material  that  the  juror  did  not  state 
whether  his  opinion  was  for  or  against  the  prisoner.  The 
courts  will  not  permit  the  juror  to  be  questioned  on  that 
point.5 

§  1586.   So  in  Louisiana.     In  Louisiana,  opinion 

based  on  common  rumor,  such  opinion  being  without  any 
prejudice  or  bias  against  the  accused,  does  not  disqual- 
ify.1 If  the  juror  believes  he  could  render  an  impartial 

i  Holt  v.  People,  13  Mich.  224;  People  v.  Brotherton,  43  Cal.  530; 

Burden  v.  People,  26  Mich.  162.  People   v.    Johnston,    46   Cal.    80; 

2  Holt  v.  People,  13  Mich.  224;  People  v.  Brown,  48  Cal.  253. 
Stewart  v.  People,  23  Mich.  63,  9  3  People  v.  Macauley,  1  Cal.  379; 
Am.  Rep.  78;  Cargan  v.  People,  39  People  v.  Cochran,  61  Cal.  548. 
Mich.   540;    People  v.   Barker,   60  4  People  v.  Walsh,  43  Cal.  447. 
Mich.  277,  1  Am.  St.  Rep.  501,  27  5  People  v.  Williams,  6  Cal.  206. 
N.  W.  539;   People  v.  Shufelt,  61  l  State    v.    Ward,    14    La.   Ann. 
Mich.  237,  28  N.  W.  79.  673;  State  v.  Caulfield,  23  La.  Ann. 

3  Stephens  v.  People,  38  Mich.  148 ;  State  v.  Birdwell,  36  La.  AnD_ 
156;  see  Ulrich  v.  People,  39  Mich.  857;  State  v.  Melton,  37  La.  Ann. 
245;  Stephens  v.  People,  38  Mich.  77;  State  v.  Ford,  37  La.  Ann.  444; 
739.  State  v.  Boyd,  38  La.  Ann.  374. 

1  People  v.  Murphy,  45  Cal.  137;  Opinion  based  on  conversation 
People  v.  Johnston,  46  Cal.  78;  not  a  ground  for  challenge  where 
People  v.  Mahony,  48  Cal.  180.  the  prospective  juror  states  that 

2  People  v.  Edwards,  41  Cal.  640;  he  can  try  the  case  and  render 
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verdict,  he  is  not  on  this  ground  open  to  challenge.2  But 
a  fixed  opinion  disqualifies,3  and  so  of  ascertained  preju- 
dice.4 


§  1587. 


So  in  Kansas,  Florida,  Texas,  and  Colo- 


rado. In  Kansas  a  mere  hypothetical  opinion  or  floating 
impression  does  not  exclude,1  nor  an  impression  received 
from  newspaper  reports,2  though  it  is  otherwise  as  to 
a  settled  belief.3  In  Florida  the  same  rule  obtains  in  all 
cases  where  the  juror  states  he  can  give  a  fair  verdict;4 
and  in  Texas,5  and  in  Colorado.6 

ii.  General  Propositions  as  to  Prejudice. 

§  1588.  Opinion  mpst  go  to  whole  case.  The  opinion, 
to  disqualify,  must  go  to  the  whole  case.  If  it  touches 
merely  insulated  portions,  it  may  not  be  ground  for 
challenge.1  Thus,  a  juror  will  not  be  set  aside  because  he 


his  verdict  according  to  the  law 
and  evidence. — State  v.  Melton,  37 
La.  Ann.  77;  State  v.  Boyd,  38  La. 
Ann.  374. 

2  State  v.  Hugel,  27  La.  Ann. 
375;  State  v.  Coleman,  27  La.  Ann. 
691;  State  v.  Guidry,  28  La.  Ann. 
630;  State  v.  Dugay,  35  La.  Ann. 
327;  State  v.  Covington,  45  La. 
Ann.  979,  13  So.  266;  State  v. 
Vogel,  49  La.  Ann.  1057,  22  So. 
308;  State  v.  Williams,  49  La.  Ann. 
1148,  22  So.  750. 

Fear  in  mind  of  prospective 
juror,  and  a  feeling  that  he  could 
not  be  competent,  disqualifies,  al- 
though expressing  an  opinion  that 
he  could  decide  the  cause  accord- 
ing to  the  evidence. — State  v.  Ram- 
sey, 50  La.  Ann.  139,  24  So.  302. 

3  State  v.  Ricks,  32  La.  Ann. 
1098 ;  State  v.  Jackson,  37  La.  Ann. 
768. 

4  State  v.  Johnson,  33  La.  Ann. 
889;   State  v.  Barnes,  34  La.  Ann. 


395;    State   v.   De  Ranee,    34   La. 
Ann.  186,  44  Am.  Rep.  426;   State 
v.  Diskins,  35  La.  Ann.  46;  State  v. 
Revells,  35  La.  Ann.  302. 
i  Roy  v.  State,  2  Kan.  405. 

2  State  v.  Medlicott,  9  Kan.  257; 
State  v.  Crawford,  11  Kan.  32. 

3  State  v.  Brown,  15  Kan.  400 
see  State  v.  Bancroft,  22  Kan.  170 
State  v.  Spaulding,  24  Kan.  1 
State  v.  Paterson,  28  Kan.  204 
State  v.  Miller,  29  Kan.  43. 

4  O'Connor  v.  State,  9  Fla.  215; 
Montague  v.  State,  17  Fla.  662; 
Metzger  v.  State,  18  Fla.  481. 

5  Grissom  v.  State,  4  Tex.  App. 
374;  Rothschild  v.  State,  4  Tex. 
App.  519;  Post  v.  State,  10  Tex. 
App.  579;  Thompson  v.  State,  19 
Tex.  App.  594. 

6  Jones  v.  People,  6  Colo.  452,  45 
Am.  Rep.  526;  May  v.  People,  8 
Colo.  210,  6  Pac.  816. 

i  State  v.  Thompson,  9  Iowa  188 ; 
State  v.  Ostrander,  18  Iowa  434; 
Holt  v.  People,  13  Mich.  224. 
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believes  that  there  was  an  offense  committed  ;2  because  he 
believes  that  if  certain  facts  be  true  the  defendant  is 
guilty  ;3  because  he  has  drawn  an  inference  from  a  single 
inculpatory  fact  ;4  or  because  he  even  holds  that  the  fact 
of  homicide,  though  not  its  malice,  is  to  be  traced  to 
defendant,  the  issue  being  on  malice.5  But  a  fixed  opin- 
ion of  a  principal's  guilt  may  disqualify  on  trial  of  the 
accessary.6 

§  1589.  JUKOR  MUST  ANSWEE  QUESTIONS,  BUT  NOT  TO  IN- 
CULPATE himself.  The  prevailing  opinion,  in  this  coun- 
try, is  that  a  juror  must  answer,  under  oath,  any  question 
asked  him  with  regard  to  his  competency  as  a  juror,  pro- 
viding such  question  does  not  tend  to  degrade  him,  or 
make  him  infamous.1  Hence,  he  will  not  be  excused  from 


Issues  in  prior  case  disqualify- 
ing juror  in  later  case. — People  v. 
Mol,  137  Mich.  692,  4  Ann.  Cas. 
960,  68  L.  R.  A.  871,  100  N.  W. 
913. 

2  State  v.  Ostrander,  18  Iowa 
434;  Holt  v.  People,  13  Mich.  224; 
Stewart  v.  People,  23  Mich.  63,  9 
Am.  Rep.  78. 

Opinion  of  juror  as  to  presence 
of  poison  upon  body  of  deceased 
with  opinion  as  to  guilt  of  ac- 
cused, does  not  disqualify. — People 
v.  Folglesong,  116  Mich.  556,  74 
N.  W.  730. 

3  Lee  v.  State,  45  Miss.  114. 

4  Lloyd  v.  State,  45  Ga.  57. 

5  Wright  v.  State,  18  Ga.  383; 
State  v.  Thompson,  9  Iowa  188; 
State  v.  Ostrander,  18  Iowa  434; 
Lowenberg  v.  People,  27  N.  Y.  336, 
26  How.  Pr.  202;  Lowenberg  v. 
People,  5  Park.  Cr.  Rep.  (N.  Y.) 
414;  affirmed  27  N.  Y.  336;  Conat- 
ser  v.  State,  80  Tenn.  (12  Lea) 
436. 

e  Arnold  v.  State,  9  Tex.  App. 
435. 


This  is  required  by  statute. — 
Stagner  v.  State,  9  Tex.  App.  440; 
Lewis  v.  State,  15  Tex.  App.  647. 

i  Infra,  §§1610,  1618;  7  Dane's 
Abridgment  334;  Edward's  Jury- 
man's Guide  85.  DEL. — State  v. 
Bonwell,  2  Harr.  529.  GA.— -Epps 
v.  State,  19  Ga.  102.  MASS.— Com. 
v.  Knapp,  26  Mass.  (9  Pick.)  496, 
20  Am.  Dec.  491.  MO.— State  v. 
Mann,  83  Mo.  589.  N.  J.— State  v. 
Zellers,  7  N.  J.  L.  (2  Halst.)  220 
N.  Y. — People  v.  Bodine,  1  Den. 
281.  N.  O— State  v.  Benton,  13 
N.  C.  (2  Dev.  &  B.  L.)  196.  PA.— 
Howser  v.  Com.,  51  Pa.  St.  333; 
Staup  v.  Com.,  74  Pa.  St.  458.  S.  C. 
—State  v.  Crank,  2  Bail.  L.  66,  23 
Am.  Dec.  117;  State  v.  Baldwin,  3 
Brev.  L.  309.  TENN. — Fletcher  v. 
State,  25  Tenn.  (6  Humph.)  249. 
VA. — Lithgow  v.  Com.,  4  Va.  (2  Va. 
Cas.)  297;  Heath  v.  Com.,  40  Va. 
(1  Rob.)   735. 

Contra:  State  v.  Spencer,  21 
N.  J.  L.  (1  Zab.)  196. 

As   doubting. — See  Dllworth   v. 
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stating  whether  he  has  any  prejudice  against  a  religious 
sect,  on  the  ground  that  the  answer  would  tend  to  dis- 
grace him.2  But  questions  that  would  disgrace  or  crimi- 
nate him  he  will  not  be  compelled  to  answer.3 

§  1590.   Must  first  be  sworn  on  voir  dire.     He 

must,  of  course,  be  sworn  on  his  voir  dire  before  he  can 
be  interrogated.1  And  this  is  the  usual  practice.2  But 
the  question  may  be  determined,  without  examining  him, 
on  extrinsic  proof.8 

§  1591.  Court  may  ask  questions  not  statutory.  As  it 
is  the  duty  of  the  court  to  empanel,  for  the  trial  of  each 
lease,  a  competent  and  impartial  jury,  the  courts  may  pro- 
pound to  the  jurors  returned  other  interrogatories  than 
those  which  they  are  required  to  put  by  statute.1 

§  1592.  Only  party  prejudiced  may  challenge.  A 
challenge  of  a  juror,  because  of  his  having  formed  and 
expressed  an  opinion  on  the  question  to  be  tried,  can  be 
made,  at  common  law,  only  by  that  party  against  whom 
it  was  so  formed  and  expressed.  In  such  case  the  other 
party  can  not  interpose.1 

Com.,  53  Va.   (12  Gratt.)   689,  65  (5  How.)   730;   Com.  v.  Jones,  28 

Am.  Dec  264.  Va.  (1  Leigh)  598. 

In   England  the  practice  is  not  See,  also,  infra,  §1618. 

accepted. — R.  v.  Edmonds,  4  Barn.  Right  extends  to  cross-examina- 

&  Aid.  471,  6  Eng.  C.  L.  564.  tlon— Infra,  §  1618. 

As   to   what  questions   may   be  2  Staup  v.  Com.,  74  Pa.  St.  458; 

asked  on  voir  dire. — State  v.  Mo-  O'Mara  v.  Com.,  75  Pa.  St.  424. 

doil,  12  Fla.  151.     See,  also,  notes  3  State  v.  Hoyt,  47  Conn.  518,  36 

26  Am.  St.  Rep.  85,  62  Am.  St.  Rep.  Am.  Rep.  89. 

340.  i  Infra,  §§  1619,  1620,  note;  Com. 

See,  also,  post,  §  1593,  footnote  2.  v.  Gee,  60  Mass.   (6  Cush.)    177; 

2  People  v.  Christie,  2  Abb.  Pr.  Stephens  v.  Com.,  38  Mich.  739; 
(N.  Y.)  256,  2  Park.  Cr.  Rep.  Pierce  v.  State,  3  N.  H.  536;  Mon- 
(N.  Y.)  579.  tague  v.  Com.,  51  Va.  (10  Gratt.) 

3  Ibid.;     Hudson     v.     State,     1  767. 

Blackf.    (Ind.)    317;    Burt  v.   Pan-  As  to   manner  of  putting  ques- 

jand,  99  U.  S.  180,  25  L.  Ed.  451.  tions,  see  §§  1608,  1619,  1620. 

i  State   v.   Flower,    1   Miss.    (1  i  State  v.  Benton,  13  N.  C.    (2 

Walk.)  518;  King  V.  State,  6  Miss.  Dev.  &  B.  L.)  196. 
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§  1593.     JuKOB  MAY  BE  EXAMINED  AS  TO  DETAILS.      If  the 

juror  answers  that  he  has  not  formed  or  expressed  an 
opinion  on  the  merits,  that  he  can  justly  weigh  the  testi- 
mony and  render  an  impartial  verdict,  the  examination  is 
not  closed,  but  either  party1  may  proceed  to  ask  him  such 
questions  as  may  further  test  his  competency,  and  in  case 
of  sufficient  reason  appearing  on  the  voir  dire  to  form 
cause  for  challenge,  he  may  be  challenged  for  favor,  and, 
as  will  be  seen  more  fully  hereafter,2  at  common  law  the 


i  State  v.  Brown,  35  La.  Ann. 
340;  Howser  v.  Com.,  50  Pa.  St. 
333;  Hardin  v.  State,  4  Tex.  App. 
355;  Ray  v.  State,  4  Tex.  App.  450. 

2  People  v.  Bodine,  1  Den. 
(N.  Y.)  281;  Heath  v.  Com.,  40  Va. 
(1  Rob.)   735. 

See,  infra,  §§  1606,  1620,  1622. 

Questions  which  have  been  al- 
lowed by  the  courts. — The  follow- 
ing questions,  in  the  several  cases 
in  which  they  occur,  were  adopted 
as  determining  the  competency  of 
the  juror:  — 

"Have  you  formed  and  expressed 
an  opinion  about  the  guilt  of  Colo- 
nel Burr?" — Marshall,  C.  J.,  Burr's 
Trial,  1  Burr's  Trial  367. 

"Have  you  formed  and  delivered 
an  opinion  on  the  subject-matter 
of  this  indictment?" — Chase,  J.,  in 
United  States  v.  Callender,  Cal- 
ender's Trial,  Pamphlet  19-21. 

"Have  you  heard  anything  of 
this  case,  so  as  to  make  up  your 
mind?"  "Do  you  feel  any  bias  or 
prejudice  for  or  against  the  pris- 
oner at  the  bar?"— Parker,  J.,  Self- 
ridge's  Trial,  Pamphlet,  p.  9. 

"Have  you  formed  and  expressed 
an  opinion  of  the  guilt  or  inno- 
cence of  the  prisoner?" — Marshall, 
C.  J.,  in  United  States  v.  Hare,  etc., 

Crim.  Proc— 128 


U.  S.  Circuit  Court  for  Baltimore, 
May  T.  1818,  Pamphlet. 

"Have  you  formed  and  expressed 
an  opinion  as  to  the  general  guilt 
or  innocence  of  all  concerned  in 
the  commission  of  the  offense?" 
(namely,  the  burning  of  the  con- 
vent in  Charlestown,  Mass.) — Su. 
preme  Court  of  Mass.,  on  trial  of 
the  Charlestown  rioters,  Com.  v. 
Buzzell,  33  Mass.  (16  Pick.)  153. 

"Have  you  made  up  your  minds 
as  to  which  of  the  two  parties  was 
in  the  wrong  in  the  Kensington 
riots?" — Rogers,  J.,  Supreme  Court 
of  Pennsylvania,  April  29,  1845,  in 
Com.  v.  Sherry,  one  of  the  Ken- 
sington rioters,  MSS. 

1.  "Have  you,  at  any  time, 
formed  or  expressed  an  opinion, 
or  even  entertained  an  impression, 
which  may  influence  your  conduct 
as  a  juror?" 

2.  "Have  you  any  bias  or  preju- 
dice on  your  mind  for  or  against 
the  prisoner?" — Ogden,  J.,  on  a 
homicide  trial;  People  v.  Johnson, 
2  Wheel.  C.  C.  (N.  Y.)  367. 

1.  "H  a  v  e  you  expressed  or 
formed  any  opinion  relative  to  the 
matter  now  to  be  tried?" 

2.  "Are  you  sensible  of  any 
prejudice  or  bias  therein?" 
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question  of  his  bias  submitted  to  triers.     But  after  the 
court  has  approved  a  juror  the  right  to  question  is  closed.3 

§  1594.  Bias  must  go  to  immediate  issue.  The  bias, 
however,  must  go  to  the  particular  issue ;  and  on  autrefois 
acquit  the  question  is  not  opinion  as  to  guilt,  but  gen- 
eral bias  for  or  against  the  defendant.1  Prejudice  as  to 
a  particular  kind  of  evidence,  however,  on  which  the  case 
depends,  may  exclude.2  An  opinion  that  the  defendant 
killed  the  deceased  does  not  exclude,  when  the  killing  is 
conceded,  and  the  question  is  self-defense,  as  to  which  the 
juror  had  formed  no  opinion.3  That  a  bias  against  crime 
does  not  disqualify  we  have  already  seen.4 

§  1595.  Belationship  and  business  association  a  cause 
for  challenge.  There  are  other  causes  of  challenge, 
which,  though  less  common  in  this  country  than  that 
which  has  been  just  noticed,  have  been  frequently  acted 
on.    Thus,  a  principal  challenge  will  be  allowed  if  the 

3.  "Had  you  formed  an  opinion  Wall.  Jr.  139,  Fed.  Cas.  No.  15299. 
that  the  law  of  the  United  States,  On  the  trial  of  Dorr,  the  follow- 


known  as  the  Fugitive  Slave  Law 
of  1850,  is  unconstitutional — so 
that  you  can  not  convict  a  person 
indicted  under  it  for  that  reason, 
if  the  facts  alleged  in  the  indict- 
ment are  proved  and  the  court 
held  the  statute  to  be  constitu- 
tional?" 

i.  "Do  you  hold  any  opinion 
upon  the  subject  of  the  Fugitive 
Slave  Law,  so  called,  which  would 
induce  you  to  refuse  to  convict  a 
person  indicted  under  it,  if  the 
facts  set  forth  in  the  indictment 
and  constituting  the  offense  are 
proved  against  him,  and  the  court 
direct  you  that  the  law  is  consti- 
tutional?"— Curtis,  J.,  in  United 
States  v.  Morris,  charged  with  at- 
tempting to  rescue  a  fugitive  slave, 
Boston,  1851,  and  approved  by 
Grier,  J.,  and  Kane,  J.,  in  Phila., 
1852;  United  States  v.  Han  way,  2 


ing  questions  asked  by  the  attor- 
ney-general were  rejected  by  the 
court:  — 

"Did  you  vote  for  the  Dorr  con- 
stitution?" 

"Do  you  believe  the  defendant 
to  have  been  governor  of  Rhode 
Island?"— 7  Bost.  Law  Rep.  347. 

See,  also,  supra,  §  1589,  foot- 
note 1. 

A  juror  may  be  asked  whether 
he  belongs  to  an  association  for 
punishing  crime. — State  v.  Mann, 
83  Mo.  581;  infra,  §1604. 

3  Bales  v.  State,  63  Ala.  30. 

1  Supra,  §1558;  Josephine  v. 
State,  39  Miss.  613;  State  v.  Car- 
rick,  16  Nev.  120;  State  v.  Ha- 
worth,  24  Utah  408,  68  Pac.  155. 

2  Infra,  §  1601. 

3  State  v.  Wells,  28  Kan.  321. 

4  Supra,  §  1559. 
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juror  be  within  the  age  of  twenty-one;1  if  a  female;2  if 
he  be  of  blood  or  kindred  to  either  party,3  within  the  pro- 
hibited degrees  ;*  if  he  be  intimately  connected  by  affinity 
with  either  party,5  though  if  the  relationship  be  remote, 
as  where  the  juror's  sister  was  the  wife  of  the  nephew  of 
one  of  the  parties,  the  rule  is  otherwise.6  By  the  old 
English  common  law  it  was  held  a  disqualification  that 
the  juror  was  godfather  to  the  child  of  the  defendant, 
or  the  defendant  to  his  child.7  It  is  cause  for  challenge 
juror  is  in  the  employment  of  one  of  the  parties.8 


1 1  Inst.  157.     See,  infra,  §  1786. 

2  Burn's  Justice,  tit.  Jurors,  viii, 
p.  965. 

In  State  v.  Ketchey,  70  N.  C. 
621,  it  was  ruled  that  because  of 
a  juror's  being  first  cousin  to  the 
prisoner  is  no  good  cause  of  chal- 
lenge by  the  prisoner,  unless  it  be 
shown  that  ill-feeling  or  bad  blood 
exists  between  the  juror  and  the 
prisoner. 

3  1  Inst.  157;  State  v.  Baldwin, 
80  N.  C.  390. 

*  O'Connor  v.  State,  9  Fla.  215; 
Smith  v.  State,  61  Miss.  754;  State 
v.  Perry,  44  N.  C.  (1  Busb.  L.)  330; 
Parrish  v.  State,  80  Tenn.  (12  Lea) 
655;  Jacques  v.  Com.,  51  Va.  (10 
Gratt.)   690. 

Under  the  Missouri  statute  a 
juror  who  said  that  his  father  was 
second  cousin  to  the  defendant's 
mother  was  excluded. — State  v. 
Walton,  74  Mo.  270.  See  Wirebach 
v.  Bank,  97  Pa.  St.  543,  39  Am. 
Rep.  821;  Todd  v.  Gray,  16  S.  C. 
635. 

See,  infra,  §  1786. 

5  Bank  v.  Hart,  3  Day  (Conn.) 
491,  3  Am.  Dec.  274;  Hinchman  v. 
Clark,  1  N.  C.  (Coxe)  446;  Steven- 
son v.  Stiles,  3  N.  J.  L.  (2  Pen.) 
543. 

If    the    affinity    is    ruptured    by 


death  of  the  intermediate  link 
(e.  g.,  where  the  prisoner's  wife, 
who  was  cousin  to  the  juror,  is 
dead  without  issue),  then  the  rule 
does  not  apply. — State  v.  Shaw,  25 
N.  C.  (3  Ired.  L.)  532.  See,  infra, 
§  1786. 

•  6  Rank  v.  Shewey,  4  Watts  (Pa.) 
218. 

Discovered  that  the  prisoner  has 
a  relation  on  the  jury,  made  dur- 
ing the  trial  of  a  case  of  felony, 
this  is  no  ground  for  discharging 
the  jury,  and  the  case  must  pro- 
ceed.— R.  v.  Wardle,  1  Car.  &  M. 
647,  41  Eng.  C.  L.  351.  See,  also, 
Moses  v.  State,  30  Tenn.  (11 
Humph.)  232;  and  see,  infra, 
§§  1785,  1786. 

— The  weight  of  authority,  and 
the  better  doctrine  in  this  coun- 
try, is  to  the  effect  that  where  a 
juror  is  discovered,  after  the  com- 
mencement of  the  trial,  to  be  in- 
competent, he  may  be  discharged, 
and  a  new  jury  impaneled  to  try 
the  cause. — 'See  State  v.  Hansford, 
76  Kan.  678,  14  L.  R.  A.  (N.  S.) 
548,  92  Pac.  551. 

See  note  14  L.  R.  A.  (N.  S.)  548. 

7  1  Inst.  157. 

s  Springer  v.  State,  34  Ga.  379 ; 
Central  R.  Co.  v.  Mitchell,  63  Ga. 
173;  Hubbard  v.  Rutledge,  57  Miss. 
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§  1596.   And  so  of  prior  connection  with  cause. 

It  is  no  ground  of  challenge  that  the  juror  on  a  prior 
case  had  found  a  verdict  against  the  defendant  on  a 
prosecution  for  a  distinct  offense.1  This  has  been  pushed 
so  far  that  in  Massachusetts2  jurors  who  had  just  con- 
victed the  defendant  for  keeping  a  liquor  nuisance  at  one 
date,  were  held  competent  to  sit  on  a  prosecution  against 
him  for  keeping  the  same  kind  of  nuisance  at  a  subse- 
quent date.  But  this  is  a  hard  decision.  The  quality  of 
proof  in  the  two  cases  was  the  same,  the  question  of 
date  being  merely  technical;  and  the  jurors  in  the  first 
case  must  be  viewed  as  having  in  the  most  solemn  way 
formed  and  expressed  an  opinion  on  the  second.  But  it 
is  good  ground  for  challenge  that  the  juror  has  given  a 
prior  verdict  on  the  same  subject-matter,  though  against 
another  defendant;3  that  he  was  one  of  the  grand  jury 
who  found  the  particular  "bill  ;4  that  he  was  counsel,  ser- 
vant of,  or  under  close  obligations  to  either  party  ;5  that 

7;    and   other   cases   cited   infra,  Repr.  1083;  R.  v.  Cook,  13  St.  Tr. 

§  1596.  334. 

1  United  States  v.  Shackelford,  gee  2  Rev.  Stat.  N.  Y.  734,  §  8; 
3   Cr.    178,   Fed.    Cas.   No.   16260;  Rev.  stat.  Mass.,  ch.  137,  §  2. 
Sawdon's  Case,  2  Lewin  C  C  117.  Bej      on  the  „st  Qf  a          rf 

2  Com.  v.  Hill,  86  Mass.  (4  Allen)  ^^  ^^  on  ^  cage  dQes 
591.    See,  supra,  §  1564.  not  dlsquailfy._Rafe  T.  state    20 

3  1  Inst.  157;  Jacobs  v.  State,  9  Qa   g() 
Tex.  App.  278. 

Merely  having  been  sworn  as  a 

juror,  in  a  prior  trial,  however,  on 

.....  „  ,      objection  after  the  juror  has  been 

which  there  was  a  nolle  prosequi  7  J 

,    „  ..  •     j    •        *      accepted.  —  Davis   v.   State,    54 

before  testimony  received,  is  not  v  '    """■D» 

a  disqualification. — Reed  v.  State, 

50  Ga.  556.  In    Florida,  serving  on   a  coro- 

4  ALA.— Birdsong    v.    State,    47  ner>s  inquest,  without  forming  an 
Ala.  68;  Finch  v.  State,  81  Ala.  41,  opinion,  is  said  not  to  disqualify, 

1  So.  565.    IND.— Barlow  v.  State,  when  the  Question  of  the  guilt  of 

2  Blackf.  115;  Rogers  v.  Lamb,  3  tne  defendant  did  not  come  up  — 
Blackf.  155;  Rice  v.  State,  16  Ind.  O'Connor  v.  State,  9  Fla.  215; 
298.  OHIO— Stewart  v.  State,  15  State  v.  Madoil,  12  Fla.  151. 
Ohio  St.  155.  W.  VA—  State  v.  5  1  Inst.  157;  Springer  v.  State, 
McDonald,  9  W.  Va.  456.  ENG  —  34  Ga.  379,  and  cases  cited  supra, 
Roy  v.  Percival,  1  Sid.  243,  82  Eng.  §  1595. 


When  objection  too  late:   And  it 
has  been  ruled  too  late  to  take  the 
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he  was  concerned  in  getting  up  the  prosecution  ;6  though 
it  is  no  cause  of  challenge  that  he  is  brother  of  one  of 
the  counsel  of  the  opposite  party;7  that  he  is  client  of 
the  prisoner,  who  is  a  member  of  the  bar;8  that,  being  a 
clergyman,  he  had  preached  the  funeral  sermon  of  the 
deceased,  the  prosecution  being  for  murder;9  or  that  he 
lodges  as  a  pay  boarder  with  the  defendant.10  But  he  is 
incompetent  if  he  has  been  bona  fide  summoned  as  a  wit- 
ness for  either  of  the  parties;11  if  he  be  bail  for  the 
defendant;12  and  if,  on  an  indictment  for  riot,  he  be  an 
inhabitant  of  the  town  where  the  riot  occurred,  and  had 
taken  an  active  part  in  the  matter  which  led  to  it.13 

§  1597. And  so  of  participation  in  cognate  of- 
fense. In  all  those  cases  in  which  a  prospective  juror  has 
been  indicted  for  an  offense  of  the  same  character  as  that 
charged  against  the  defendant,  the  offenses  being  grouped 
under  the  same  general  law,  he  is  incompetent, — as,  for 
example,  in  cases  of  a  charge  of  liquor  selling.1  Living  in 
polygamy  disqualifies  a  juror  from  sitting  on  a  prose- 

■    6  Dumas  v.  State,  62  Ga.  58.  occasion  would  tend  to  prove  such 

7  Pipher  v.  Lodge,  16  Serg.  &  R.  a  bias  on  his  part." — Ripley,  C.  J., 
(Pa.)   214.  in  State  v.  Stokeley,  16  Minn.  282. 

8  R.  v.  Geach,  9  Oar.  &  P.  499,  38  i0  Cummings  v.  Gann,  52  Pa.  St. 
Bng.  C.  L.  294.  484. 

9  State  v.  Stokeley,  16  Minn.  282.  Mere    business    relationship,   or 
"Searching   questions  were   put      even  social  lntlmaCy(  does  not>  per 

by  the  defendant's  counsel  as  to  se>  disqualify.— Cummings  v.  Gann, 

his  state  of  mind  in  reference  to  52  pa_  gt  484. 

the  case,  and  the  guilt  or  inno-  n  ^  y  j           ?  WaUs 

cence  of  the  defendant;    and  he 

emphatically  declared  himself  en-  '                                   „„.,„„ 

tirely  impartial  in  the  case.    The  12  Brazleton  v.  State,  66  Ala.  96; 

presumption  is  that  he  told  the  Anderson   v.    State,    63    Ga.    675; 

truth      That  he  officiated  at  the  Com-  v-  M'Cormick,  130  Mass.  61, 

,  s    t.„  „„„.,„)t,r  0=  o  /.Torcv  39  Am.  Rep.  423;  People  v.  McCol- 

funeral  in  his  capacity  as  a  clergy-  >•        •         * 

t.  ^      *  t^^t   „„  mn,„  ton  lister,  1  Wheeler's  Cr.  Cas.  (N.  Y.) 
man  had,  of  itself,  no  more  ten- 
dency   to    prove    a    mental    bias  391- 

against  the  defendant,  than  a  per-  "  R.  v.  Swain,  2  M.  &  Rob.  112; 

formance  by  the  undertaker  of  the  see,  infra,  §  1604. 

duties  of  his  calling  on  the  same  i  McGuire  v.  State,  37  Miss.  369. 
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cution  for  polygamy;2  and  so,  under  the  federal  act  of 
March  22, 1882,  does  the  belief  that  polygamy  is  right.3 

§  1598.  And  so  of  pecuniary  interest  in  the  re- 
sult. A  pecuniary  interest  merely  as  a  member  of  the 
town  or  county  to  whose  treasury  a  fine  is  to  be  paid  or 
from  which  expenses  are  to  be  taken  does  not  incapaci- 
tate,1 nor  does  a  mere  speculative  or  inoperative  interest 
in  an  institution  or  corporation  which  claims  to  have  been 
injured  by  the  defendants.2  It  is  otherwise,  however, 
when  the  juror  has  an  individual  claim  to  a  fine  or  for- 
feiture which  a  conviction  would  produce. 

§  1599.  — : —  And  so  of  irreligton,  infamy,  incapacity. 
Where  a  juror  said,  when  on  a  jury  in  another  cause  in 
the  same  term,  -"that  he  was  a  Tom  Paine  man,  and 
would  as  lief  swear  on  a  spelling-book  as  on  a  Bible," 
this  was  held  a  good  ground  for  challenge;1  and  so  is 
a  conviction  of  an  infamous  crime.2  Mental  incapacity 
also  disqualifies.3 

§1600.    And  so  of  conscientious  scruples  as  to 

capital  punishment.  Where  a  juror,  on  being  called  in  a 
capital  case,  declared  "that  he  had  conscientious  scru- 
ples on  the  subject  of  capital  punishment,  and  that  he 
would  not,  because  he  conscientiously  could  not,  consent 
or  agree  to  a  verdict  of  murder  in  the  first  degree,  death 
being  the  punishment,  though  the  evidence  required  such 
a  verdict,"  it  was  held  by  the  Supreme  Court  of  Penn- 
sylvania a  principal  cause  of  challenging  by  the  prose- 

2 Reynolds  v.  United  States,  98  In  Pennsylvania,  this  is  the  uni- 

U.  S.  145,  25  L.  Ed.  244,  affirming  form   practice.— But   see   State  v. 

Reynolds  v.  United  States,  1  Utah  Williams,  30  Me.  484. 

226  2  Supra,  §  1275. 


3  Clawson  v.  United  States,  114 


i  McFadden  v.  Com.,  23  Pa.  St. 
12,  62  Am.  Dec.  308. 


U.  S.  477,  5  Sup.  Ct.  949,  29  L.  Ed.  2  x  Inst   1Bg.  Brown  y   Crashaw> 

179-  2  Bulstr.  154,  2-  Hale  277. 

iDoyal    v.    State,    70    Ga.    134;  3  State  v.  Rountree,  32  La.  Ann. 

Middletown  v.  Ames,  7  Vt.  166.  1144;  infra,  §1605. 
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ention;  Gibson,  C.  J.,  dissenting.1  The  same  opinion  is 
adopted  in  New  York;2  even  though  the  juror  does  not 
belong  to  a  religious  denomination  scrupulous  on  the  sub- 
ject, which  seems  to  have  been  the  qualification  of  the 
revised  statute  ;s  in  Maine  ;4  in  New  Hampshire  ;5  in  Ver- 
mont;6 in  Indiana;7  in  Ohio;8  in  Massachusetts;9  in  Vir- 
ginia ;10  in  West  Virginia  ;X1  in  North  Carolina  ;12  in  Geor- 
gia;13 in  Alabama;14  in  Louisiana;15  in  Mississippi;16  in 
Texas;17  in  California;18  in  Florida;19  in  Nevada;20  in 
Nebraska  ;21  in  Colorado  ;22  and  in  the  United  States  Cir- 
cuit Court  for  the  eastern  district  of  Pennsylvania,  by 


i  Com.  v.  Lesher,  17  Serg.  &  R. 
(Pa.)   155. 

2  People  v.  Damon,  13  Wend. 
(N.  Y.)  351;  Lowenberg  v.  People, 
27  N.  Y.  336,  26  How.  Pr.  202; 
O'Brien  v.  People,  36  N.  Y.  276,  36 
Abb.  Pr.  N.  S.  368,  2  Trans.  App.  5; 
Lowenberg  v.  People,  5  Park.  Cr. 
Rep.  (N.  Y.)  414;  affirmed  27  N.  Y. 
336. 

3  People  v.  Damon,  13  Wend. 
(N.  Y.)  351;  Walter  v.  People,  32 
N.  Y.  147;  People  v.  Wilson,  3 
Park.  Cr.  Rep.  (N.  Y.)  199. 

4  State  v.  Jewell,  33  Me.  583. 

5  State  v.  Howard,  17  N.  H.  171. 

6  State  v.  Ward,  39  Vt.  226. 

7  Jones  v.  State,  2  Blackf.  (Ind.) 
475;  Gross  v.  State,  2  Ind.  329; 
Driskill  v.  State,  7  Ind.  338;  Fah- 
nestock  v.  State,  23  Ind.  231; 
Greenley  v.  State,  60  Ind.  141. 

s  Martin  v.  State,  16  Ohio  364; 
State  v.  Town,  Wright  (Ohio)  75. 

By  the  Ohio  Code  of  Cr.  Proc, 
§  134,  this  is  made  a  statutory 
cause  of  challenge. — W  a  r  r  e  n's 
Ohio  Cr.  Law,  1870,  p.  131. 

9  Rev.  Stat,  ch.  137,  §6;  Gen. 
Stat,  ch.  172,  §  5. 

10  Clore's  Case,  49  Vt.  (8  Gratt.) 
606. 

li  State  v.  Greer,  22  W.  Va.  546. 


12  State  v.  Bowman,  80  N.  C.  432. 

13  Williams  v..  State,  3  Ga.  453. 

14  Stalls  v.  State,  28  Ala.  25; 
Jackson  v.  State,  74  Ala.  26;  Gar- 
rett v.  State,  76  Ala.  21. 

15  State  v.  Nolan,  13  La.  Ann. 
376;  State  v.  Baker,  30  La.  Ann. 
1134;  State  v.  Alphonse,  34  La. 
Ann.  9;  State  v.  Diskin,  34  La. 
Ann.  919,  44  Am.  Rep.  448. 

16  Lewis  v.  State,  17  Miss.  (9 
Smed.  &  M.)  115;  Williams  v. 
State,  32  Miss.  389,  66  Am.  Dec. 
615;  Spain  v.  State,  55  Miss.  19; 
Cooper  v.  State,  55  Miss.  207;  For- 
tenberry  v.  State,  55  Miss.  403; 
Smith  v.  State,  55  Miss.  410. 

i7Burrell  v.  State,  18  Tex.  713; 
Clanton  v.  State,  13  Tex.  App.  139; 
Thompson  v.  State,  19  Tex.  App. 
594;  Kennedy  v.  State,  19  Tex. 
App.  618. 

is  People  v.  Tanner,  2  Cal.  257. 

19  Melzgar  v.  State,  18  Fla.  481. 

20  State  v.  Pritchard,  16  Nev. 
101;  State  v.  Hing,  16  Nev.  307. 

21  Bradshaw  v.  State,  17  Neb. 
147,  22  N.  W.  351;  Hill  v.  State,  42 
Neb.  503,  60  N.  W.  916;  Rhea  v. 
State,  63  Neb.  472,  88  N.  W.  792. 

22  Jones  v.  People,  6  Colo.  452, 
45  Am.  Rep.  526;  Demato  v.  Peo- 
ple, 49  Colo.  149,  111  Pac.  704. 
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Baldwin,  J.2S  Nor  is  the  disqualification  in  such  cases 
removed  by  the  fact  that  the  jurors  have  by  statute  the 
option  of  reducing  the  punishment  to  imprisonment  for 
life.24  But  when,  notwithstanding  objections  to  capital 
punishment,  the  juror  thinks  he  could  do  justice  in  the 
case,  he  may  be  competent.25 

In  Arkansas,  jurors  are  not  rejected  because  they  are 
opposed  to  capital  punishment,  unless  they  go  further, 
and  bring  themselves  under  the  disqualifications  pre- 
scribed by  the  statute.26 

In  Alabama,  the  exclusion  is  extended  to  scruples  as 
to  penitentiary  punishment.27  The  defendant  has  no 
ground  of  complaint  if  a  juror  having  such  conscientious 
scruples  should  not  be  set  aside.28 

In  Indiana,  the  rule  in  text  is  prescribed  by  statute.29 

§  1601.   And  so  of  other  conscientious  scruples. 

Any  other  conscientious  scruples  which  will  prevent  a 
just  verdict  may  be  ground  for  challenge.  Thus,  a  juror 
is  incompetent  who  declares  that  no  amount  of  circum- 
stantial evidence  would  induce  him  to  find  a  verdict  of 
guilty,1  and  so  of  a  juror  called  in  a  polygamy  case,  who 
believes  that  polygamy  is  divinely  prescribed.2  And  on 
the  trial  of  a  nuisance  for  erecting  a  mill-dam,  a  juror 
is  incompetent  who  conscientiously  believes  all  mill-dams 

23  United  States  v.  Wilson,  1  Cal.  398.  ILL.— Gates  v.  People, 
Bald.  78,  Fed.  Cas.  No.  16730.  14  111.  433.    MISS.— Jones  v.  State, 

24  Spain  v.  State,  55  Miss.  191.  57  Miss.  424;  Coleman  v.  State,  59 

25  People  v.  Stewart,  7  Cal.  140;  Miss.  484.  NEV—  State  v.  Pritch- 
Stratton  t.   People,   5   Colo.   276;  ard,  15  Nev.  74. 

Com.    v.    Webster,    59    Mass.    (5  In  Garrett  v.  State,  76  Ala.  18, 

Cush.)  295,  52  Am.  Dec.  711;  Wil-  a  juror  was  held  incompetent  who 

liams  v.  State,  32  Miss.  389,  66  Am.  said  he  would  convict,  but  would 

Dec.  615.  not  hang    on    circumstantial    evi- 

26  Dig.,  §  158,  ch.  2;   Atkins  v.  dence. 

State,  16  Ark.  568.  Mere  prejudice  against  circum- 

27  Stalls  v.  State,  28  Ala.  25.  stantial    evidence    does    not    dls- 

28  Murphy  v.  State,  37  Ala.  25.  qualify.— State  v.   Shields,  33  La. 

29  Greenley  v.  State,  60  Ind.  141.  Ann.  991. 

l  ALA. — Smith  v.  State,  55  Ala.  2  United    States    v.    Miles,    103 

1;    CAL.— People  v.  Ah  Chung,  54      V.  S.  304,  26  L.  Ed.  481. 


§  §  1602,  1603    ' '  FEEEMASONEY, ' '  NOT  EXCLUDE.  2041 

to  be  nuisances,  though  he  swears  that  as  to  such  par- 
ticular mill-dam  he  knows  nothing,  and  has  formed  no 
opinion.3 

It  has  been  also  ruled  that  it  is  a  good  ground  for  chal- 
lenge that  the  juror  held  that  the  offense  for  which  the 
accused  was  to  be  tried  (burning  a  convent)  is  no  crime,4 
and  so  in  Pennsylvania,  as  to  a  juror  who  declared  in  a 
prior  case  that  he  would  acquit  any  one  the  judge  wanted 
him  to  convict.8 

The  prosecuting  officer  may  inquire  of  a  person  pre- 
sented as  a  juror  in  the  trial  of  a  case  of  counterfeiting, 
whether  he  has  taken  an  oath  to  acquit  all  persons  of 
counterfeiting,  but  the  person  may  refuse  to  answer;6 
and  in  a  case  in  which  a  Chinese  is  defendant,  a  juror 
-  may  be  asked  whether  he  has  a  prejudice  against  Chinese 
witnesses.7 

§  1602.  And  so  op  belief  that  statute  is  uncon- 
stitutional. Belief  that  a  statute  is  unconstitutional,  so 
as  to  preclude  assent  to  a  conviction  under  it,  disquali- 

.,  ties  ;x  but  the  converse  is  not  true,  for  a  statute  is  pre- 
sumed to  be  constitutional  until  otherwise  determined  by 

( the  court.2 

§1603.    "Feeemasoney"  does  not  exclude.    In  New 

York  it  has  been  held  to  be  no  cause  of  challenging  a 

juror  that  he  is  a  freemason,  where  one  of  the  parties 

I  to  a  suit  is  a  freemason,  and  the  other  is  not.1    In  the 

3  Crippin  v.  State,  8  Mich.  117.      approved  in  People  v.  Hamilton, ' 

4  Com.  v.  Buzzell,  33  Mass.   (16      62  Cal.  382. 

Pick.)  153.  Prejudice    against    negro    is    to 

5  Com.  v.  McFadden,  23  Pa.  St.  same  effect. — See  Pinder  v.  State, 
12,  62  Am.  Dec.  308.  27  Fla.  370,  26  Am.  St.   Rep.   78, 

6  Com.   v.    Eagan,    70   Mass.    (4  8  So.  837. 

Gray)    18;    Fletcher  v.    State,    25  i  Com.   v.   Austin,   72   Mass.    (7 

Tenn.     (6     Humph.)     249;   supra,  Gray)  51. 

§  1590.  2  Com.  v.  Abbott,  54  Mass.   (13 

7  People  v.  Car  Soy,  57  Cal.  102;  Met.)  120. 

People  v.  Hon  Tin,  57  Cal.  142.  i  People   v.    Horton,    13    Wend. 

Dicta  in  the  Car  Soy  case  dis-      (N.  Y.)  9,  27  Am.  Dec.  167.    See 
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obligation,  it  was  observed,  assumed  by  a  royal  arch 
mason,  and  said  to  be  in  these  words:  "I  promise  and 
swear  that  I  will  aid  and  assist  a  companion  royal  arch 
mason  when  engaged  in  any  difficulty,  and  espouse  his 
cause  so  far  as  to  extricate  him  from  the  same,  if  in  my 
power,  whether  he  be  right  or  wrong,"  there  is  a  dis- 
crepancy in  the  relation  given  of  it  by  masons;  while 
some  say  that  such  is  the  form  of  the  oath,  others  deny  it ; 
but  all  concur  in  stating  that  the  obligation  is  always 
accompanied  with  an  explanation  as  to  its  meaning,  which 
is,  that  if  a  royal  arch  mason  sees  a  brother  mason  en- 
gaged in  a  quarrel  with  another  person,  it  is  his  duty 
to  take  his  brother  mason  by  the  arm  and  extricate  him, 
without  inquiring  into  the  merits  of  the  controversy.  On 
such  an  interpretation,  the  oath  taken  by  a  master  mason, 
or  a  royal  arch  mason,  on  his  admission,  it  was  ruled, 
does  not  disqualify  him  from  serving  as  a  juror  in  an 
action  between  a  mason  and  a  person  not  a  mason.2  The 
same  is  true  as  to  Odd  Fellows,3  and  other  similar  fra- 
ternal or  social  organizations,4  or  societies  formed  for 
the  suppression  of  crime,5  but  is  otherwise  as  to  secret 
societies  prejudiced  against  foreigners.6 

Burdin    v.   Grand   Lodge    of   Ala-  Musick    v.     People,    40    111,     268. 

bama,  37  Ala.  478.  IOWA — State   v.   Wilson,    8    Iowa 

2  People  v.  Horton,  13  Wend.  407-  MASS.— Com.  v.  Livermore, 
(N   Y)  9,  27  Am.  Dec.  167.  70    Mass-    <4    Gray>    18=    Com-    v- 

,    ,„„„.,.  „,,       O'Neil,    72    Mass.    (6    Gray)    343; 

3  Reed  v.  Peacock,  123  Mich.  244,      Com    y    Thrasner>   77   Mass     (u 

81  Am.  St.  Rep.  194,  49   L.   R.   A.  Gray)   55      R    ^^  y    ^ 

423,  82  N.  W.  53.  15  R   :    ^  2  Am_  gt    Rep    83g>  ^ 

4  As  church  members.— See  Bar-  Atl  1059  TEX.— Heacock  v.  State, 
ton  v.  Erickson,  14  Neb.  164;  13  Tex_  App  97  FED.— United 
United  States  v.  Miles,  2  Utah  19  states  v.  Noelke,  17  Blatchf.  554, 
(on  trial  of  a  Mormon  for  polyg-  x  Fed  426;  United  States  v.  Han- 
amy).  way,  2  Wall.  Jr.  139,  Fed.  Cas.  No. 

5  COLO.  —  Boyle    v.    People,    4  15299. 

Colo.  176,  34  Am.  Rep.  76.    GA. —         But    see    discussion    and    cases 

Williams  v.  State,  3  Ga.  453;  Par-      cited  infra,  §1614. 

ker  v.  State,  34  Ga.  262.    ILL.—         6  People  v.  Reyes,  5  Cal.  347. 
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§  1604.  Membership  of  specific  ' '  vigilance  ' '  associa- 
tion, OR  PROSCRIPTIVE  ORGANIZATION,  MAY  DISQUALIFY,  BUT 
NOT    OF    GENERAL   ASSOCIATIONS    TO   PUT   DOWN    CRIME.       The 

members  of  any  association  of  men,  combining  for  the 
purpose  of  enforcing  or  withstanding  the  execution  of  a 
particular  law,  and  binding  themselves  to  contribute 
money  for  that  purpose,  are  incompetent  to  sit  as  jurors 
on  the  trial  of  an  indictment  for  violating  that  law,1  and 
it  has  been  held  error  in  Illinois  to  refuse,  on  a  prosecu- 
tion for  selling  spirituous  liquor,  to  permit  the  following 
questions  to  be  put:  "Are  you  a  member  of  a  temper- 
ance society!"  "Are  you  connected  with  any  society  or 
league  organized  for  the  purpose  of  prosecuting  a  cer- 
tain class  of  people  under  what  is  called  the  new  tem- 
perance law  of  the  state,  or  have  you  ever  contributed 
any  funds  for  such  a  purpose?"2  It  has  also  been  held 
error  to  refuse  to  permit  a  juror  to  be  asked  whether 
he  belonged  to  any  secret  society  binding  its  members 
by  oath  not  to  give  a  fair  trial  to  foreigners.3  But  mem- 
bers of  an  association  to  prosecute  offenses  against  cer- 
tain laws,  who  have  each,  by  subscribing  a  certain  sum 
to  the  funds  of  the  association,  rendered  themselves  liable 
to  pay,  to  the  extent  of  their  subscriptions,  their  propor- 
tion of  expenses  incurred  in  such  prosecutions,  are  not 
incompetent  to  sit  as  jurors  on  the  trial  of  such  a  prose- 
cution, commenced  by  the  agent  of  the  association,  and 
carried  on  at  its  expense,  if  it  appear  that  they  paid 
their  subscriptions  before  the  prosecution  was  com- 
menced.4 And  it  has  been  held  that  a  juror  is  not  ren- 
dered incompetent  by  the  fact  that  he  belongs  to  an 

1  Com.  v.  Eagan,  70  Mass.  (4  exercise  his  right  of  peremptory 
Gray)  18.    See,  supra,  §  1559.  challenge. 

2  Lavin  v.  People,  69  111.  303.  8  People  v.  Reyes,  5  Cal.  347. 
Rulings  may  be  harmonized  with  *  Williams  v.   State,  3  Ga.  453; 

the    following   by    the    distinction  Com.  v.  O'Neil,  72  Mass.  (6  Gray) 

suggested    by    the    Illinois    court,  343;    Com.  v.  Thrasher,  77   Mass. 

that  such  questions  are  proper  at  (11  Gray)  55 ;  Heacock  v.  State,  13 

least  to  enable  the  defendant  to  Tex.  App.  97. 
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association  for  prosecution  of  crimes  of  the  same  class  as 
that  under  trial.5 

Connection  "with  the  police  is  by  itself  no  disqualifica- 
tion.6 

To  a  grand  juror  it  is  no  cause  for  challenge  that  he  be- 
longs to  an  association  for  the  prosecution  of  crime.7 

A  bias  or  prejudice  against  crime  generally,  or  against 
the  crime  on  trial,  is  no  disqualification.8 

iii.  Alienage,  Non-Residence  or  Ignorance  of  Language. 

§  1605.  Alienage,  non-residence,  ignorance  of  the 
language,  and  drunkenness.  In  those  jurisdictions  where 
alienage  or  non-residence  is  a  disqualification,  the  ob- 
jection is  good  if  made  by  way  of  challenge.  After  ver- 
dict it  may  be  too  late  to  state  such  objection  when  the 
disqualification  is  one  which  due  diligence  would  have 
discovered,  and  which  is  not  moral  but  technical.1  Ig- 
norance of  the  English  language  is  a  ground  for  challenge 
when  the  jury  can  be  made  up  of  persons  familiar  with 
the  language.2 

5  Boyle  v.  People,  4  Colo.  176,  Nolan,  13  La.  Ann.  276.  MISS.— 
34  Am.  Rep.  76;  State  v.  Wilson,  8  Seal  v.  State,  21  Miss.  (13  Smed. 
Iowa  407.  &  M.)  286.    TEX.— Yanez  v.  State, 

6  People  v.  Reynolds,  16  Cal.  128.      6  Tex.  App.  429,  32  Am.  Rep.  591. 
7Musick  v.  People,  40  111.  268.      W.    VA— Sweeney    v.    Baker,    13 

See  R.  v.  Swain,  2  Mann.  &  Ry.  W.  Va.  156.    WIS.— Schumaker  v. 

112.  State,   5   Wis.    324.     ENG.—  R.   v. 

8  Williams  v.  State,  3  Ga.  453;  Sutton,  8  Barn.  &  C.  417,  15  Eng. 

State  v.  Burnes,  85  Mo.  47;  supra,  C.  L.  208;  R.  v.  Despard,  2  Man. 

§  1559.  &  Ry.  406,  17  Eng.  C.  L.  716. 

As  to  conscientious  objections  to  2  ALA. — State  v.  Marshall,  8  Ala. 

polygamy,    see    United    States    v.  302.     MINN. — State   v.    Ring,    29 

Reynolds,    1    Utah    226;     United  Minn.   78,   11   N.   W.    233.     PA.— 

States  v.  Reynolds,  98  U.  S.  145,  Fisher  v.  Phila.,   4  Brewst.   375; 

25  L.  Ed.  244.  Com.  v.  Jones,  12  Phila.  550.   TEX. 

i  See,    infra,     §  1786.      KAN.  —  — Lyles  v.  State,  41  Tex.  172,  19 

State  v.  Hinkle,  27  Kan.  308.   KY.  Am.  Rep.  38;  Dunn  v.  State,  7  Tex. 

— Presbury    v.    Com.,    39    Ky.    (9  App.  600;  Wright  v.  State,  12  Tex. 

Dana)  203;  Raganthall  v.  Com.,  77  App.  163;  Garcia  v.  State,  12  Tex. 

Ky.  (14  Bush)  457.    LA.— State  v.  App.   335.     WIS.— Sutton   v.   Fox, 
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Drunkenness,  also,  may  be  ground  for  challenge.3 

c.  Challenges  to  Polls  for  Favor. 

§  1606.  Challenges  for  favor  aee  those  involving  dis- 
puted questions  of  fact.  Challenges  to  the  polls  for  favor 
take  place  when,  though  the  juror  is  not  so  evidently  par- 
tial as  to  amount  to  a  principal  challenge,  there  are  rea- 
sonable grounds  to  suspect  that  he  will  act  under  some 
undue  influence  or  prejudice,  and  when  these  grounds 
involve  disputed  questions  of  fact,  such  challenges,  ac- 
cording to  the  old  practice,  being  submitted  to  triers 
on  the  questions  of  disputed  fact.1  The  distinction,  how- 


55  Wis.  531,  42  Am.  Rep.  744,  13 
N.  W.  477;  Bonneville  v.  State,  53 
Wis.  680,  11  N.  W.  427. 

Court  may  take  notice  of  such 
disqualification. — See,  infra,  §  1619. 

In  Trinidad  v.  Simpson,  5  Colo. 
65,  we  have  the  following  from  El- 
bert, J.:  "We  are  not  unmindful 
that  there  are  many  serious  ob- 
jections to  the  interposition  of 
interpreters  in  .judicial  proceed- 
ings, and  while  we  hold  it  within 
the  power  of  the  court  to  appoint 
an  interpreter  under  the  circum- 
stances of  this  case,  it  was  also 
within  its  discretion  to  exclude 
the  jurors  named  from  the  cause 
assigned." — Citing  State  v.  Mar- 
shall, 8  Ala.  302;  People  v.  Arceo, 
32  Cal.  49;  Atlas  M.  Co.  v.  John- 
son, 23  Mich.  37. 

"Such  persons  are  not  disquali- 
fied, but  whenever  it  is  practicable 
to  secure  a  full  panel  of  English- 
speaking  jurors,  a  wise  discretion 
would  excuse  from  jury  duty  per- 
sons ignorant  of  that  language." 
The  cases  of  Fisher  v.  Philadelphia, 
4  Brewst.  (Pa.)  375,  and  Lyles  v. 
State,   41   Tex.   172,   19   Am.   Rep. 


38,  are  cited  against  the  conclu- 
sion arrived  at  in  this  opinion. 

"The  first  authority  we  have 
been  unable  to  obtain.  With  the 
reasoning  of  the  last  we  are  not 
satisfied.  If  our  conclusion  as  to 
the  power  of  the  court  to  appoint 
an  interpreter  be  correct,  the 
foundation  upon  which  the  conclu- 
sions in  that  case  appear  to  rest 
disappears." 

This  can  only  hold  good,  how- 
ever, in  cases  where  the  panel  can 
in  no  other  way  be  constituted; 
and  even  in  such  cases  it  is  hard 
to  see  how  the  deliberations  can 
be  conducted  of  a  jury  who  have 
no  common  language.  To  put  an 
interpreter  in  with  them  would  be 
to  make  the  interpreter  the  ar- 
biter. 

3  Supra,  §1599;  infra,  §1781; 
Guice  v.  State,  60  Miss.  714. 

Court  may  in  such  cases  excuse. 
—See,  infra,  §  1619. 

i  Infra,  §  1622;  supra,  §  1556;  Co. 
Lit.  157b;  Bac.  Abr.  Juries,  E.  5; 
Williams',  J.,  Juries,  v;  Dick.  Sess. 
188.  See,  also,  People  v.  Bodine, 
1  Den.  (N.  Y.)  9,  35,  281;  Freeman 
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ever,  between  challenges  for  favor  and  those  for  prin- 
cipal cause  is  in  many  jurisdictions  disregarded.  Thus, 
in  the  federal  courts,  it  is  settled  law  that  when  a  chal- 
lenge for  favor  would  be  sustained,  a  court  of  error  will 
not  reverse  because  the  challenge  was  in  form  for  cause.2 
Consequently,  what  has  been  already  said  under  the  head 
of  challenges  for  principal  cause  is  to  be  examined  as 
connected  with  challenges  for  favor.3 

The  fact,  however,  that  in  some  jurisdictions  all  chal- 
lenges are  decided  by  the  court,  without  the  interven- 
tion of  triers,  does  not  do  away  with  the  distinction  be- 
tween the  two  classes.4  The  question,  in  challenges  for 
favor,  is,  whether  the  juryman  is  altogether  indifferent 
as  he  stands  unsworn,5  because  he  may  be,  even  uncon- 
sciously to  himself,  swayed  to  one  side,  and  indulge  his 
own  feelings  when  he  considers  himself  influenced  en- 
tirely by  the  weight  of  evidence;6  or  may  be  under  such 
influences,  indirect  or  direct,  as  to  create  in  him  a  bias  to 
one  or  the  other  side.7 

v.    People,    4    Den.    (N.    Y.)    39;      fall  under  the  present  head,  though 

State  v.  Benton,  19  N.  C.  (2  Dev.      they  have  necessarily  been  consid- 

&  B.  L.)  212;  Schoeffler  v.  State,  3      ered,    from    circumstances    con- 

Wis.  823.  nected  with  our  distinctive  Ameri- 

2  Reynolds  v.  United  States,  98      can   Practice,    under   the    title    of 

TJ.  S.  145   25  L.  Ed.  244.  Principal  Challenges.     The  reason 

of  this  confusion  of  nomenclature 

is  to  be  traced  to  the  circumstance 

that  the  question  of  preconceived 
Greenfield  v.  People,  6  Abb.  N.  C.      opinion  Qr  prejudice  on  the  juror,s 

(N.  Y.)  1,  reversing  1  Hun  212.  part_  as  ft  mere  matter  Qf  opinion_ 

5  People  v.  Horton,  13  Wend.  .g  examined  ,nto  ,n  England  as  a 
(N.   x.)  a.  conclusion    of   law,    to   be    drawn 

6  Ibid.  from  certain  conditions  (e.  g.,  that 

7  See,  fully,  supra,  §1556;  and  the  juror  and  the  defendant  are 
see  Co.  Lit.  157;  Bac.  Abr.  Juries,  intimate  friends),  while  with  us  it 
E.  5;  Burn's,  J.,  Juries,  iv  1;  Wil-  is  treated  as  an  independent  ob- 
liams',  J.,  Juries,  v;  State  v.  Mann,  jective  fact,  capable  of  determina- 
83  Mo.  589.  tion  by  a  personal  examination  of 

Challenges  for  "bias,"  properly  the  juror  under  oath. — See,  supra, 
speaking,  in  the  English  practice,      §  1556. 


3  See,  supra,  §  1556. 

4  State  v.  Howard,  17  N.  H.  171; 
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§  1607.  Challenges  can  not  moot  questions  of  mere 
personal  privilege  to  juror.  As  will  hereafter  be  more 
fully  seen,1  persons  to  be  affected  by  the  finding  of  jurors 
may  object  to  their  fitness,  but  have  nothing  to  do  with 
the  question  whether  the  juror  is  privileged  from  acting 
as  such.  Whether  a  person  is  privileged  on  account  of  his 
age  comes  under  the  latter  class  of  questions.2 

The  court  may  excuse  a  juror  on  ground  of  exemption 
without  the  prisoner's  consent.3 

m.    MODE  AND  TIME  OP  TAKING  CHALLENGES. 

§  1608.  Challenge  must  be  prior  to  oath.  The  order 
in  which  challenges  are  to  be  made  is,  as  we  have  seen, 
a  matter  of  local  practice,  sometimes  settled  by  statute.1 
The  challenge,  either  by  the  prosecution  or  the  defense, 
must  be  before  the  oath  is  commenced,  down  to  which 
period  the  right  exists  ;2  and  the  usual  course  is  to  make 
the  challenges  separately,  as  the  jurors  are  called  and 

1  Infra,  §  1627.  30  La.  Ann.  90.     MINN.— State  v. 

2  Breeding  v.  State,  11  Tex.  257,  Armingron,  25  Minn.  29.  NEV.— 
and  cases  cited  infra,  §  1627.  State  v.  Larkin,  11  Nev.  314.   N.  C. 

3  Spigener  v.  State,  62  Ala.  383-,  —State  v.  Patrick,  56  N.  C.  (3 
Jesse  v.  State,  20  Ga.  156.  Jones  L.)  443;   State  v.  Vestal,  82 

1  Supra,  §  1547.  See  Spigener  v.  N.  C.  563 ;  State  v.  Varn,  82  N.  C. 
State,  62  Ala.  383;  State  v.  Steeley,  631.  WASH.— Clarke  v.  Terr.,  1 
65  Mo.  218,  27  Am.  Rep.  271.  Wash.  Ter.  82. 

2  Supra,  §  1552.  ALA. — Powell  v.  Even  if  the  juror  has  been  ac- 
State,  48  Ala.  154 ;  Murray  v.  State,  cepted,  this  does  not  preclude  his 
48  Ala.  675;  Drake  v.  State,  51  Ala.  challenge. — People  v.  Montgomery, 
30;    Battle   v.    State,    54   Ala.   93;  53  Cal.  576. 

Henry  v.   State,   77  Ala.   75;   Wil-  Compare:   Drake  v.  State,  5  Tex. 

Hams  v.    State,   81   Ala.   1,   1    So.  App.  649. 

179.  CAL. — People  v.  Kohle,  4  Rule  by  trial  court  that  state 
Cal.  198;  People  v.  Jenks,  24  Cal.  should  exercise  one  of  its  per- 
il; People  v.  Coffman,  24  Cal.  230;  emptory  challenges,  and  then  the 
People  v.  Sanford,  43  Cal.  29;  Peo-  defendant  should  exercise  two  of 
pie  v.  Samsels,  66  Cal.  99,  4  Pac.  his,  and  so  on  alternately,  was 
1061.  GA. — Williams  v.  State,  3  held  not  error  (the  state  having  by 
Ga.  453.  IND. — Munly  v.  State,  7  statute  six  peremptory  challenges 
Blackf.  593;  Morris  v.  State,  7  and  the  defendant  twelve).— State 
Blackf.  607.    LA.— State  v.  Harris,  v.  Bailey,  32  Kan.  83,  3  Pac.  769. 
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appear.8  The  moment  the  oath  is  begun  it  is,  in  ordinary 
cases,  too  late.4  The  oath  is  begun  by  the  juror  taking 
the  book,  having  been  directed  by  the  officer  of  the  court 
to  do  so ;  but  if  he  take  the  book  without  authority,  neither 
party  wishing  to  challenge  is  prejudiced  thereby.5  The 
rule,  however,  rests  on  the  supposition  that  the  defen- 
dant, when  the  objection  is  raised  by  him,  had  the  oppor- 
tunity of  discovering  the  juror's  bias  before  the  oath 
was  administered.  If  he  has  no  such  opportunity,  the 
objection  may  be  taken  after  the  oath;6  and  when  such 
bias  is  discovered  after  verdict,  it  is,  as  will  presently 
be  seen,  ground  for  new  trial.7  Such  being  the  case,  when 
the  party  discovers  such  disqualification  subsequent  to 
oath  but  before  opening  the  case,  the  objection  should  be 
allowed  by  the  court.  Hence  it  has  been  ruled  that  after  a 
juror  has  been  sworn  in  chief,  and  taken  his  seat,  if  it  be 
discovered  that  he  is  incompetent  to  serve,  he  may,  in  the 
exercise  of  a  sound  discretion,  be  set  aside  by  the  court 
at  any  time  before  evidence  is  given,8  and  this  may  be 
done  even  in  a  capital  case,  and  as  well  for  cause  existing 
before  as  after  the  juror  was  sworn,9  though  as  a  general 

s  Smith  v.  State,  61  Miss.  754.  8  Infra,  §§  1619,  1657;  "Wesley  v. 

4  People  v.  Dolan,  51  Mich.  610,  state>  65  Ga-  731:  state  v-  Diskins, 

17  N   W   78  34  La-  Ann-  919>  44  Am-  ReP-  448; 

5ALA.-Rash  v.  State,  61  Ala.  *ut  see  Ellison  v.  State,  12  Tex. 

89.     MASS.-Com.    v.    Knapp,    27  ^gg.  _  McGuire    v.    stat 

Mass.  (10  Pick.)  477,  20  Am    Dec.  3?   Mlss     36g      N_   y_pe 

534.  NEV.-See  State  v.  Pritchard,  D             u  Wenfl                       q 

16  Nev.  101.    TENN.-McClure  v.  Bq             E(Jm.  gel  Cas  g6     v 

State,  9  Tenn.  (1  Yerg.)  206.  ENG.  Com   y    McFadden>  23  Pa    gt   12 

-R.  v.  Giorgetti,  4  P.  &  F.  546.  g2  Am_   Dec_  30g      VA._Tooel  v 

e  Supra,    §  1552.     See    State   y.  Com  f  38  Va.  (11  L«igh)  714;  Dil- 

Allen,  46  Conn.  531;  Com.v.Twom-  wortfl  v.  Com.,  53  Va.  (12  Gratt.) 

bly,  27  Mass.  (10  Pick.)  480;  Mc-  689>  65  Am.  Dec,  264;   Bristow  y. 

Fadden  v.  Com.,  23  Pa.  St.  12,  62  Com  (  56  Va.  (15  Gratt.)  634.  FED. 

Am.  Dec.  308;   Evans  v.  State,  6  —United  States  y.  Morris,  1  Curt. 

Tex.  App.  513;  Hendrick  v.  Com.,  23,  Fed.  Cas.  No.  15815. 

32  Va.  (5  Leigh)  708.  As  to  the  withdrawal  of  jurors, 

1 1nfra,  §  1784.  see,  infra,  §§  1759,  1784  et  seq. 
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rule  it  is  too  late,  after  the  jury  is  empanelled,  to  inquire 
into  the  impartiality  of  a  juror.10 

§1609.  When  for  favor  must  specif  treasons.  A  chal- 
lenge for  favor  or  bias  must  specify  the  specific  reasons 
of  objection.  It  is  not  enough  to  challenge  for  "bias." 
The  kind  of  bias  must  be  stated.1 

§  1610.  Juror  must  be  sworn  on  voir  dire.  The  correct 
practice  is,  immediately  after  the  juror  is  challenged,  to 
swear  him  on  his  voir  dire,  as  a  condition  precedent  to 
his  examination.1  The  form  of  oath  to  the  juror  on  the 
voir  dire  is  as  follows:  "You  shall  true  answer  make  to 
all  such  questions  as  the  court  shall  demand  of  you.  So 
help  you  God."  The  questions  to-be  put  to  the  juror 
have  been  already  noticed.2  In  some  jurisdictions  the  ex- 
amination is  by  the  court.3  The  answers  are  not  final,  but 
may  be  traversed.4 

§  1611.  Passing  over  to  court  no  waiver.  It  is  no 
waiver  of  the  right  to  challenge  for  cause  for  the  defen- 
dant to  pass  the  juror  over  to  the  court,  or  to  the  oppo- 
site side  for  examination.1 

§  1612.  After  principal  challenge  is  disallowed, 
there  may  be  challenge  for  favor.  The  mere  fact  of  a 
juror  purging  himself  from  disqualification  on  his  voir 
dire  does  not  preclude  the  party  questioning  him  from 

loGillooley  v.  State,  58  Ind.  place,  under  a  local  statute;  this 
182;  State  v.  Harris,  30  La.  Ann.  revives  the  defendant's  right  of 
90;  Com.  v.  Knapp,  27  Mass.  (10  challenge,  although  previously  ex- 
Pick.)  477,  20  Am.  Dec.  534;  Ward  hausted. — People  v.  Stewart,  64 
v.  State,  20  Tenn.  (1  Humph.)  253.  Cal.  60,  28  Pac.  112. 

i  People  v.  Renfrow,  41  Cal.  37;  3  Ibid.;  State  v.  Coleman,  20  S.  C. 

People  v.  McGungill,  41  Cal.  429;  441. 

People  v.  Buckley,  49  Cal.  241.  4  Infra,  §  1624;  State  v.  Barnes, 

i  Supra,     §§  1589,    1590;     Infra,  34  La.  Ann.  395. 

§  1618.  i  McFadden  v.  Com.,  23  Pa.  St. 

2  Supra,  §1621.  12,  62  Am.  Dec.  308;  Hendrick  v. 

Sick   juror  may   be   discharged  Com.,  32  Va.  (5  Leigh)  708;  and 

and   a   new   juror   called   in   his  see,  supra,  §§  1552,  1553. 
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challenging  him  for  favor,  and  producing  evidence  be- 
fore the  court  or  the  triers,  as  the  practice  may  be,  to 
disprove  his  testimony.  Otherwise,  an  incompetent  juror 
could  qualify  himself  by  adding  perjury  to  his  other  dis- 
qualifications.1 

§  1613.  Peremptory  challenge  mat  be  made  after 
challenge  FOR  caxtse.  We  have  already  seen,1  that  it  is 
doubted  whether  a  defendant  can  make  a  peremptory 
challenge  after  he  has  passed  the  juror  over  to  the  court 
or  to  the  prosecution;  though  the  better  opinion  is  that 
on  due  cause  shown  the  right  may  be  exercised  at  any 
period  down  to  the  completion  of  the  panel.  But  the  bet- 
ter opinion  is  that  the  defendant  has  the  right  of  per- 
emptory challenge  to  a  juror  after  he  has  made  such  an- 
swers on  the  voir  dire  as  do  not  authorize  a  challenge  for 
cause,2  though  by  high  authority  this  has  been  ques- 
tioned.3 

§  1614.  Challenges  mat  be  made  by  counsel.  It  has 
been  said  that  the  defendant  must  personally,  and  not 

l  State    v.    Mann,    83   Mo.    589;  — Greenfield  v.  People,  6  Abb.  N.  C. 

People  v.  Bodine,  1  Den.   (N.  Y.)  1,  74  N.  Y.  277. 

281,  1  Edm.  Sel.  Cas.  36;  Freeman  Peremptory   challenge   after  re- 

v  People,  4  Den.  (N.  Y.)  9,  47  Am.  fusal  of  challenge  for  cause,  cures 

Dec.  216;  Carnal' v.  People,  1  Park.      any  error  in  court's  rullnS  disal" 

lowing  the  challenge  for  cause. — 


Cr.  Rep.  (N.  Y.)  262,  273,  2  Edm. 
Sel.  Cas.  208;   Heath  v.  Com.,  39 


People  v.  Larubia,  140  N.  Y.  87,  10 

N.  Y.  Cr.  Rep.  549,  35  N.  E.  412. 
Va.  (1  Rob.)  796.  1  Supl.aj  §  1552 

Compare:     Com.    v.    Wade,    34  2  See  cases  cited  supra,  §§1552, 

Mass.  (17  Pick.)  395.  1609;    and    see    Co.   Lit.    15Sa;    4 


A    juror's    answers    on    a    chal- 


Black  Com.  363;   2  Hawk.,  ch.  43, 

§  10;  Bac.  Abr.  Juries,  E.  11.    See 
lenge  for  favor  are  not  admissible      alg0>  gMe  y  potter;  lg  Conn  16g. 

on  a  challenge  for  principal  cause;  People  v    Bodine)  1  Den    (N    y  } 

but  when  a  challenge  for  princi-  281;  Hooker  v.  State,  4  Ohio  350; 

pal  cause  and  that  for  favors  are  Hoobach  v.  State,  43  Tex.  242;  R. 

tried    successively   by   the    court,  v.  Stone,  6  T.  R.  527,  531,  101  Eng. 

the  answers  on  the  trial  for  prin-  Repr.  684,  686. 

cipal  cause  may  be  referred  to  on  3  Com.   v.  Rogers,   48   Mass.    (7 

the  trial  of  the  challenge  for  favor.  Met.)  500,  41  Am.  Dec.  458. 
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through  counsel,  make  such  challenges  as  are  peremp- 
tory.1 This,  however,  is  a  mere  arbitrary  and  forced 
extension  of  the  fiction  of  the  juryman  and  prisoner  look- 
ing on  each  other,  to  see  if  there  is  any  personal  remi- 
niscence which  would  touch  the  question  of  indifference. 
The  usual  practice  is  for  this  kind  of  challenge,  as  is  the 
case  with  all  others,  to  be  made  by  counsel. 

§  1615.  In  cases  of  surprise  peremptory  challenge 
may  be  recalled.  It  is  said  that  the  court,  in  its  discretion, 
will  not  permit  a  peremptory  challenge  to  be  recalled, 
after  the  juryman  is  set  aside,  in  order  merely  to  admit 
a  challenge  for  cause.1  But  in  case  of  surprise  such 
discretion  may  be  properly  invoked. 

§  1616.  One  defendant  can  not  object  to  challenge 
of  co-defendant.  While  in  some  jurisdictions  joint  de- 
fendants are  limited  to  a  single  set  of  challenges,1  yet 
where  this  limitation  does  not  obtain,  the  right  to  chal- 
lenge a  juror,  as  has  been  observed,  is  a  right  to  reject, 
not  to  select ;  and  therefore  neither  of  two  defendants  in 

i  State    v.    Price,    10    Rich.    L.  directed  to  take  his  seat  as  one 

(S.  C.)    351.  of  the  jurors.  After  the  panel  was 

l  State    v.    Lautenschlager,    22  full,  and  but  six  peremptory  chal- 

Minn.  514;  State  v.  Price,  10  Rich,  lenges  had  been  made,  the  pris- 

L.   (S.  C.)  351;   State  v.  Coleman,  oner's   counsel   claimed  the   right 

8  S.  C.  237;  see  R.  v.  Parry,  7  Car.  to   challenge  B.   peremptorily.    It 

&  P.  836,  32  Eng.  C.  L.  898.  was  held  that  in  the  absence  of 

See,  supra,  §  1554.  any  reason  for  a  peremptory  chal- 

In  Connecticut,  B.,  having  been  lenSe   then,   which   did   not   exist 

called  as  a  talesman,  and   exam-  hefore,  when  the  exercise  of  the 

ined  as  to  his  bias,  and  no  reason  riSht  was  declined,  it  was  too  late 

to   except  to   him  appearing,   the  to    challenge    B.    peremptorily.— 

counsel  for  the  prisoner  were  in'-  state  v-  Potter,  18  Conn.  168.    See 

formed    by    the    court    that    they  state  v-  Cameron,  2  Chand.  (Wis.) 

could   then   challenge  B.   peremp-  172, 

torily  if  they   desired   to   do   so.  Compare:    Hendrick  v.  Com.,  32 

They    declined    to    exercise    the  Va.   (5  Leigh)   708. 

right  at  that  time,   as  the  panel  See,  supra,  §  1552. 

was   not  then   full;    and  B.   was  l  Supra,  §  1549. 
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an  indictment  on  a  joint  trial  has  cause  to  complain  of 
a  challenge  by  the  other.2 

§  1617.  Juror  indifferent  on  one  side  may  be  chal- 
lenged by  other.  If  a  juror  be  challenged  on  one  side 
and  be  found  indifferent,  he  may  still  be  challenged  on 
the  other  side.1 

§  1618.  Juror  may  be  cross-examined  and  contra- 
dicted. The  juror,  as  has  been  seen,  may  be  examined 
under  oath  as  to  his  qualifications ;  though  he  is  not  to  be 
so  examined  when  the  question  involves  disgrace.1  He 
is  of  course  subject  to  cross-examination  by  the  party 
opposing  the  challenge,2  and  to  traverse.3 

§  1619.  Court  may  of  its  own  motion  examine  and 
excuse.  As  has  been  already  seen,  the  court,  of  its  own 
motion,  without  the  suggestion  of  either  party,  may  ex- 
amine upon  oath  all  who  have  been  summoned  to  serve 
upon  the  jury,  touching  any  disability,  such  as  infancy, 
infamy,  want  of  freehold  or  property  qualifications,  or, 
in  a  capital  case,  conscientious  scruples  on  the  subject  of 
capital  punishment,  or  similar  incapacity,  and  upon  any 
such  disability  being  thus  made  to  appear,  may  set  aside 

2  ALA. — Brister  v.  State,  26  Ala.  ercises    his    right   of   peremptory 

107.   ILL. — Matow  v.  State,  15  111.  challenge    by    objecting    to    one 

536.    N.  H. — State  v.  Doolittle,  58  juror,  the  action  of  the  court  in 

N.  H.  92.    N.  C. — State  v.  Smith,  subsequently  permitting  the  prose- 

24  N.  C.  (2  Ired.  L.)  402.  OHIO —  cution  to  peremptorily  challenge  a 
Bixbe  v.  State,  6  Ohio  86.  VT. —  juror  is  not  ground  for  reversal. — 
State  v.  Meaker,  54  Vt.  112.  People  v.  Majors,  65  Cal.  138,  52 
FED. — United  States  v.  Marchant,  Am.  Rep.  295,  3  Pac.  597. 

25  U.  S.  (12  Wheat.)  480,  6  L.  Ed.  i  Supra,  §  1589. 

700;    United   States  v.  Marchant,  2  People     v.     Bodine,     1     Den. 

4  Mas.  158,  Fed.  Cas.  No.  16682.  (N.   Y.)    281;    People  v.  Knicker- 

See,  supra,  §  1555.  bocker,  1  Park.  Cr.  Rep.  (N.  Y.) 

l  Co.  Lit.  158a;  Bac.  Abr.  Juries,  302;   Howser  v.  Com.,  51  Pa.  St. 

E.  16;  1  Ch.  C.  L.  545.  333;    Heath  v.    Com.,    40   Va.    (1 

Where    prosecution    passes   the  Rob.)  735;   Cook's  Case,  13  How. 

jury  without  challenge  to  the  de-  St.  Tr.  312. 

fendant,  declining  to  exercise  any  3  infra,  §5  1622  et  seq.;  State  v. 

challenge,  and  the  defendant  ex-  Barnes,  34  La.  Ann.  395. 
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any  such  juror  of  its  own  action,  without  objection  made 
by  either  party.1  And  the  court,  of  its  own  motion,  with- 
out the  suggestion  or  consent  of  either  party,  may  ex- 
cuse or  set  aside  a  juror  who,  though  in  all  other  respects 
competent,  is  disabled  physically  or  mentally  by  disease, 
domestic  affliction,  ignorance  of  the  vernacular  tongue, 
loss  of  hearing,  or  other  like  cause,  from  properly  per- 
forming the  duties  of  a  juror.2  But  the  erroneous  exercise 
of  this  power  is  a  matter  of  exception  by  the  defendant, 
for  which,  in  an  extreme  case  of  abuse,  the  judgment  of 
the  court  may  be  reversed.3  And  when  both  parties  ac- 
cept a  juror  he  can  not  be  stricken  off  by  the  court,  except 
on  grounds  of  absolute  unfitness  or  incompetency.4 


IV.    HOW  CHALLENGES  ARE  TO  BE  TRIED. 

§  1620.   At  common  law,  at  discretion  of  court.  If  the 
array  be  challenged,  the  mode  of  trial  is  at  common  law 


1  Infra,  §1627;  supra,  §1607. 
LA. — State  v.  Diskins,  34  La.  Ann. 
919,  44  Am.  Rep.  448.  MISS  — 
MaCarty  v.  State,  26  Miss.  299; 
Coleman  v.  State,  59  Miss.  484; 
State  v.  Guice,  60  Miss.  714. 
N.  H.— State  v.  Howard,  17  N.  H. 
171.  N.  Y. — People  v.  Christie,  2 
Park.  Cr.  Rep.  579.  N.  C. — State 
v.  Boone,  80  N.  C.  461.  W.  VA.— 
State  v.  Henderson,  29  W.  Va.  147, 
1  S.  E.  225.  FED.— United  States 
v.  Blodgett,  35  Ga.  336,  Fed.  Cas. 
No.  14611. 

In  Massachusetts  the  right  of 
propounding  questions  is  for  the 
court  exclusively,  and  not  for  par- 
ties. 

2  Whenever  the  incompetency  is 
exhibited  to  the  court,  no  matter 
how  far  the  cause  may  have  pro- 
gressed, the  court  may  set  aside 
the  juror.  See,  supra,  §§  1605, 
1611;     infra,    §1657.     See,    also: 


ALA. — State  v.  Marshall,  8  Ala. 
302.  GA.— Jesse  v.  State,  20  Ga. 
156.  MASS.— Com.  v.  Hayden,  70 
Mass.  (4  Gray)  18.  MICH.— 
Stephen  v.  People,  38  Mich.  739; 
People  v.  Carrier,  46  Mich.  442, 
9  N.  W.  487.  MO.— State  v.  Baber, 
74  Mo.  292,  41  Am.  Rep.  314. 
OHIO— Stewart  v.  State,  1  Ohio 
St.  66.  TEX.— Breeding  v.  State, 
11  Tex.  257.  VA.  — Montague  v. 
Com.,  51  Va.   (10  Gratt.)   767. 

See,  also,  authorities  supra, 
§§1605,  1607;  infra,  §§1627,  1628. 
1  3  Montague  v.  Com.,  51  Va.  (10 
Gratt.)    767. 

But  to  reverse,  the  cause  must 
be  one  of  oppression  to  the  defen- 
dant.— Stratton  v.  People,  5  Cal. 
276;  People  v.  Lee,  17  Cal.  76; 
State  v.  Ostrander,  18  Iowa  435; 
infra,  §§  1627,  1628. 

4  Greer  v.  People,  14  Tex.  App. 
149,  citing  People  v.  Mather,  4 
Wend.  (N.  Y.)  231. 
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at  the  discretion  of  the  court.1  The  trial  sometimes  is 
by  two  coroners,  and  sometimes  by  two  of  the  jury ;  with 
this  difference,  that  if  the  challenge  be  for  kindred  in 
the  sheriff,  it  is  most  fit  to  be  tried  by  two  of  the  jurors 
returned;  if  the  challenge  be  for  favor  or  partiality,  then 
by  any  other  two  assigned  thereunto  by  the  court.2  Upon 
a  challenge  to  the  array,  the  persons  making  the  challenge 
must  be  prepared  strictly  to  prove  the  cause.3 

§  1621.     As  TO  ARRAY,  TRIERS  ARE  APPOINTED  ON  ISSUES  OF 
FACT;    OTHERWISE    WHEN    THERE    IS    DEMURRER.      When    the 

array  is  thus  challenged,  the  opposite  party  may  either 
plead  to  it,  or  demur  to  its  sufficiency  in  law  x  If  he  plead, 
then  the  triers  are  sworn  and  charged  to  inquire  "whether 
it  be  an  impartial  array  or  a  favorable  one";  if  they 
affirm  it,  the  clerk  enters  under  it,  "affirmatur";  but  if 


1  As  limiting  this  discretion,  see 
People  v.  Neilson,  22  Hun  (N.  Y.)  1. 

2  2  Hale  275.   Supra,  §  1542. 

3  R.  v.  Savage,  1  Mood.  C.  C.  51. 
Supra,  §  1544. 

In  New  York,  by  the  Act  of 
May  7th,  1873,  "all  challenges  of 
jurors,  both  in  civil  and  criminal 
cases,  shall  be  tried  and  deter- 
mined by  the  court  only,"  but  to 
the  action  of  the  co.irt  exceptions 
may  be  taken  by  writ  of  error  or 
certiorari.     See,  supra,  §  1567. 

in  Ohio,  by  the  Code  of  Criminal 
Procedure,  "all  challenges  for 
cause  shall  be  tried  by  the  court 
on  the  oath  of  the  person  chal- 
lenged, or  on  other  evidence,  and 
such  challenge  shall  be  made  be- 
fore the  jury  is  sworn  and  not 
afterward." 

In  Pennsylvania  trial  is  by  stat- 
ute assigned  to  the  court. — Rev. 
Act  Bill  II,  §  39. 

In  the  United  States  courts, 
triers  are  dispensed  with. — Act  of 
March  3,  1865,  §  2.   See  Rev.  Stat. 


U.  S.,  §  1031,  2  Fed.  Stats.  Ann., 
1st  ed.,  p.  335. 

A  challenge  to  the  array  should 
be  in  writing,  so  that  it  may  be 
put  upon  the  record,  and  the  other 
party  may  plead  or  demur  to  it; 
and  the  cause  of  challenge  must 
be  stated  specifically.  —  R.  v. 
Hughes,  1  Car.  &  K.  235,  519,  47 
Eng.  C.  L.  518. 

"When  the  opposite  party  pleads 
to  the  challenge,  two  triers  are 
appointed  by  the  court;  either  two 
coroners,  two  attorneys,  or  two 
of  the  jury,  or  indeed  any  two  in- 
different persons.  If  the  array  be 
quashed  against  the  sheriff,  a 
venire  facias  is  then  directed  in- 
stanter  to  the  coroner;  if  it  be 
further  quashed  against  the  coro- 
ner, it  is  then  awarded  to  two 
persons,  called  elisors,  chosen  at 
the  discretion  of  the  court,  and  ;t 
can  not  be  afterwards  quashed. — 
Co.  Lit.  158a."  Roscoe's  Cr.  Ev„ 
p.  208. 

i  See  forms,  10  Wentw.  474. 
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they  find  it  to  be  partial,  the  words  ' '  calumnia  vera ' '  are 
entered  on  record.2  The  court  may  either  decide  the  de- 
murrer at  once,  or  adjourn  its  consideration  to  a  future 
period.3  Where  the  judges,  upon  hearing  the  arguments, 
overrule  the  challenge,  the  decision  is  entered  on  the 
original  record,  and  at  nisi  prius  appears  on  the  postea ; 
but  if  it  is  overruled  without  demurrer  on  being  debated, 
the  objections  may  afterwards  be  made  the  subject  of  a 
bill  of  exceptions.4  Should  the  challenge  be  admitted, 
and  the  array  be  quashed,  a  new  venire  is  awarded  the 
coroners  or  elisors,  in  the  same  manner  as  if  it  had  been 
prayed  by  one  of  the  parties  to  be  so  directed,  to  prevent 
the  delay  at  an  earlier  stage  of  the  proceedings.8 

§  1622.  At  common-  law,  on  challenges  to  the  poll, 
triers  are  appointed  by  court.  In  many  states,  as  has 
been  seen,  challenges  to  the  polls  are  tried  by  the  court.1 
In  others  statutory  provisions  exist  allowing  triers.  In 
others,  the  court,  at  common  law,  chooses  the  triers ;  if  two 
are  sworn,  they  then  try  f  and  if  they  try  one  indifferent, 
and  he  be  sworn,  then  he  and  the  two  triers  try  another ; 
and  if  another  be  tried  indifferent,  and  he  be  sworn,  then 
the  two  triers  cease,  and  the  two  that  be  sworn  on  the 
jury  try  the  rest.3 

2  4  Black.  Com.,  353,  n.  8;  Bac.  Burn's  J.,  Jurors,  iv  3;  Williams' 
Abr.  Juries,  E.  12;  1  Ch.  C  L.  549.      J.,  Juries,  v;   Dick.  Sess.  190. 

In  the  New  England  States  chal-  "If  the  party  pleads  to  the  chal- 
lenges to  the  array  are  usually  lenge"  (Archbold's  C  P.,  17th  ed. 
tried  by  the  court.  —  Com.  v.  (1871),  p.  154),  "two  triers  are  (in 
Walsh,  124  Mass.  32.  the  case,  at  least,  of  a  challenge 

3  Ibid.  for  favor,  and  also,  it  would  seem, 

4  1  Ch.  C.  L.  549;  Bac.  Abr.  in  the  case  of  a  principal  clial- 
Juries,  B.  12.  lenge,  unless  the  fact  be  admitted 

5  Co.  Lit.  158a.  or    apparent)     appointed    by    the 

1  In  North  Carolina  this  is  the  court,  who  are  sworn,  and  charged 
case. — State  v.  Kilgore,  93  N.  C.  to  try  whether  the  array  be  an  im- 
533.  partial     or     favorable     one.     See 

2  McGuffle  v.  State,  17  Ga.  497.  O'Brien  v.   R.,   2   Ho.   Lords   Cas. 

3  Supra,  §1606;  Finch.  112;  1  465.  These  triers  are  generally 
Inst.  158,  Co.  Lit.  158a;  2  Hale  two  of  the  jurymen  returned.  The 
275;     Bac.    Abr.    Juries,    E.    12;  court  may,  however,  in  its  discre- 
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tion,  refer  the  trial  to  the  two 
coroners,  or  to  two  attorneys,  or  to 
any  other  two  indifferent  persons. 
2  Hale  275;  4  Blk.  Com.  353; 
2  Roll.  Rep.  363.  If  they  find  in 
favor  of  the  challenge,  a  new 
venire  is  awarued  to  the  coroners, 
or,  If  they  be  interested,  to  the 
elisors.  See  1  Inst.  158;  R.  v. 
Dolby,  2  Barn.  &  C.  104,  9  Eng. 
C.  L.  54.  There  the  defendant, 
being  indicted  for  a  seditious  libel, 
challenged  the  array  on  the 
ground  that  the  prosecution  was 
instituted  by  an  association  called 
the  Constitutional  Association,  and 
that  one  of  the  sheriffs  who  re- 
turned the  jury  was  one  of  the 
association.  The  counsel  for  the 
prosecution  thereupon  took  issue; 
the  chief  justice  then  appointed 
two  triers  to  try  the  issue,  who 
were  accordingly  sworn;  the  coun- 
sel for  the  defendant  first  ad- 
dressed these  triers,  and  called  a 
witness,  who  proved  that  the  sher- 
iff named  was  one  of  the  sub- 
scribers to  the  association.  The 
counsel  for  the  prosecution  then 
addressed  the  triers,  and  called  a 
witness  to  prove  that  the  sheriff 
had  ceased  to  be  a  subscriber  to 
or  member  of  the  association  be- 
fore the  return  of  the  jury  process, 
but  failed  in  proving  it  for  want 
of  the  letter  by  which  the  sheriff 
had  withdrawn  himself  from  it. 
The  triers  were  then  addressed  by 
the  counsel  for  the  defendant  in 
reply.  The  chief  ji.^tice  summed 
up  The  triers  found  in  favor  of 
the  challenge,  and  the  cause  was 
adjourned.  If  the  triers  find 
against  the  challenge,  the  trial 
proceeds  as  if  no  such  challenge 
had  been  made.  The  improper  dis- 


allowance of  a  challenge  is  ground, 
not  for  a  new  trial,  but  for  a  venire 
de  novo. — R.  v.  Edmonds,  4  Barn. 
&  Aid.  471,  6  Eng.  C.  L.  564  " 

"If  the  challenge  is  to  the  first 
juror  called,  the  court  may  select 
any  two  indifferent  persons  as 
triers;  if  they  find  against  the 
challenge,  the  juror  will  be  sworn, 
and  be  joined  with  the  triers  in 
determining  the  next  challenge; 
but  as  soon  as  two  jurors  have 
been  found  indifferent,  and  have 
been  sworn,  every  subsequent  chal- 
lenge will  be  referred  to  their  de- 
cision.— 2  Hale  275;  Co.  Lit.  158a; 
Bac.  Abr.  Juries,  E.  12,." 

Where  a  juror  was  challenged 
for  favor,  on  a  trial  for  murder, 
and  the  first  two  jurors  sworn 
having  been  appointed  triers, 
sworn  as  such,  and  on  hearing  the 
evidence,  arguments,  and  charge, 
could  not  agree,  it  was  held  that 
the  next  two  (the  third  and 
fourth)  should  be  selected  to  re- 
hear the  matter  as  triers;  and 
they  were  so  sworn. — People  v. 
Dewick,  2  Park.  Cr.  Rep.  (N.  Y.) 
230. 

— The  oath  of  the  triers,  as 
given  in  the  17th  edition  of  Arch- 
bold's  Criminal  Pleading,  pub- 
lished in  1871,  pp.  154,  155,  is: 
"You,  shall  well  and  truly  try 
whether  A.  B.,  one  of  the  jurors, 
stands  indifferently  to  try  the  pris- 
oner at  the  bar,  and  a  true  verdict 
give  according  to  the  evidence.  So 
help  you  God."  It  has  been  ruled 
in  New  York  to  be  error  to  swear 
the  triers  simply  to  find  whether 
the  juror  is  indifferent  "upon  the 
issue  joined."— -Freeman  v.  People, 
4  Den.  (N.  Y.)  9,  47  Am.  Dec.  216. 
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§  1623  No  challenge  to  triers.  From  the  necessities 
of  the  case,  no  challenge  of  triers  is  admissible.1 

§  1624.  When  triers  are  not  asked  for,  parties  are 
bound  by  decision  or  court.  When  the  facts  on  which  a 
challenge  rests  are  disputed,1  the  proper  course  is  to  sub- 
mit the  question  to  triers ;  but  if  neither  of  the  parties  ask 
for  triers  to  settle  the  issue  of  the  fact,  and  submit  their 
evidence,  whether  consisting  of  the  juror 's  voir  dire  or  of 
extraneous  evidence,2  to  the  judge,  and  take  his  determi- 
nation thereon,  they  can  not  afterwards  object  to  his 
competence  to  decide  that  issue.3  The  production  of  evi- 
dence to  the  judge  without  asking  for  triers  will  be  con- 
sidered as  the  substitution  of  him  in  the  place  of  triers ; 
and  his  decision  will  be  treated  in  like  manner  as  would 
the  decision  of  triers ;  and,  therefore,  although  the  deter- 
mination of  the  judge  should  be  against  the  weight  of  evi- 
dence, a  new  trial  will  not  be  granted  for  that  cause  when 
the  defendant  is  acquitted,  in  analogy  to  the  principle, 
that  if  on  a  main  question  in  a  criminal  case  the  defendant 
was  found  not  guilty,  there  can  not  be  a  new  trial.4  The 
same  distinction  has  been  applied  by  the  Supreme  Court 

i  Archbold's  C.  P.,  17th  ed.,  154,      where  the  tria'  is  by  the  court; 

155_  by  other  evidence  to  the  exclusion 

Oath   of  witness   before  triers:      of   tne   °ath    oi   Jur°r.   where    by 

The  form  of  oath  to  be  adminis-      triers.-Stewart  v.  State,  13  Ark. 

720. 

In    Michigan   witnesses  may  be 

called  to  testify  to  any  fact  tend- 
follows:    "The  evidence  which  you     Ing  tQ  ghow  the  incompetency  of 

shall  give  to  the  court  and  triers  tne  challenged  juror.  -  People  v. 

upon    this    inquest    shall    be    the  EvanSj  ?2  Mich  367>  4Q  N  w   in 

truth,  the  whole  truth,  and  nothing  „  stewart  v    state>   13   Ark     (8 

but  the  truth.    So  help  you  God."  Bng  }  720;  people  y   Doe   x  Mich 

The  topic  of  examination  of   the  4gl;    people  y    Mather(   4   Wend. 

challenged  juror  has  been  already  (N   y)  229_  n  Am    Dec   122;  Pe0. 

noticed.     Supra,  §  1618.  ple  y   RatnD-m>  21  Wend.  (N.  Y.) 

1  See,  supra,  §§1544,  1606.  509;    O'Brien  v.  People,  36  N.  Y. 

2  In  Arkansas,  and  perhaps  else-  270,  3  Abb.  Pr.  N.  S.  368. 
where,    the    statutory    method    is  4  People    v.    Mather,    4    Wend, 
upon  the  oath  of  the  juror  alone,  (N.  Y.)  229,  21  Am.  Dec.  122. 


tered  to  a  witness  sworn  to  give 
evidence   before   the   triers   is   as 
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of  the  United  States  on  a  writ  of  error  to  the  decision  of 
the  trial  court  upon  a  challenge  for  principal  cause.5 

§  1625.  All  evidence  tending  to  show  bias  is  admissi- 
ble on  trial.  Upon  the  trial  of  a  challenge  for  favor,  it 
is  erroneous  to  limit  the  evidence  to  such  as  goes  to  estab- 
lish a  fixed  and  absolute  opinion  touching  the  guilt  or  in- 
nocence of  the  prisoner.  A  fixed  opinion  of  the  guilt  or 
innocence  of  the  prisoner,  though  it  may  be  necessary  to 
sustain  a  challenge  for  principal  cause,  need  not  be  proved 
where  the  challenge  is  for  favor.  A  less  decided  opinion 
may  be  shown  and  exhibited  to  the  triers,  who  must  deter- 
mine upon  its  effect.  Thus,  when  the  question  is  sub- 
mitted to  the  triers,  a  juror  challenged  for  favor,  if  exam- 
ined, may  be  asked  whether  he  ever  thought  the  prisoner 
guilty;  or  what  impressions  statements  which  he  had 
heard  or  read  respecting  the  evidence  had  made  upon  his 
mind ;  and,  on  the  same  reasoning,  an  opinion  imperfectly 
formed,  or  one  based  upon  the  supposition  that  facts  are 
as  they  have  been  represented,  may  be  proved  before  the 
triers  upon  such  a  challenge.1  The  question  is  to  be  sub- 
mitted as  a  question  of  fact,  upon  all  the  evidence,  to  the 
conscience  and  discretion  of  the  triers,  whether  the  juror 
is  indifferent  or  not,  and  any  fact  or  circumstance  from 
which  bias  or  prejudice  may  justly  be  inferred,  although 
weak  in  degree,  is  admissible  evidence.2 

5  United  States  v.  Reynolds,  98  the  judgment,  it   was   ruled,   will 

U.  S.  145,  25  L.  Ed.  244.  not  be  reversed  upon  error  if  it 

The   finding   of  the   trial    court  appears   that,   although   the    ehal- 

upon  the  question   of  fact   ought  lenge  was  not  good  for  cause,  it 

not  to  be  set  aside  in  a  reviewing  was  for  favor.— United   States   •<*. 

court,  unless  the  error  is  manifest.  Reynolds,  98  U.  S.  145,  25  L.  Ed. 

No  less  stringent  rules  should  be  244- 

applied  by  the  reviewing  court  in  l  Barber  v.   State,   13   Fla.   675; 

such  a  case  than  those  which  gov-  People  v.  Puller,  2  Park.  Cr.  Rep. 

era    in    the   consideration   of   mo-  (N.  Y.)  16. 

tions   for  new  trials  because   the  See,  supra,  §  1624,  footnote  2. 

verdict  is  against  the  evidence.   If  2  Moon  v..  State,  68  Ga.  687;  Peo- 

a  juror  is  challenged  for  principal  pie  v.  Bodine,  1  Den.  (N.  Y.)   281. 

cause,  and  the  challenge  sustained,  In  New  York,  under  the  old  prat!- 
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But  bias  must  be  shown  to  set  aside 


jubor.  Though  it  is  not  a  good  ground  of  challenge  to  a 
juror  for  principal  cause  that  he  has  an  impression  as  to 
the  defendant's  guilt  or  innocence,1  yet,  upon  a  challenge 
for  favor,  evidence  as  to  such  impression  is  admissible; 
but  the  juror  should  not  be  set  aside  unless  it  is  found 
that  he  has  formed  a  settled  opinion.2  And  when  he  has 
denied  such  bias  on  the  voir  dire,  it  must  be  proved  by  a 
preponderance  of  proof.3 


V.     PEBSONAL   PRIVILEGE    OF    JUBOB   TO   BE   EXCUSED,    WHICH, 

HOWEVEB,  A  PABTY   CAN   NOT  ADVANCE  AS 

GROUND  OF  CHALLENGE. 

§  1627.  In  genebal.  Independently  of  the  reasons 
heretofore  specified,  there  are  cases  in  which  a  juryman 
may  be  privileged  from  serving,  but  in  which,  as  we  have 


tice,  it  is  said  that  the  court 
should  not  instruct  the  triers  how 
to  find. — People  v.  McMahon,  2 
Park.  Cr.  Rep.  (N.  Y.)  663. 

Upon  a  challenge  for  favor,  if 
the  court  err  in  admitting  or  re- 
jecting the  evidence,  or  instruct- 
ing the  triers  upon  matters  of  law, 
a  bill  of  exceptions  lies.  The  rem- 
edy would  be  the  same  if  the  court 
should  .overrule  such  a  challenge 
when  properly  made,  or  refuse  to 
appoint  triers.  Per  Beardsley,  J. 
The  fact  that  a  prisoner  did  not 
avail  himself,  as  he  might,  of  a 
peremptory  challenge  to  exclude 
a  juror,  who  was  found  indifferent 
upon  a  challenge  for  cause,  may 
not,  as  we  will  soon  see  more  fully, 
prevent  him  from  taking  advan- 
tage of  an  error  committed  on  the 
trial  of  the  challenge  for  cause, 
though  it  appears  that  his  peremp- 
tory challenges  were  not  exhausted 
when  the  emptneling  of  the  jury 
was  completed.    See,  infra,  §  1628. 


In  Georgia,  where  a  juror  is  put 
upon  the  triers  to  ascertain  his 
competency,  the  trial  should  be 
conducted  in  the  presence  of  the 
court;  but  it  is  not  error  if  the 
triers  are  allowed  to  retire  with 
the  juror  and  question  him  in  pri- 
vate.— Epps  v.  State,  19  Ga.  102. 

i  People  V.  Honeyman,  3  Den. 
(N.  Y.)  121. 

2  People  v.  Lochman,  2  Barb. 
(N.  Y.)   216. 

Where  challenge  for  principal 
cause  is  overrules  by  the  court, 
and  the  juror  is  then  challenged 
for  favor,  it  is  erroneous  to  in- 
struct the  triers  that  the  latter 
challenge  is  in  the  nature  of  an 
appeal  from  the  judgment  of  the 
court  upon  the  facts  ruled  on  by 
the  court. — Freeman  v.  People,  4 
Den.  (N.  Y.)  9,  35,  47  Am.  Dec. 
216. 

3  Goree  v  State,  71  Ala.  7;  Davi- 
son v.  People,  90  111.  221. 
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already  seen,  the  privilege  must  be  set  up  by  himself  or 
by  the  court,1  and  can  not  be  technically  regarded  as  a 
ground  of  challenge,2  and,  a  fortiori,  not  for  error  or 
motion  in  arrest.8  Thus,  a  juror  may  be  excused  from 
serving  on  ground  of  old  age;4  of  deafness  or  other  in- 
firmity incapacitating  him  from  proper  discharge  of 
duty;5  and  of  holding  excusatory  offices.6  And  the  excus- 
ing of  the  juror  for  reasons  of  this  class  is  always  within 
the  discretion  of  the  court,  irrespective  of  the  statutes 
relating  to  challenges.7  Allowing  such  excuses,  therefore, 
is  not  ordinarily  ground  for  exception.8 

vi.  revision  by.  appellate  court. 

§  1628.  Dependant  not  exhausting  his  peremptory 
challenges  can  not  except  in  error  to  court  overruling 
challenge  poR  pavor.  Can  a  defendant,  who  has  not  ex- 
hausted his  peremptory  challenges,  object  in  error  to 
the  action  of  the  court  below  in  deciding  against  him  a 
challenge  for  favor?  There  is  good  authority  for  holding 
that  in  ordinary  cases  he  can  not.     He  is  bound,  it  is 

1  Supra,  §  1607.  v.  State,  59  Md.  123,  43  Am.  Rep. 
Grand    juror   who   might    claim      542.    MASS. — Munroe  v.  Brigham, 

exemption,    but   does   not,   indict-  36  Mass.   (19  Pick.)  368.    N.  H. — 

ment  voted  by  him  valid. — State  v.  State   v.   Forshner,   43   N.   H.   89, 

Quimby,    51    Me.    395;     State    v.  80  Am.  Dec.  132. 
Wright,     53    Me.    328;     State    v.  See    Proffatt    on    Jury    Trials, 

Easter,  30   Ohio   St.   542,   27  Am.  §  130. 

Rep.  4:8.  4  Davis    v.    People,    19    HI.    74; 

See  note,  28  L.  R.  A.  200.  Breeding  v.  State,  11  Tex.  257. 

2  Supra,  §  1607.  See,  also,  Craw-  b  Jesse  v.  State,  20  Ga.  156; 
ford  v.  United  States,  30  App.  D.  C.  Green  v.  State,  59  Md.  123,  43 
1;  Brown  v.  State,  40  Fla.  459,  Am.  Rep.  542;  Malcahy  v.  R.  L.  R., 
25    So.    63;    People   v.    Rawn,   90  3  H.  L.  Cas.  306. 

Mich.  377,  51  N.  W.  522.  See,  also,  supra,  §  1607. 

3  FLA.— Blount  v.  State,  30  Fla.  6  State  v.  Quimby,  51  Me.  395; 
287,  4  So.  547.  IOWA— State  v.  Gil-  Burnes  v.  State,  12  Tex.  App.  269. 
lick,  7  Iowa  287;  State  v.  Adams,  1  State  v.  Marshall,  8  Ala.  302; 
20  Iowa  486.  MB. —  State  v.  Ladd  v.  State,  17  Fla.  215;  Doyal 
Quimby,    51    Me.    395;    State    v.  v.  State,  70  Ga.  134. 

Wright,  53  Me.  328 ;  State  v.  Day,  See,  also,  supra,  §  1607. 

79  Me.  120,  8  Atl.  544.  MD.— Green  s  State  v.  Gill,  14  S.  C.  410. 
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argued,  if  he  objects  to  the  juror,  and  his  objection  is 
overruled  by  the  court  to  challenge  such  juror  peremptor- 
ily, supposing  the  case  ultimately  shows  that  he  has  chal- 
lenges to  spare.1  But  if  it  appear  that  the  defendant  was 
misled  by  the  action  of  the  court,  or  that  he  was  in  any 
way  excluded  from  making  a  peremptory  challenge  of 
the  juror  in  question,  then  he  should  be  allowed  to  review 
the  decision  in  error.2  And  we  may  also  hold  that  where 
the  defendant  peremptorily  challenges  the  juror  after 
admission  by  the  court,  without  exhausting  his  peremp- 
tory challenges,  no  error  lies.3   But  error  lies  when  the 


l  ALA. — Iverson  v.  State,  52  Ala. 
170.  CAL. — People  v.  Stonecifer, 
6  Cal.  405;  People  v.  McGungill,  41 
Cal.  429.  CONN.— State  v.  Hoyt, 
47  Conn.  518,  36  Am.  Rep.  89. 
ILL,.— Wilson  v.  People,  90  111.  229; 
Collins  v.  People,  103  111.  21. 
IOWA— State  v.  George,  62  Iowa 
682,  18  N.  W.  298 ;  State  v.  Winter, 
72  Iowa  627,  34  N.  W.  475.  LA— 
State  v.  Farrer,  35  La.  Ann.  315. 
MICH. — Sullings  v.  Shakespeare, 
46  Mich.  408,  41  Am.  Rep.  166. 
NEV—  Bohannon  v.  State,  15  Nev. 
209.  N.  Y.  —  People  v.  Knicker- 
bocker, 1  Park.  Cr.  Rep.  302. 
N.  C— State  v.  Benton,  22  N.  C. 
(2  Dev.  &  B.  L.)  196;  Capehart  v. 
Stewart,  80  N.  C.  101.  S.  C— State 
v.  McQuaige,  5  S.  C.  429;  State  v. 
Anderson,  26  S.  C.  599.  TENN— 
McGowan  v.  State,  17  Tenn.  (9 
Yerg.)  154;  Norfleet  v.  State,  32 
Tenn.  (4  Sneed)  340;  Taylor  v. 
State,  79  Tenn.  (11  Lea)  708. 
TEX.  —  Grissom  v.  State,  8  Tex. 
App.  386;  Holt  v.  State,  9  Tex. 
App.  571;  Lum  v.  State,  11 
Tex.  App.  483.  VT—  State  v.  Gaff- 
ney,  56  Vt.  451.  FED.— Burt  v. 
Panjaud,  99  U.  S.  180,  25  L.  Ed. 
451;  Hopt  v.  Utah,  120  U.  S.  430, 


7  Sup.  Ct.  614,  30  L.  Ed.  708;  In  re 
Spies,  123  U.  S.  131,  31  L.  Ed.  80, 
sub  nom.  Spies  v.  Illinois,  8  Sup. 
Ct.  Rep.  21,  22. 

Compare:  Brown  v.  State,  70 
Ind.  576;  Jones  v.  State,  55  Md. 
350. 

2  ALA.  —  Birdsong  v.  State,  47 
Ala.  68.  ILL.— Baxter  v.  People,  8 
111.  (3  Gilm.)  386.  LA.— State  v. 
Melton,  37  La.  Ann.  77;  State  v. 
Redmond,  37  La.  Ann.  774.  MISS  — 
Moriarity  v.  State,  62  Miss.  655. 
N.  Y. — People  v.  Freeman,  1  Den. 
9,  35;  People  v.  Bodine,  1  Den.  282. 
S.  O— State  v.  Clyburn,  16  S.  1 
375.  TEX.— Loggins  v.  State,  12 
Tex.  App.  65;  Wright  v.  State, 
12  Tex.  App.  163.  VA  —  See  Lith- 
gow  v.  Com.,  4  Va.  (2  Va.  Cas.) 
297. 

s  ARK.  —  Stewart  v.  State,  13 
Ark.  (8  Eng.)  720.  D.  C— United 
States  v.  Neverson,  1  Mack.  152. 
IND. — Stephenson  v.  State,  110 
Ind.  358,  59  Am.  Rep.  216,  11  N.  E. 
360.  MINN.— State  v.  Lawlor,  28 
Minn.  216,  9  N.  W.  698.  MISS.— 
Ogle  v.  State,  33  Miss.  383.  TEX.— 
Burrell  v.  State,  18  Tex.  713; 
Sharp  v.  State,  6  Tex.  App.  650. 

See  cases  cited  supra,  §  1552. 
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defendant's  peremptory  challenges  have  been  exhausted 
so  that  he  has  been  unable  to  correct  the  misruling  by 
challenge.4 

§  1629.  Otherwise  when  he  exhausted  his  per- 
emptory challenges.  Where  a  defendant  exhausts  his 
peremptory  challenges  on  trial,  if  in  such  case  the  statute 
gives  a  writ  of  error'  to  rulings  of  courts  on  challenges, 
there  can  be  no  question  that  an  erroneous  action  of  the 
court  below,  on  admitting  a  juror  after  challenge  for 
favor,  is  ground  for  reversal.1  The  reason  for  the  rule 
is  said  to  be  the  fact  that  the  number  of  peremptory  chal- 
lenges is  thereby  reduced,2  though  this  reason  is  not  sanc- 
tioned by  all  the  cases  ;3  hence,  where  the  party  still  has 
sufficient  peremptory  challenges  left  to  enable  him  to 
exclude  all  objectionable  jurors  and  secure  a  jury  to  his 
satisfaction,  the  reason  for  the  rule  ceases,4  although 
the  contrary  has  been  held.5  In  some  jurisdictions,  how- 
ever, the  action  of  the  court  on  challenges  for  favor  is 

i  People  v.  Casey,  93  N.  Y.  38.  3  MISS.  —  Fernday  v.   Selser,   5 

1  Loggins  v.  State,  12  Tex.  Miss.  (4  How.)  506.  N.  M. — Terri- 
App.  65;  Wright  v.  State,  12  Tex.  tory  v.  Young,  2  N.  M.  93.  N.  Y.— 
App.  163;  Wade  v.  State,  12  Tex.  Freeman  v.  People,  4  Den.  9,  74 
App.  358.  Am.  Dec.  216;  Friery  v.  People,  54 

2  ILL.— Baxter  v.  People,  8  111.  Barb.  319;  affirmed,  *41  N.  Y.  (2 
(3  Gil.)  368;  Meaux  v.  Whitehall  Keyes)  424.  N.  C— State  v.  Free- 
town of),  8  111.  App.  173.  IND.—  man,  100  N.  C.  429,  5  S.  E.  921. 
Fletcher  v.  Crist,  139  Ind.  121,  38  4  CONN.— State  v.  Hoyt,  47  Conn. 
N.  E.  472.  LA— State  v.  Breaux,  51g>  36  Am  Rep  g9  D  c.— United 
104  La.  540,  29  So.  222.  N.  Y.-  states  v  NeVerson,  1  Mack.  152. 
People  v.  McGonegal,  136  N.  Y.  62,  N    T  _Drake  y   gtate>  53  N   j    u 


(24  Vr.)  23,  20  Atl.  747.  N.  M.— 
Territory  v.  Padilla,  12  N.  M.  1, 
17    Pac.    1084.     N.    Y  —  People    v. 


32  N.  B.  616.  VA. — Dowdy  v.  Com., 
50  Va.  (9  Gratt.)  727,  60  Am.  Dec. 
314. 

Acceptance  of  justice  of  peace  as 
juror  over  challenge  for  cause,  Price>  53  Hun  185>  6  N.  Y.  Supp. 
that  being  a  ground  under  the  stat-  833:  affirmed,  119  N.  Y.  650,  23 
ute,  after  the  party  has  exhausted  N.  E.  1149.  VT.— State  v.  Gaffney, 
his  peremptory  challenges,  is  cause      16  vt-  451- 

for  reversal. — Terrell  v.  State,  69  b  Lithgow  v.  Com.,  4  Va.  (2  Va. 

Ark.  449,  64  S.  W.  223.  Cas.)  297. 
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exclusively  a  matter  of  judicial  discretion,  and  not  ground 
for  error.6 

§  1630.  Error  lies  when  challenge  is  on  record. 
When  the  action  of  the  court,  as  in  cases  of  challenges  to 
the  array  and  peremptory  challenges,  is  placed  on  record, 
and  there  is  a  regular  issue  and  joinder,  and  judgment  on 
this  issue,  then  error  lies  to  this  at  common  law.1 


6  Costly  v.  State,  19  Ga.  614 
Buchanan  v.  State,  24  Ga.  282 
Heath  v.  Com.,  40  Va.  (1  Rob.)  735 


l  Infra,  §  1711;  Phillips  v.  State, 
68  Ala.  469;  People  v.  Vasquez,  49 
Cal.  860;  People  v.  Colson,  49  Cal. 


R.  v.  Edmonds,  4  Barn.  &  Aid.  471,      679;  Thomas  v.  People,  67  N.  Y. 
6  Eng.  C.  L.  564.  218. 

See,  also,  infra,  §§  1711  et  sea. 
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II.  Concurrent  Trial  op  Separate  Indictments. 

§  1632.   "When  separate  indictments  can  be  concurrently 
tried. 

III.  Severance  op  Dependants  on  Trial. 

§  1633.    Joint  defendants  may  sever  on  trial. 

IV.  Arraignment. 

§  1634.   Defendant  usually  required  to  bold  up  the  hand. 
§  1635.   Failure  to  arraign  may  be  fatal. 
§  1636.    Defendant  may  waive  right. 

V.  Bill  op  Particulars. 

§  1637.    "When  indictment  is  general,  bill  of  particulars 

may  be  required. 
§  1638.   Affidavit  should  be  made. 
§  1639.    Particulars  may  be  ordered  on  general  pleas. 
§  1640.   Action  on  particulars  not  usually  subject  of  error. 

VI.  Demurrer  to  Evidence. 

§  1641.   Demurrer  to  evidence  brings  up  whole  case. 

VII.  View  op  Premises. 

§  1642.    View  may  be  directed  when  necessary  to  cause. 

,  Vni.  Charge  op  Court. 

§  1643.    Questions  of  law  are  for  court. 

§  1644.    Defendant  has  a  right  to  full  statement  of  law. 
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I.    FUBNISHING  COPY  OP  INDICTMENT. 

§  1631.  Mat  be  required  bt  statute.  In  some  juris- 
dictions, adopting  in  this  respect  English  statutes,  passed 
at  a  time  when  but  for  such  a  provision  a  defendant  might 
have  been  precluded  from  learning  the  actual  charge 
against  him,  the  defendant  is  entitled  to  have  delivered 
to  him  a  copy  of  the  indictment,  duly  certified,1  and  in 
some  jurisdictions,  also,  he  is  entitled  to  a  list  of  the  wit- 
nesses against  him.2  But  this  practice  does  not  preclude 
the  prosecution  from  calling,  in  cases  of  surprise,  other 
witnesses  on  trial.3 


i  ALA.— Ben  v.  State,  22  Ala.  9, 
58  Am.  Dec  234;  Blister  v.  State, 
26  Ala.  107;  Robertson  v.  State,  43 
Ala.  325;  Bain  v.  State,  70  Ala.  4; 
Tidwell  v.  State,  70  Ala.  33;  Hub- 
bard v.  State,  72  Ala.  164.  ARK.— 
Wright  v.  State,  42  Ark.  94.  OHIO— 
Fouts  v.  State,  8  Ohio  St.  75. 
VT  —  State  v.  Fuller,  39  Vt.  74. 
FED. — United  States  v.  Curtis,  4 
Mas.  232,  Fed.  Cas.  No.  14905. 

As  to  English  practice,  see  R.  v. 
Burke,  10  Cox  519;  R.  v.  Hughes,  4 
Cox  519. 

Failure  of  record  to  show  ac- 
cused was  furnished  with  a  copy 
of  the  indictment  and  list  of  the 
jury  before  trial,  as  required  by 
statute,  if  no  objection  was  made 
at  the  trial  because  of  this  omis- 
sion, it  is  not  available  in  error. — 
Ben  v.  State,  22  Ala.  9,  58  Am. 
Dec.  234. 

Material  variance  between  copy 
and  original  may  be  ground  for 
continuance,  see  Tidwell  v.  State, 
70  Ala.  33. 

As  to  proceedings  on  lost  indict- 
ment, see,  supra,  §  327. 

Severance   need   not   be  affirm- 
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atlvely  shown  in  error,  see  Shel- 
ton  v.  State,  73  Ala.  8. 

2  ILL. — Scott  v.  People,  63  111. 
508.  IOWA— State  v.  Gillick,  10 
Iowa  98;  State  v.  Stanley,  33  Iowa 
526.  MASS. — Com.  v.  Knapp,  26 
Mass.  (9  Pick.)  496,  20  Am.  Dec. 
491;  Com.  v.  Edwards,  70  Mass. 
(4  Gray)  1.  MICH.— Hill  v.  Peo- 
ple, 26  Mich.  496.  FED.— United 
States  v.  Wood,  3  Wash.  440,  Fed. 
Cas.  No.  16756. 

As  to  English  practice,  see  R.  v. 
Vincent,  9  Car.  &  P.  22;  R.  v. 
Bull,  9  Car.  &  P.  22,  38  Eng. 
C.  L.  25. 

Privilege  in  each  case  is  one 
which  may  be  waived,  either  ex- 
pressly or  by  going  to  trial  with- 
out objection.  Infra,  §  1668.  See, 
also:  GA. — Bird  v.  State,  50  Ga. 
585:  LA. — State  v.  Jackson,  12 
La.  Ann.  679.  MO. — Lisle  v.  State, 
6  Mo.  426.  N.  H— Lord  v.  State, 
18  N.  H.  173.  OHIO  — Fouts  v. 
State,  8  Ohio  St.  98.  TENN  —  Tay 
lor  v.  State,  79  Tenn.  (11  Lea) 
709.  VT.— State  v.  Norton,  45  Vt. 
258.  ENG.— R.  v.  Frost,  9  Car.  & 
P.  162,  38  Eng.  C.  L.  105. 

3  Supra,  §  1285. 
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h.  concurrent  trial  of  separate  indictments. 

§  1632.  When  separate  indictments  can  be  concur- 
rently tried.  As  we  have  elsewhere  seen,  it  is  no  objec- 
tion to  the  joinder  of  several  counts  in  an  indictment,  and 
their  concurrent  trial,  that  they  contain  distinct  offenses 
if  such  offenses  relate  to  the  same  general  transaction.1 
For  the  same  reason  it  has  been  held  that  two  indict- 
ments against  the  same  defendant,  embracing  different 
phases  of  a  conspiracy,  can  be  tried  together,  against  the 
defendant's  objection.2  But,  unless  the  offenses  are  such 
as  could  properly  be  joined  in  one  indictment,  they  ought 
not  to  be  thus  concurrently  tried.3 

When  cross  prosecutions  of  assault  and  battery  are 
simultaneously  pending,  the  practice  is  for  them  to  be 
tried  together,  as  by  this  process  the  ends  of  justice  are 
subserved.4 

m.    SEVERANCE  OF  DEPENDANTS  ON  TRIAL. 

§  1633.  Joint  defendants  may  sever  on  trial.  As  a 
general  rule,  joint  defendants  are  entitled  to  a  sever- 
ance on  trial.1  Whether,  as  has  been  seen,  there  can  be 
severance  in  indictments  for  conspiracy  and  riot,  has 
been  doubted,  though  the  preponderance  of  authority  is 
in  favor  of  the  right  even  in  these  cases.2 

1  Supra,  §  335.  information  for  conspiracy,"  citing 

2  Withers  v.  Com.,  5  Serg.  &  R.  State  v.  Buchanan,  5  Har.  &  J. 
(Pa.)  59;  Brightly's  Dig.  Pa.  Rep.  (Md.)  500,  9  Am.  Dec.  534;  People 
498.  v.  Olcott,  2  John.  (N.  Y.)  301;   R. 

3  State  v.  Devlin,  25  Mo.  175.  v.  Kinnersley,  1  Str.  193,  93  Eng. 

4  See  R.  v.  Wanklyn,  8  Car.  &  Repr.  467;  R.  v.  Scott,  3  Burr. 
P.  290,  34  Eng.  C.  L.  739.  1262,    97    Eng.    Repr.    822;    R.    v. 

i  Supra,   §§  361,   362,  where  the  Cooke,  5  Barn.  &  C.  538,  11  Eng. 

authorities  are  given.  C.  L.  574;  R.  v.  Kendrick,  5  A.  & 

2  In  Casper  v.  State,  47  Wis.  535,  E.    49;     R.    v.    Ahearne,    6    Cox 

2  N.  W.  1117,  we  have  the  follow-  C.   C.    6. 

ing  on  this  point:    "Although  the  "The  case  of  Com.  v.  Mason,  2 

practice  may  work  inconvenience,  Ashm.   (Pa.)    31,  holds  otherwise, 

and  even  difficulty,  separate  trials  hut    cites    no    authorities.    Infor- 

may   he  had   upon  indictment  or  mations  for  conspiracy  are  there- 
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iv.  arraignment. 

§  1634.  Defendant  usually  required  to  hold  up  the 
hand.  The  defendant  being  brought  into  court  for  trial, 
the  first  step  is  to  call  upon  him  by  name  to  answer  the 
matter  charged  on  him  in  the  indictment.1  By  the  old 
law,  he  was  required  to  stand  up  and  hold  up  his  hand, 
the  object  being  to  compel  the  full  extension  of  his  per- 
son, and  in  this  way  to  determine  identity.    One  or  two 


fore  within  §§  4680,  4685,  Rev. 
Stat.  When  the  venue  is  changed 
for  some  only  of  the  defendants 
in  indictment  or  information  for 
conspiracy,  separate  trials  must 
be  had.  The  plaintiff  in  error  was 
therefore  properly  tried  alone  in 
the  municipal  court.  When  sev- 
eral are  prosecuted  together  for 
crime,  which  one,  or  other  limited 
number  only,  can  not  commit,  like 
conspiracy  or  riot,  and  are  taken 
and  may  be  brought  to  trial,  and 
on  separate  trials  verdicts  go 
against  a  number  incapable  in  law 
of  committing  the  crime,  judg- 
ment against  those  found  guilty 
should  be  suspended  until  the  num- 
ber necessary  to  the  crime  are 
convicted.  Failing  that,  those 
against  whom  verdicts  have  been 
found  should  be  discharged.  When 
the  verdicts  are  found  against  the 
number  necessary  to  the  crime, 
then  judgment  should  go  against 
them." 

l  See,  supra,  §§1336  et  seq.; 
1  Chitty  Cr.  L.  351;  4  Bl.  Com., 
ch.  xxv. 

"The  arraignment  of  prisoners, 
against  whom  true  bills  for  in- 
dictable offenses  have  been  found 
by  the  grand  jury,  consists  of 
three  parts:  first,  calling  the  pris- 
oner to  the  bar  by  name;  secondly, 
reading   the   indictment   to   him; 


thirdly,  asking  him  whether  he  be 
guilty  or  not  of  the  offense  charged. 

"It  was  formerly  the  practice  to 
require  the  prisoner  to  hold  up  his 
hand,  the  more  completely,  to  iden- 
tify him  as  the  person  named  in 
the  indictment,  but  the  ceremony, 
which  was  never  essentially  neces- 
sary, is  now  disused;  and  the  an- 
cient form  of  asking  him  how  he 
will  be  tried  is  also  obsolete.  The 
prisoner  is  to  be  brought  to  the 
bar  without  irons,  shackles,  or 
other  restraint,  unless  there  be 
danger  of  escape;  and  ought  to  be 
used  with  all  the  humanity  and 
gentleness  which  are  consistent 
with  the  nature  of  the  thing,  and 
under  no  terror  or  uneasiness 
other  than  what  proceeds  from  a 
sense  of  his  guilt  or  the  misfor- 
tune of  his  present  circumstances." 
See,  supra,  §  1476;  2  Hawk.,  ch.  28, 
§1;  1  East  P.  C.  371;  Layer's 
Case,  6  St.  Tr.  230. 

As  to  English  practice,  see,  fur- 
ther, Archbold's  PI.  &  Ev.,  17th 
ed.,  1871,  p.  110.   Supra,  §  1336. 

The  arraignment  may  take  place 
immediately  on  finding  of  bill. — 
State  v.  Chenier,  32  La.  Ann.  103; 
State  v.  Shields,  33  La.  Ann.  410; 
supra,  §  1345. 

When  a  case  in  which  defendant 
is  arraigned  is  removed  to  another 
court,  there  is  to  be  no  fresh  ar- 
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cases,  in  fact,  are  recorded  in  which,  on  the  prisoner  thus 
rising  and  extending  his  hand,  peculiarities  were  brought 
out, — e.  g.,  as  in  left-handedness, — touching  the  question 
of  identity.  But  in  England  the  form  is  no  longer  obliga- 
tory,2 though  it  is  still  maintained  in  some  parts  of  the 
United  States,  with  the  qualification  that  if  the  defendant 
refuses  to  hold  up  his  hand,  but  confesses  that  he  is  the 
person  named,  this  is  enough. 

§  1635.  Failure  to  arraign  may  be  fatal.  "Wherever 
the  duty  to  arraign  is  imperative,  failure  in  the  perform- 
ance of  this  duty  is  fatal,  when  the  record  shows  the  fail- 
ure, in  an  appellate  court,1  though  arraignment  may  be 


raignment.  Supra,  §  1537;  Davis 
v.  State,  39  Md.  355. 

2  4  Black.  Com.  323. 

i  CAL. — People  v.  Gains,  52  Cal. 
480.  IND  —  Graeter  v.  State,  54 
Ind.  159.  MICH.— Griggs  v.  People, 
31  Mich.  471.  MINN.  — State  v. 
Thompson,  32  Minn.  144,  19  N.  W. 
730.  MO.— State  v.  Vanhook,  88 
Mo.  105.  OHIO— Hanson  v.  State, 
43  Ohio  St.  376,  1  N.  E.  136. 
TEX. — State  v.  Smith,  1  Tex.  App. 
408.  WIS. — Anderson  v.  State,  3 
Pinn.  367.  ENG.— R.  v.  Fox,  10 
Cox  C.  C.  502. 

As  differing  from  text,  Turpin  v. 
State,  80  Ind.  148;  People  v.  Ah 
Hop,  1  Ida.  698 ;  State  v.  Cassaday, 
12  Kan.  550;  People  v.  Ousterhout, 
34  Hun  (N.  Y.)  261. 

And  arraignment  which  was  ac- 
cidentally omitted  at  the  proper 
time,  may  be  made  after  the  jury 
was  sworn  and  the  jury  re-sworn, 
but  before  the  reception  of  evi- 
dence. See  Weaver  v.  State,  83 
Ind.  289. 

But  an  order  for  a  nunc  pro  tunc 
arraignment  must  be  made  in  the 
defendant's  presence.  —  Baker  v. 
State,  39  Ark.  180. 


In  Missouri,  see  State  v.  Saun- 
ders, 53  Mo.  234. 

Colorado  Supreme  Court,  in  Peo- 
ple v.  Lawton,  61  Colo.  566,  158 
Pac.  1099,  83  Cent.  L.  J.  221,  re- 
affirms previous  holdings  that 
where  a  person  goes  to  trial  with- 
out objection  to  his  not  having 
been  arraigned,  though  there  is  no 
claim  to  prejudice  from  his  not 
having  been  arraigned,  the  verdict 
can  not  be  allowed  to  stand,  fol- 
lowing Ray  v.  People,  6  Colo.  231; 
Wright  v.  People,  22  Colo.  143,  43 
Pac.  1021,  and  People  v.  Heath, 
51  Colo.  183,  117  Colo.  139. 

— A  vigorous  dissent  by  Mr.  Jus- 
tice Garrigues,  who  is  joined  by 
Mr.  Justice  Scott,  who  elaim  that 
two,  at  least,  of  the  cases  referred 
to  were  decided  prior  to  a  statute 
which  another  of  them  claims  to 
have  no  bearing  on  the  question. 
The  dissent  claims  that  it  does 
change  the  old  rule  as  the  words 
forbidding  reversal  for  any  defect 
which  does  not  tend  to  prejudice 
substantial  rights  on  the  merits 
are  general  in  their  sweep. 

The  dissent  is  bottomed,  prin- 
cipally,  upon  the  rule   laid  down 


§§  1636,  1637 
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inferred  from  the  averments  that  the  defendant  was  in 
court  and  was  duly  called  on  to  plead.2  The  arraignment 
need  not  be  repeated  after  a  mistrial.8 

§  1636.  Defendant  mat  waive  eight.  Where  there  is 
evidence  on  record  of  the  defendant's  presence,  the  read- 
ing to  him  of  the  demand  of  guilty  or  not  guilty  may  in 
some  jurisdictions  be  waived  by  plea,1  or  by  equivalent 
action  on  the  part  of  the  defendant.2 

The  plea  of  guilty  should  be  given  by  the  defendant 
personally.8 

v.  bill  of  particulars. 

§  1637.  When  indictment  is  general,  bill  of  particu- 
lars may  be  required.  Wherever  the  indictment  is  so  gen- 


in  Garland  v.  Washington,  232 
U.  S.  642,  58  L.  Ed.  772,  34  Sup. 
Ct.  Rep.  456,  in  which  it  was  held 
that  it  was  apparent  lack  of  ar- 
raignment and  plea  and  wrought 
no  prejudice,  and  should  not  work 
a  reversal. 

A  great  number  of  other  deci- 
sions are  cited  as  overruling  elder 
cases,  the  Garland  case  itself 
being  of  this  sort.  It  was  said  in 
that  case  that  this  technical  objec- 
tion was  enforced  before  "with  im- 
proved methods  of  procedure  and 
greater  privileges  to  accused,  any 
reason  for  strict  adherence  to  the 
mere  formalities  of  trial  would 
seem  to  have  passed  away." 

2Fitzpatrick  v.  People,  98  111. 
259. 

Failure  to  show  arraignment  in 
a  misdemeanor  is  not  under  U.  S. 
Rev.  Stats.,  §  1025,  12  Fed.  Stats. 
Ann.,  1st  ed.,  p.  340;  2  Fed. 
Stats.  Ann.,  2d  ed.,  p.  681;  ground 
to  reverse,  see  United  States  v. 
Molloy,  31  Fed.  19. 

3  Hayes  v.  State,  58  Ga.  35;  At- 
kins v.  State,  69  Ga.   595;    State 


v.  Boyd,  38  La.  Ann.  374;  State  v. 
Simms,  71  Mo.  538;  State  v. 
Stewart,   26   S.   C.   125. 

Whether  arraignment  is  neces- 
sary has  become  almost  exclu- 
sively a  subject  of  statutory  enact- 
ment. In  Pennsylvania,  by  the  Act 
of  January  8,  1867,  arraignment  is 
only  required  in  cases  triable  ex- 
clusively in  oyer  and  terminer.  In 
such  cases  it  is  obligatory. — Dough- 
erty v.  Com.,  69  Pa.  St.  286. 

It  is  not  necessary  that  a  pris- 
oner should  be  arraigned  and 
plead  at  a  preceding  regular  term 
to  the  special  term  at  which  he  is 
tried. — State  v.  Ketchey,  70  N.  C. 
621. 

1  See,  fully,  supra,  §  1477. 

2  People  v.  Osterhoute,  41  N.  Y. 
261;  Pierson  v.  People,  79  N.  Y. 
424,  35  Am.  Rep.  524. 

s  People  v.  McCrory,  41  Cal.  459. 
Supra,  §§  1336  et  seq. 

As  to  Indiana  practice  in  respect 
to  reading  the  indictment  to  the 
defendant,  and  the  terms  of  the 
arraignment,  see  Clare  v.  State,  68 
Ind.  17. 
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eral  as  to  give  the  defendant  inadequate  notice  of  the 
charge  he  is  expected  to  meet,  the  court,  on  his  applica- 
tion, will  require  the  prosecution  to  furnish  him  with  a 
bill  of  particulars  of  the  specific  charge  to  be  pressed,  or 
the  evidence  intended  to  be  relied  on.1  That  indictments 
may  be  thus  general,  and  yet  in  entire  conformity  with 
precedent,  has  been  heretofore  abundantly  shown.  It  is 
allowable  to  indict  a  man  as  a  common  barrator,  or  as  a 
common  seller  of  intoxicating  liquors,  or  as  assaulting  a 
person  unknown,  or  as  conspiring  with  persons  unknown 
to  cheat  and  defraud  the  prosecutor  by  "divers  false 
tokens  and  pretenses ' ' ;  and  in  none  of  these  cases  is  the 
allegation  of  time  material,  so  that  the  defendant  is 
obliged  to  meet  a  charge  of  an  offense  comparatively  un- 
designated, committed  at  a  time  which  is  not  designated 
at  all.  Hence  has  arisen  the  practice  of  requiring,  in 
such  cases,  bills  of  particulars ;  and  the  adoption  of  such 
bills,  instead  of  the  exacting  of  increased  particularity  in 
indictments,  is  productive  of  several  advantages.  It  pre- 
vents cumbrous  special  pleading,  and  consequently  failure 
of  justice,  as  no  demurrer  lies  to  bills  of  particulars.2 

1  Williams  v.  Com.,  91  Pa.  St.  charge  intended."  —  R.  v.  Down- 
493;  Goersen  v.  Com.,  99  Pa.  St.  shire,  4  Ad.  &  E.  699,  31  Eng.  C.  L. 
388.  309;   R.  v.  Hodgson,  3  Car.   &  P. 

As  to  specification  of  place  of  422,  14  Eng.  C.  L.  642;  R.  v.  Booty- 
nuisance,  see  State  v.  Hill,  13  R.  I.  man,  5  Car.  &  P.  301,  24  Eng.  C.  L. 
314.  576. 

2  See  Com.  v.  Davis,  28  Mass.  (11  Application  may  be  made  to  the 
Pick.)  432.  judge  at  the  assizes. — R.  v.  Hodg- 

In  People  v.  Davis,  52  Mich.  569,  son,  3  Car.  &  P.  422,  14  Eng.  C.  L. 

18    N.   W.    362,    such    a   bill   was  642,   where   Vaughn,   B.,    said   he 

granted  on  a  prosecution  for  adul-  would,   if   necessary,    put   off   the 

tery.  trial    in    order    that    particulars 

"It  seems  that  the  proper  course  might  be  delivered, 

is  for  the  defendant  to  apply  to  the  In   barratry,   however,  it  seems 

prosecutor,   in   the  first  instance,  to  be  necessary  to  give  particulars 

for  particulars  of  the  offense;  and,  without    any    demand.  —  1    Curw. 

if  they  are  refused,  to  apply  to  the  Hawk.  476,  §  13. 

court  or  a  judge,  upon  an  affidavit  "If  particulars  have  been  deliv- 

of  that  fact,  and  that  the  accused  ered,   the   prosecutor  will   not   be 

is  unable  to  understand  the  precise  allowed  to  go  into  other  charges 


§§  1638-1640  PARTICULARS  ON  GENERAL  PLEA.  2071 

And  it  gives  the  defendant,  in  plain,  unartificial  language, 
notice  of  the  charge  he  is  to  meet. 

§  1638.  Affidavit  should  be  made.  As  has  been  already- 
seen,  bills  of  particulars  may  be  ordered  under  the  usual 
general  count  in  conspiracy,1  under  indictments  for  being 
a  common  seller  of  liquor,2  and  under  indictments  for  em- 
bezzlement,3 and  for  being  a  common  barrator  or  common 
scold.4  But  it  is  proper,  in  order  to  justify  the  ordering 
by  the  court  of  such  a  bill,  that  the  defendant  should 
make  affidavit  that  he  is,  from  the  generality  of  the  indict- 
ment, unable  to  duly  prepare  himself  for  his  defense. 

§  1639.  Particulars  mat  be  ordered  on  general  pleas. 
Of  course  the  same  reasoning  applies  when  the  defendant 
sets  up,  by  way  of  confession  and  avoidance,  a  defense 
which  is  substantially  a  new  case.  In  such  instances, — 
e.  g.,  where  the  defense,  to  an  indictment  for  libel  charg- 
ing general  official  misconduct,  is  the  truth  of  the  charge, 
— the  defendant  may  be,  on  due  cause  shown,  compelled  to 
state  the  particulars  of  his  defense.1 

§  1640.  Action  on  particulars  not  usually  subject 
of  error.  It  is  said  that  the  allowance  of  bills  of  particu- 
lars is  within  the  discretion  of  the  presiding  judge,  and  is 
not  subject  of  error.1  Yet  whenever  a  bill  of  particulars 

than  those   contained  therein.    If  8  State  v.  Cushing,  11  R.  I.  314 ; 

particulars  have  been  ordered,  but  R.  v.  Hodgson,  3   Car.  &  P.  422, 

not   delivered,   it   seems  that  the  14  Bng.  C.  L.  642;  R.  v.  Bootyman, 

prosecutor   can  not  be   precluded  5  Car.  &  P.  301,  24  Eng.  C  L.  576. 

from  giving  evidence  on  that  ac-  gee  2  Kerr-S  Wnart.  Crtm.  Law, 

count." — R.  v.  Bsdaile,  1  F.  &  F.  §  12g5. 
213-227. 

The  proper  course  is  to  apply  to 
put  off  the  trial. — Rose.  Cr.  Ev., 

_   192  i  Com.  v.  Snelling,  32  Mass.  (15 

i  Supra,  §199;  2  Kerr's  Whart.  pick)    322- 
Crim.  Law,  §  1653.  i  Com.    v.    Giles,    67    Mass.    (1 

2  Com.    v.    Giles,    67    Mass.    (1  Gray)  466;  Gardner  v.  Gardner,  68 

Gray)  466;  Com.  v.  Wood,  70  Mass.  Mass.  (2  Gray)  434;  Com.  v.  Wood, 

(4  Gray)    11;    State  v.  Bacon,  41  70  Mass.  (4  Gray)  11;  Harrington 

Vt.  526,  98  Am.  Rep.  616.  v.  Harrington,  107  Mass.  329. 


4R.   v.   Urlyn,   2   Saund.    (Will- 
iams' ed.)  308,  85  Eng.  Repr.  1107. 
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is  a  substitute  for  special  averments  in  an  indictment, 
error  should  be  entertained.  The  same  right  of  excep- 
tion allowed  to  the  defendant  in  the  one  case  should  be 
allowed,  unless  there  be  a  statutory  impediment,  in  the 
other.  The  appellate  court  should  have  the  power  of 
determining  whether  there  is  enough  filed  against  the 
defendant  to  put  him  on  his  trial. 

vi.  demurrer  to  evidence. 

§  1641.  Demurrer  to  evidence  brings  up  whole  case. 
In  several  of  the  United  States  it  has  been  held,  as  has 
been  seen,  that  the  defendant  may  demur  to  the  evidence ; 
though  when  this  is  done,  the  prosecution  is  not  compelled 
to  join  in  the  demurrer,  but  may,  at  its  election,  go  to  the 
jury.1  In  Massachusetts,  the  court,  when  there  is  no  evi- 
dence to  convict,  will  take  the  case  from  the  jury,2  and  in 
New  York,  under  similar  circumstances,  the  court  advises 
and  virtually  directs  an  acquittal.3  Unless  there  be  stat- 
utes prohibiting  this  course,  this  is  a  necessary  preroga- 
tive of  the  judge  trying  the  case.4 

vii.  view  of  premises. 

§  1642.  View  mat  be  directed  to  premises  when  neces- 
sary to  cause.  The  practice  which  obtains  in  civil  suits, 
of  permitting,  when  authorized  by  local  statute,  the  jury 
to  visit  the  scene  of  the  res  gestse,  is  adopted  in  criminal 
issues  whenever  such  a  visit  appears  to  the  court  impor- 
tant for  the  elucidation  of  the  evidence.1  The  visit,  how- 
ever, should  be  jealously  guarded,  so  as  to  exclude  inter- 
ference by  or  conversation  with  third  parties,2  and  should 

1  Supra,  §  1333.  4  Infra,  §  1751. 

2  Com.  v.  Fitchburg  R.  Co.,  92  l  State  v.  Lewis,  14  Mo.  App. 
Mass.  (10  Allen)  189.  197. 

3  People  v.  Bennet,  49  N.  Y.  137;  See  Massachusetts  Gen.  Stats., 
People  v.  Harris,  1  Edm.  Sol.  Cas.  ch.  172,  §  9,  and  59  Mass.  (5  Cush.) 
(N.  Y.)  453.  298;  Chute  v.  State,  19  Minn.  271. 

See,  fully,  infra,  §  1751.  2  People  v.  Green,  53  Cal.  60. 
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be  made  under  sworn  officers.3  Such  view  may  be  granted 
after  the  judge  has  summed  up  the  case.*  But  where  only 
a  part  of  the  jury  visited  the  premises,  and  this,  after  the 
case  was  committed  to  the  jury  for  their  final  delibera- 
tion, this  was  held  ground  for  new  trial.5  The  visit,  also, 
must  be  made  under  the  supervision  of  officers  appointed 
by  the  court,6  duly  sworn,7  and  in  the  presence  of  the 
accused,  who  is  entitled  to  have  all  evidence  received  by 
the  jury  taken  in  his  presence,8  though  a  refusal  to  attend 
by  the  defendant,  he  being  duly  requested  and  empowered 


3  See  36  Cent.  Law  J.  436;  Flem- 
ing v.  State,  11  Ind.  234  (an  arson 
case) ;  State  v.  Knapp,  45  N.  H. 
148;  Ruloff  v.  People,  18  N.  Y.  179; 
Eastwood  v.  People,  3  Park.  Cr. 
-Rep.  (N.  T.)  25;  R.  v.  Martin, 
L.  R.  1  C.  C.  378;  R.  v.  McNamara, 
14  Cox  C.  C.  229. 

In  what  cases  views  can  be 
granted,  see  1  Whart.  Crim.  Ev. 
(Hilton's   ed.),    §312. 

In  Bostock  v.  State,  61  Ga.  635, 
it  was  held  error  for  the  trial  court 
to  ask  the  defendant's  counsel 
whether  he  objected  to  the  jury 
,  viewing  the  premises,  and  then,  on 
a  negative  answer,  sending  them 
to  the  view. 

In  Chute  v.  State,  19  Minn.  271, 
the  court  below  charged  the  jury 
as  follows:  "You  must  weigh  the 
1  evidence  given  in  court,  coupled 
with  your  own  examination,  and  if 
you  are  satisfied  therefrom,  be- 
yond a  reasonable  doubt,  that  the 
building  is  a  nuisance,  and  dan- 
gerous to  the  public,  you  should 
so  find."  The  Supreme  Court  said: 
"Defendant's  exception  to  this  in- 
struction was,  we  think,  well 
taken.  We  think  the  court  below 
misconceived  the  proper  purpose 
of  a  view  by  a  jury.  The  view 
is  not  allowed  for  the  purpose  of 


furnishing  evidence  upon  which  a 
verdict  is  to  be  found,  but  for  the 
purpose  of  enabling  the  jury  better 
to  understand  and  apply  the  evi- 
dence which  is  given  in  court. 
Com.  v.  Knapp,  26  Mass.  (9  Pick.) 
515." 

As  to  irregular  views,  see,  infra, 
§  1776. 

4  R.  v.  Martin,  L.  R.  1  C.  C.  378. 

5  Ruloff  v.  People,  18  N.  Y.  179; 
Eastwood  v.  People,  3  Park.  Cr. 
Rep.  (N.  Y.)   25. 

6  Patchin  v.  Brooklyn,  2  Wend. 
(N.  Y.)  377.    See,  infra,  §  1776. 

i  People  v.  Queen,  53  Cal.  60. 

8  ARK.— Benton  v.  State,  30  Ark. 
328.  CAL.— People  v.  Bush,  68  Cal. 
623,  10  Pac.  169;  affirmed,  People 
v.  Lowery,  70  Cal.  193,  11  Pac.  605. 
KY. — Rutherford  v.  Com.,  78  Ky. 
639.  LA.— State  v.  Bertin,  24  La. 
Ann.  46.  MO. — State  v.  Sanders,  68 
Mo.  202,  30  Am.  Rep.  782.  NEB  — 
Carroll  v.  State,  5  Neb.  31.  N.  C— 
State  v.  Graham,  74  N.  C.  646,  21 
Am.  Rep.  493.  TEX.— Smith  v. 
State,  42  Tex.  444. 

Compare:  Shular  v.  State,  105 
Ind.  289,  55  Am.  Rep.  218,  4  N.  E. 
870;   State  v.  Adams,  20  Kan.  311. 

As  to  nature  and  effect  of  view 
by  jury,  see  note,  42  L.  R.  A.  385. 

As   to    when    view   of   place    of 
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to  do  so,  may  not  vitiate  the.proceedings,9  and  counsel  of 
accused  may  waive  his  right  to  be  present  at  the  view.10 
But  during  the  view  no  stranger  is  permitted  to  talk  with 
the  jury,11  nor  can  anything  in  the  way  of  oral  evidence 
be  received.12 

vrn.   charge  or  court.- 

§  1643.  Questions  of  law  for  the  court.  Several 
branches  of  this  subject  are  elsewhere  distinctively  con- 
sidered. It  has  been  shown  that  the  admissibility  of  evi- 
dence is  exclusively  for  the  court  -,1  that  it  is  for  the  court 
alone  to  determine  when  there  shall  be  a  severance  of 
defendants  on  trial;2  that  the  court  is  to  judge  of  the 
validity  of  challenges  ;3  that  it  is  the  duty  of  the  court, 
in  case  any  material  charge  of  the  indictment  is  not  sup- 
ported in  law,  so  to  tell  the  jury,  directing  an  acquittal, 
and,  in  case  of  a  conviction,  to  give  a  new  trial  ;4  and,  in 
fine,  that  all  matters  of  law  belong  exclusively  to  the 


crime  may  be  had  in  absence  of 
accused,  see  note,  24  Am.  Dec.  631. 

In  State  v.  Ah  Lee,  8  Ore.  214, 
it  was  held  not  error  to  direct  a 
view  without  providing  for  the 
presence  of  the  defendant  or  his 
counsel. 

Counsel  are  not  allowed  to  ad- 
dress the  jury  when  on  the  view. — 
Sasse  v.  State,  68  Wis.  530,  32 
N.  W.  849. 

Defendant  may  waive  his  right. 
See  State  v.  Congdon,  14  R.  I.  506. 
See,  also,  footnote  10,  this  section. 

Refusal  to  allow  jury  to  visit 
place  of  homicide,  in  sheriff's  cus- 
tody, held  not  error.  —  State  v. 
Lewis,  14  Mo.  App.  191. 

9  Shular  v.  State,  105  Ind.  289, 
55  Am.  Rep.  218,  4  N.  W.  870;  State 
v.  Buszell,  58  N.  H.  257,  42  Am. 
Rep.  586;  see  State  v.  Buzzell,  59 
N.  H.  65;  State  v.  Mortensen,  26 
Utah  345,  73  Pac.  562. 


Waiver  presumed  in  such  cases. 
—State  v.  Congdon,  14  R.  I.  506. 

io  People  v.  Thorn,  156  N.  Y.  286, 
42  L.  R.  A.  368,  50  N.  E.  947. 

Accused's  request  to  view  scene 
of  crime  a  waiver  of  right  to  object 
to  order  made  by  court  directing 
a  view  by  the  jury.— Starr  v.  State, 
5  Okla.  Cr.  473,  115  Pac.  356. 

Rights  of  defendant  waived  by 
failure  to  object. — People  v.  White, 
5  Cal.  App.  340,  90  Pac.  471. 

li  People  v.  Green,  53  Cal.  60. 

12  People  v.  Green,  53  Cal.  60; 
Hay  ward  v.  Knapp,  22  Minn.  5; 
State  v.  Lopez,  15  Nev.  407;  Sasse 
v.  State,  68  Wis.  530,  32  N.  W.  849. 

1 1  Whart.  Crim.  Ev.  (Hilton's 
ed.),  §§23  et  seq. 

2  Supra,  §  360. 

8  Supra,  §§  1516  et  seq. 

i  Infra,  §§  1744,  1751,  1752. 
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court,  and  that  unless  there  are  local  statutory  or  con- 
stitutional provisions  to  the  contrary,  the  jury  is  bound 
to  take  the  law  from  the  court.6 

§  1644.  Defendant  has  a  eight  to  full  statement  of 
law.  But  here  comes  up  the  question,  in  what  way  the 
views  of  the  court  as  to  the  law  are  to  be  made  known.  At 
common  law,  and  by  the  practice,  until  a  recent  period,  of 
England  and  of  the  United  States,  no  bill  of  exceptions 
could  be  taken  in  criminal  cases,  and  there  could  be  no 
writ  of  error,  except  to  so  much  of  the  case  as  was  on 
record.  No  provisions  existed  for  filing  the  charge  of  the 
court,  or  for  requiring  the  court  to  charge  on  particular 
points,  or  for  eliciting  the  opinion  of  the  court  either  in 
the  affirmative  or  negative  of  a  particular  proposition. 
The  only  way  in  which  the  law  expressed  on  a  trial  could 
be  overhauled  was  by  a  motion  for  a  new  trial;  and  on 
such  a  motion  the  parties  had  to  depend,  as  to  what  had 
taken  place,  upon  the  recollection  and  notes  of  the  judge 
trying  the  case.  This  is  still  the  usage  in  England,  as 
well  as  in  several  of  the  United  States;  and  this  will 
account  for  the  meagerness  of  the  judicial  literature  of 
this  branch  of  the  law.  This  much,  however,  is  clear: 
The  law  is  to  come  from  the  court,  and  the  court  is  bound 
to  give  the  law.  And  it  has  been  repeatedly  declared  that 
the  defendant  has  a  right  to  a  full  statement  of  the  law 
from  the  judge ;  and  that  a  neglect  to  give  such  full  state- 
ment, when  the  jury  consequently  fall  into  error,  is  suffi- 
cient reason  for  reversal.1   Where,  under  statute,  points 

5  As  to   province   of   court,   see  241.   IDA. — People  v.  Dunn,  1  Ida. 

article    in    8     South.     Law    Rev.  74.  IND. — Longnecker  v.  State,  22 

N.  S.  401.  Ind.  247.    IOWA— State  v.  Brain- 

l  Infra,  §1733.    ALA. — Aaron  v.  tree,  25  Iowa  572;  State  v.  Meshek, 

State,   39  Ala.   684;    Armistead  v.  51  Iowa  308,  1  N.  W.  685;  State  v. 

State,     43     Ala.     340;     Clements  Glyndon,  51  Iowa  463,  1  N.  W.  750. 

v.  State,  50  Ala.  117;  Woodbury  v.  KAN.— State  v.  Hendricks,  32  Kan. 

State,  69  Ala.  12.    GA.— Hinch  v.  559,   4   Pac.    1050.    MO. — State   v. 

State,  25  Ga.  699;  Cox  v.  State,  32  Daubert,    42    Mo.    242;     State    v. 

Ga.   515;    Farris  v.   State,   35   Ga.  Mitchell,  64  Mo.  191.    N.  Y—  Peo- 
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axe  given  to  him  by  counsel  to  charge,  he  must,  if  he 
affirms  those  points,  state  them  specifically,  and  it  is  error 
to  fail  so  to  do.2  And  so  to  leave  an  inference  of  fact  to 
the  jury,  as  a  rule  of  law,  is  error,3  and  so  to  leave  to  the 
jury  a  question  as  to  which  there  is  no  evidence,4  and  so 
to  give  undue  and  unfair  prominence  to  a  particular  side 
of  the  case.6 

§  1645.  Misdirection  cause  for  new  trial.  Of  the  fidel- 
ity thus  exacted  in  the  discharge  of  this  particular  duty 
repeated  illustrations  are  given  in  a  succeeding  chapter.1 
As  is  there  shown,  any  misdirection  by  the  court,  in  point 
of  law,  on  matters  material  to  the  issue,  is  a  ground  for 
a  new  trial ;  nor  is  such  misdirection,  unless  expressly 


pie  v.  Rego,  43  Hun  127,  3  N.  Y. 
Cr.  Rep.  275.  TENN. — Lancaster  v. 
State,  43  Tenn.  (3  Coldw.)  339,  91 
Am.  Dec  288;  Phipps  v.  State,  43 
Tenn.  (3  Coldw.)  344;  Strady  v. 
State,  45  Tenn.  (5  Coldw.)  300; 
Souey  v.  State,  81  Tenn.  (13  Lea) 
472.  VT  —  State  v.  McDonnel,  32 
Vt.  491. 

In  Pennsylvania,  it  is  not  usual 
for  the  Commonwealth  to  give 
points  to  the  court.  —  Murray  v. 
Com.,  79  Pa.  St.  311. 

See,  generally:  COLO. — Clare  v. 
People,  9  Colo.  122,  10  Pac.  799. 
GA.—  Edwards  v.  State,  53  Ga.  428 ; 
Cicero  v.  State,  54  Ga.  156;  Moody 
v.  State,  54  Ga.  660;  Habersham  v. 
State,  56  Ga.  61.  ILL.— Roach  v. 
People,  77  111.  25.  KY.— Bethel  v. 
Com.,  80  Ky.  526.  MASS.— Com.  v. 
Pemberton,  118  Mass.  36.  MINN.— 
State  v.  Lautenschlager,  22  Minn. 
514.  MISS.— McBeth  v.  State,  50 
Miss.  81.  MO.— State  v.  Foster,  61 
Mo.  549.  PA. — Meyers  v.  Com.,  83 
Pa.  St.  131.  TEX.  — Hudson  v. 
State,  40  Tex.  12;  Cole  v.  State,  40 
Tex.   147;    Pefferling  v.   State,  40 


Tex.  487;  Taliaferro  v.  State,  40 
Tex.  523;  Ferrell  v.  State,  43  Tex. 
523;  Cady  v.  State,  4  Tex.  App. 
238;  Coffee  v.  State,  5  Tex.  App. 
545.  VT.— State  v.  Carlton,  48  Vt. 
636.  WIS.  — Roman  v.  State,  41 
Wis.    312. 

In  Virginia  it  is  not  the  practice 
for  the  trial  judge  to  charge  the 
law  except  on  the  points  requested. 
— Dejarnette  v.  Com.,  75  Va.  867. 

In  State  v.  Manly,  68  Mo.  315, 
it  is  held  to  be  the  duty  of  the 
court,  in  cases  of  cruel  homicide, 
to  charge  that  the  offense  is  mur- 
der in  the  first  degree. 

2  State  v.  Roe,  45  N.  J.  L.  (16 
Vr.)  49. 

s  Infra,  §  1736. 

4  Infra,  §1731;  Goldsmith  v. 
State,  63  Ga.  85;  Smith  v.  State, 
41  N.  J.  L.  (12  Vr.)  370;  State  v. 
Carter,  76  N.  C.  20. 

6  Campbell  v.  People,  109  111. 
565,  50  Am.  Rep.  621. 

i  Infra,  §§1730  et  seq.;  see  Peo- 
ple v.  Biggins,  65  Cal.  564,  4  Pac. 
570. 
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recalled,2  or  unlikely  to  prejudice,  cured  by  subsequent 
contradictory  instructions,3  nor  by  the  fact  that  the  jury 
founded  their  verdict  mainly  on  distinct  grounds.4 

§  1646.  Judge  may  give  his  opinion  on  the  evidence. 
Unless  there  are  conflicting  statutory  provisions,1  the 
judge  is  entitled  to  give  his  opinion  on  the  evidence,  com- 
menting as  much  thereon  as  he  deems  conducive  to  the 
interests  of  justice  f  and  he  may  also  state  the  presump- 


2  State  v.  Morris,  47  Conn.  546, 
36  Am.  Rep.  98;  Smurr  v.  State, 
88  Ind.  504;  Nelson  v.  State,  61 
Miss.  212;  State  v.  Williams,  69 
Mo.  110. 

3  CAL. — People  v.  Valencia,  43 
Cal.  553.  IND.— McDougal  v.  State, 
88  Ind.  24.  IOWA— State  v.  Hart- 
zell,  58  Iowa  520,  12  N.  W.  557. 
MO.— State  v.  Hooper,  71  Mo.  425. 
PA.— Murray  v.  People,  79  Pa.  St. 
311;  Rice  v.  Com.,  100  Pa.  St.  28. 

4  Infra,  §  1730. 

i  Infra,  §  1736.  See  White  v. 
State,  19  Tex.  App.  343. 

2  Infra,  §  1736. 

Contra:  In  California.  See  Peo- 
ple v.  Ah  Sing,  59  Cal.  400. 

Contra,  in  Illinois,  by  statute. — 
Weyrich  v.  People,  89  111.  90. 

— In  Indiana. — Pancake  v.  State, 
81  Ind.  93;  Moore  v.  State,  85 
Ind.  90. 

— In  Missouri,  such  comments 
are  forbidden  by  statute. — State  v. 
Munson,  76  Mo.  109. 

— In  North  Carolina,  by  statute. 
—State  v.  Locke,  77  N.  C.  480; 
State  v.  Daney,  78  N.  C.  437; 
though  see  State  v.  Boon,  80  N.  C. 
461. 

—In  West  Virginia.  — State  v. 
Thompson,  21  W.  Va.  741;  State  v. 
Sutfin,  22  W.  Va.  771. 

In  United  States  v.  Reynolds,  98 
United  States  145,  25  L.  Ed.  244, 


exception  was  taken  to  the  follow- 
ing clause  of  the  charge  of  the 
trial  judge:  "I  think  it  not  im- 
proper, in  the  discharge  of  your 
duties  in  this  case,  that  you  should 
consider  what  are  to  be  the  con- 
sequences to  the  innocent  victims 
of  this  delusion.  As  this  contest 
goes  on  they  multiply,  and  there 
are  pure-minded  women  and  there 
are  innocent  children — innocent  in 
a  sense  even  beyond  the  degree 
of  the  innocence  of  childhood 
itself.  These  are  to  be  the  suffer- 
ers; and  as  jurors  fail  to  do  their 
duty,  and  as  these  cases  come  up 
in  the  Territory  of  Utah,  just  so 
do  these  victims  multiply  and 
spread  themselves  over  the  land." 
It  was  held  by  the  Supreme 
Court,  Waite,  C.  J.,  giving  the 
opinion  that  this  was  no  error. 
While  every  appeal  of  the  court  » 


so  it  was  ruled,  "to  the  passions] 
or  the  prejudices  of  a  jury  should, 
be  promptly  rebuked,  and  while  it-' 
is  the  imperative  duty  of  every  re- ! 
viewing  court  to  take   care  that 
wrong  is  not  done  in  this  way,  we 
see   no   just   cause   for   complaint 
in  this  case.    Congress,  in  1862,  12 
Stat.  501,  saw  fit  to  make  bigamy 
a  crime  in  the  territories.    This 
was  done  because  of  the  evil  con- 
sequences that  were  supposed  to 
flow   from   plural   marriages.   All 
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tions  of  law  to  which  the  evidence  gives  rise.8  He  is  not, 
however,  required  to  give  his  opinion  as  to  whether  cer- 
tain facts  are  proved,4  and  when  there  is  a  conflict  of 
fact,  he  has  no  right  to  adjudicate  on  such  conflict,  and 
thus  take  it  from  the  jury  ;5  nor  has  he  a  right  to  throw 
an  unfair  discredit  on  a  legitimate  defense, — e.  g.,  alibi, 
or  good  character  ;6  nor  unfairly  to  discriminate  between 
special  witnesses;7  nor  unfairly  to  present  the  strong 
features  of  the  prosecution  ignoring  those  of  the  defense  ;8 
nor  to  treat  inferences  of  fact  as  if  they  were  presump- 


the  court  did  was  to  call  the  at- 
tention of  the  jury  to  the  peculiar 
character  of  the  crime  for  which 
the  accused  was  on  trial,  and  to 
remind  them  of  the  duty  they  had 
to  perform." 

"Whether  there  he  any  evidence 
or  not  is  a  question  for  the  judge; 
whether  it  is  sufficient  evidence  is 
a  question  for  the  jury." — Griffin 
v.  State,  76  Ala.  32,  citing  1  Green. 
Ev.,  §  49 ;  s.  p.,  State  v.  Atkinson, 
75  N.  C.  519. 

3  Infra,  §  1731. 

4  People  v.  Messersmith,  61  Cal. 
246;  Com.  v.  Broadbeck,  124  Mass. 
319;  People  v.  Jones,  24  Mich. 
216. 

5  Infra,  §§1731-1736.  ALA.— 
Hughes  v.  State,  75  Ala.  31.  IND. 
—Scott  v.  State,  64  Ind.  600. 
MICH. — People  v.  Arnold,  40  Mich. 
710.  N.  Y— Watson  v.  People,  64 
Barb.  130.  N.  C— State  v.  Byers, 
80  N.  C.  426. 

6 1  Whart.  Crim.  Ev.  (Hilton's 
ed.),  §333;  infra,  §1731.  CAL  — 
People  v.  Malaspina,  57  Cal.  628. 
D.  C. — United  States  v.  Gunnell,  5 
Mack.  196.  ILL.— Hoge  v.  People, 
117   111.   35,   6  N.   E.   796.     IND  — 


Albin  v.  State,  63  Ind.  599.  MISS. 
— Nelms  v.  State,  58  Miss.  362. 
MO.— State  v.  Lewis,  69  Mo.  92. 
N.  Y. — People  v.  Clements,  42 
Hun  353,  5  N.  Y.  Cr.  Rep.  282, 
modified  on  another  point  in  107 
N.  Y.  205,  13  N.  E.  782.  N.  C— 
State  v.  Byers,  80  N.  C.  426.  PA  — 
Turner  v.  Com.,  86  Pa.  St.  54,  27 
Am.  Rep.  683.  TENN. — Davis  v. 
State,  64  Tenn.  (5  Baxt.)  612. 
TEX.— Long  v.  State,  11  Tex.  App. 
381;  Bond  v.  State,  23  Tex.  App. 
180,  4  S.  W.  580. 

Compare:  Reynolds  v.  United 
States,  98  U.  S.  145,  25  L.  Ed.  244, 
as  cited  above  in  footnote  2,  this' 
section. 

7  ILL.— Hoge  v.  People,  117  111. 
35,  7  N.  E.  796.  MISS.— People  v. 
Lyons,  49  Miss.  78;  Landrum  v. 
State,  63  Miss.  107;  Owens  v. 
State,  63  Miss.  450.  TENN. — 
Boyd  v.  State,  84  Tenn.  (16  Lea) 
148.  TEX.— Smith  v.  State,  22 
Tex.  App.  196,  2  S.  W.  542;  Maines 
v.  State,  23  Tex.  App.  568,  5  S.  W. 
123. 

8  See  Jackson  v.  State,  69  Ala. 
242;  Goerson  v.  Com.,  99  Pa.  St. 
388. 


§1647 


DISTINCT  ANSWERS  AS  TO  LAW. 


2079 


tions  of  law.9  Whether  he  can  absolutely  direct  an  acquit- 
tal or  conviction  is  elsewhere  considered.10 

§  1647.  Must,  if  required,  give  distinct  answers  as  to 
law.  When  statutory  provisions  exist  requiring  the  judge 
at  nisi  prius  to  give  his  opinion  affirming  or  negativing 
particular  propositions,  these  provisions  must  be  strictly 
followed,  nor  is  it  permissible  for  him  to  evade  this  duty 
by  merely  general  statements  of  the  law  j1  nor  by  state- 
ments which,  though  theoretically  accurate,  may  mislead.2 
He  is  not  bound,  it  is  true,  to  expatiate  on  abstract  and 
irrelevant  themes,3  though  these  were  correctly  pro- 
pounded to  him  by  counsel;4  nor  is  he  forced  to  adopt 
the  language  in  which  counsel  may  couch  instructions 
prayed  for,  but  may  recast  the  propositions,  and  submit 
them  in  his  own  terms;5  nor  is  he,  when  an  instruction 


9  Infra,  §1731;  People  v.  Car- 
rillo,  70  Cal.  643,  11  Pac.  840. 

10  Infra,  §1751;  supra,  §1641. 

1  ARK. — Palmore  v.  State,  29 
Ark.  248.  CAL. — People  v.  San- 
ford,  43  Cal.  29.  FLA.— Dixon  v. 
State,  13  Fla.  631,  636.  GA.— 
Terry  v.  State,  17  Ga.  204. 
IOWA — State  v.  Jones,  52  Iowa 
150,  2  N.  W.  1060.  LA.— See  State 
v.  Melton,  37  La.  Ann.  82.  ME. — 
See  Cook  v.  Brown,  39  Me.  443. 
N.  Y. — Foster  v.  People,  50  N.  Y. 
598,  1  Cow.  Cr.  Rep.  508.  N.  C— 
State  v.  Christmas,  51  N.  C.  (6 
Jones  L.)  471.  TEX.— Heath  v. 
State,  7  Tex.  App.  464;  Myers  v. 
State,  9  Tex.  App.  157;  Scott 
v.  State,  10  Tex.  App.  112;  Irvine  v. 
State,  20  Tex.  App.  12;  Riley  v. 
State,  20  Tex.  App.  100. 

2  State  v.  Grear,  28  Minn.  426, 
41  Am.  Rep.  296,  10  N.  W.  472. 

3  Jones  v.  People,  6  Colo.  452, 
45  Am.  Rep.  526. 

4  Infra,  §  1735.  ALA.— King  v. 
State,  71  Ala.  712;    and  see  Gar- 


lick  v.  State,  79  Ala.  265;  Humbree 
v.  State,  81  Ala.  67,  1  So.  548. 
ARK.— Harris  v.  State,  34  Ark. 
469.  CAL.— People  v.  Walsh,  43 
Cal.  447.  GA.— McCoy  v.  State, 
15  Ga.  205;  Bird  v.  State,  55  Ga. 
317.  LA.— State  v.  Riculfl,  35  La. 
Ann.  770;  State  v.  Hamilton,  35 
La.  Ann.  1043.  ME.— State  v. 
Pike,  65  Me.  Ill;  State  v.  McDon- 
ald, 65  Me.  465;  State  v.  Wilkir- 
son,  76  Me.  317.  MICH.— People 
v.  Jones,  24  Mich.  216.  MO.— 
State  v.  Ware,  62  Mo.  597.  NEB.— 
Parrish  v.  State,  14  Neb.  60,  15 
N.  W.  357.  N.  Y—  People  v.  Cun- 
ningham, 1  Den.  524,  43  Am.  Dec. 
709.  OHIO — Lewis  v.  State,  4 
Ohio  389;  Tabler  v.  State,  34  Ohio 
St.  127.  ORE.— State  v.  Glass,  5 
Ore.  73.  TENN.— Wilson  v.  State, 
50  Tenn.  (3  Heisk.)  278;  Honey- 
cutt  v.  State,  67  Tenn.  (8  Baxt.) 
371. 

5  CAL.— People  v.  Cleveland,  49 
Cal.  578;  People  v.  Hope,  62  Cal. 
291.      COLO.— Dougherty    v.    Peo- 
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asked  for  is  partly  correct  and  partly  erroneous,  bound 
either  to  affirm  or  repudiate  it  as  a  whole;  but,  as  has  been 
seen,  he  may  restate,  unless  precluded  by  statute,  the  law 
in  his  own  terms.6  Nor  is  he  bound  to  leave  to  the  jury 
a  point  incidentally  made  on  the  trial,  if  his  attention  be 
not  specifically  called  to  it  by  a  prayer  for  instructions, 
and  if  he  substantially  covers  the  whole  case  in  his 
charge.7 

§  1648.  Error  for  judge  to  exclude  point  from  jury 
unless  there  is  no  evidence.  It  is  error  for  the  judge, 
unless  there  be  an  entire  absence  of  evidence  to  prove  a 
particular  grade  of  murder,  to  exclude  such  grade  from 
the  consideration  of  the  jury.1  But  it  is  not  error  for 
him  to  express  his  opinion  as  to  the  grade  of  the  offense 
reached  by  the  case,  provided  the  question  of  grade  prop- 


pie,  1  Colo.  514.  GA. — Long  v. 
State,  12  Ga.  293.  ILL.— Wilson 
v.  State,  3  111.  (2  Scam.)  226; 
Needham  v.  People,  98  111.  275; 
Devlin  v.  People,  104  111.  504. 
IOWA — State  v.  Wilson,  8  Iowa 
407;  State  v.  Schlagel,  19  Iowa 
169.  MB.— State  v.  Williams,  76 
Me.  480.  MICH.— People  v.  Mar- 
ble, 38  Mich.  117;  TJlrich  v.  Peo- 
ple, 39  Mich.  245.  MISS.— Boles 
v.  State,  17  Miss.  (9  Smed.  &  M.) 
284;  Mask  v.  State,  36  Miss.  77. 
MO.— State  v.  Wissmark,  36  Mo. 
592.  N.  C.-^State  v.  Shaw,  49 
N.  C.  (4  Jones  L.)  440.  PA.— Pis- 
torius  v.  Com.,  84  Pa.  St.  158. 
WIS.— Casper  v.  State,  47  Wis. 
535,  2  N.  W.  1117. 

6  ARK. — Stanton  v.  State,  13 
Ark.  318.  CAL.— People  v.  Sil- 
vera,  59  Cal.  592.  FLA. — Dixon  v. 
State,  13  Fla.  636.  ILL.— Kennedy 
v.  People,  40  111.  488.  IOWA— 
State  v.  Wilson,  8  Iowa  407.  ME. 
— See  State  v.  Benner,  51  Me.  267. 


MASS.— Com.  v.  Costley,  118  Mass. 
1.  MISS.— Keithler  v.  State,  18 
Miss.  (10  Smed.  &  M.)  192.  MO  — 
State  v.  Stonum,  62  Mo.  596.  WIS. 
— State  v.  Downer,  21  Wis.  275. 

7  Infra,  §1731.  ALA.— Dave  v. 
State,  22  Ala.  23;  McKleroy  v. 
State,  77  Ala.  95.  MASS. — Com.  v. 
Costley,  118  Mass.  1.  N.  C— State 
v.  O'Neal,  229  N.  C.  (7  Ired.  L.) 
251.  TEX.— Davis  v.  State,  14 
Tex.  App.  645. 

A  statute  requiring  a  charge  to 
be  in  writing  must  be  strictly  fol- 
lowed.— Smurr  v.  State,  88  Ind. 
504. 

i  MISS.— Harris  v.  State,  47 
Miss.  318.  N.  Y—  McNevins  v. 
People,  61  Barb.  307;  Burdick  v. 
People,  58  Barb.  51.  OHIO — 
Adams  v.  State,  29  Ohio  St.  412. 
PA. — See  Lane  v.  Com.,  59  Pa.  St. 
371. 

As  to  taking  a  case  absolutely 
from  jury,  see,  infra,  §  1751. 
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erly  arises  ;2  though  the  omission  or  refusal  of  the  court 
to  charge  the  jury  upon  a  grade  of  homicide  not  author- 
ized by  the  pleadings  and  proof  is  not  error.3  But  it  is 
error  to  refuse  to  define  the  degrees  when  required,  and 
the  case  invokes  such  definition.4 

§  1649.  Charge  must  be  in  open  court,  and  before 
parties.  It  must,  however,  be  kept  in  mind  that  all  com- 
munications from  judge  to  jury  must  be  made  in  open 
court,  and  in  presence  of  the  parties.  If  any  statements, 
material  to  the  issue,  be  made  by  the  judge  to  the  jury,  in 
the  absence  of  the  defendant  and  his  counsel,  and  to  the 
defendant's  prejudice,1  they  will  be  ground  for  a  new 
trial  or  reversal.2  And  it  is  error  for  the  judge  to  alter 
his  charge  after  the  jury  has  retired,  unless  in  open 
court,  in  the  presence  of  the  parties,  in  explanation  of 
mistake.3 

Other  points  relating  to  this  topic  will  be  hereafter 
discussed.4 

§  1650.  When  statute  requires  must  be  written. 
When  a  statute  requires  a  charge  to  be  in  writing  when 
delivered,  and  to  be  filed  as  delivered,  the  entire  charge 
as  filed  must  be  in  writing.  An  omission  on  the  part  of 
the  court  to  comply  with  this  requisite  is  fatal;  nor  is 
the  defect  supplied  by  reading  to  the  jury  part  of  a 
printed  book,  and  noting  the  reference  to  such  book  on 
the  charge  as  filed.1  But  where  the  statute  only  requires 

2  Johnston  v.  Com.,  85  Pa.  St.  54,  l  This  Is  a  requisite. — See  Doyle 
27  Am.  Rep.  622.                                  v.  United  States,  11  Biss.  100,  10 

Compare:     State    v.    Dixon,    75  Fed.   269. 

N.  C.  275.  2  Infra,  §  1770.     See  Roberts  v. 

Such  is  his  duty,  unless  forbid-  People,  111  111.  340. 

den    by    statute.-See    Mahly    v.  ,  j^   y    state>   35    0nJo    gt< 

State,  68  Mo.  315.  421;  GrogB  y  gtat     40  Tex  520 

3  Choice  v.   State,  31  Ga.  424;  T  M       „„„„„„ 

„,,.  ~    .„     cn    _„„„     ,„  i Infra,  §§1732  et  seq. 

Williams   v.    State,    50   Tenn.    (3 

Heisk.)  376.  J  Stephenson  v.  State,  110  Ind. 

4  Ibid.;  Wynne  v.  State,  56  Ga.  358,  59  Am.  Rep.  216,  11  N.  E.  360; 
113;  State  v.  Burnside,  37  Mo.  Hopt  v.  People,  104  U.  S.  631,  26 
343;  State  v.  Wyatt,  50  Mo.  309.  L.  Ed.  873. 
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that  the  charge  when  made  should  be  in  writing,  the  court 
may  read  extracts  from  printed  volumes  without  first 
copying  them.2  It  has  been  held,  however,  too  late  to  put 
the  charge  in  writing  after  it  is  delivered;8  though  the 
defendant  may  on  trial  waive  the  right  to  have  the  charge 
pre-written.4 


2  State  v.  Thomas,  34  La.  Ann. 
1084. 

In  this  case  Manning,  J.,  in  the 
Supreme  Court,  said:  "The  judge 
wrote  his  charge  as  requested, 
and  read  from  the  manuscript,  but 
he  had  occasion  to  quote  from 
Wharton,  and  read  the  passage 
from  the  book.    He  says  he  could 


see  no  difference  between  reading 
from  the  printed  pages  of  Whar- 
ton and  copying  and  reading  the 
copy.    Nor  can  we." 

3  Territory  v.  Gertrude,  1  Ariz. 
74,  25  Pa.  473;  People  v.  Ah  Fong, 
12  Cal.  345. 

4  Territory  v.  Duffield,  i  Ariz. 
58,  25  Pac.  476. 
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I.    SWEARING. 


§  1651.  Jury  must  be  shown  to  have  been  sworn.  It 
must  appear  from  the  record  that  the  jury  was  duly 
sworn,  such  swearing  being  essential  to  empaneling.1 


i  Carey  v.  State,  76  Ala.  78; 
Barlow  v.  State,  37  Ark.  61; 
Dresch  v.  State,  14  Tex.  App.  175. 

In  an  Alabama  case  we  have  the 
following:  "That  oath  requires 
the  jurors  to  be  sworn,  not  only 
to  well  and  truly  try  the  issue 
joined  between  the  State  of  Ala- 
bama and  the  defendant,  but  also 
a  true  verdict  to  render  according 
to  the  evidence.  The  record  in 
this  case  states,  the  jury  'were 
duly  sworn  to  well  and  truly  try 
the  issue  joined  between  the  State 
of  Alabama  and  the  defendant,  Joe 
Johnson.'  If  it  were  stated  that 
the  jury  were  duly  sworn  accord- 
ing to  law,  it  might,  perhaps,  be 
presumed  they  were  sworn  in  the 
form  required  by  the  statute,  but 
as  the  oath  administered  is  stated 
we  can  not  presume  that  they 
were  otherwise  sworn.  The  oath 
stated  leaves  out  an  essential  and 
substantive'  part  of  the  oath  re- 
quired to  be  administered,  to  wit: 
'and  a  true  verdict  render  accord- 
ing to  the  evidence,  so  help  you 
God.'  Thus  we  see  not  only  an  es- 
sential, but  the  most  impressive 
part  of  the  oath  was  omitted;  that 
part  that  directs  the  jurors  to  look 
to  God  for  help  in  the  discharge 
of  their  important  and  solemn 
duty — a  duty  in  which  the  life  of 
a  human  being  was  involved.  This 
omission  must  necessarily  render 
the  verdict  illegal,  and  insufficient 
to  justify  the  fearful  and  terrible 
punishment  to  which  the  defend- 
ant is  consigned  by  the  sentence 


and  judgment  of  the  court." — 
Peck,  C.  J.,  in  Johnson  v.  State, 
47  Ala.  62.  See  Jones  v.  State,  5 
Ala.  666,  673;  Allen  v.  State,  71 
Ala.  5;  Storey  v.  State,  71  Ala.  329; 
Walker  v.  State,  72  Ala.  218 ;  Biv- 
ens  v.  State,  11  Ark.  (6  Eng.)  455, 
465;  Harriman  v.  State,  2  G. 
Greene    (Iowa)    270-283. 

"Duly  sworn,"  or  "sworn  accord- 
ing to  law,"  however,  is  good, 
though  if  there  be  an  erroneous 
specification  of  what  this  consists 
in,  this  is  ground  for  reversal. — 
Peterson  v.  State,  74  Ala.  34; 
Johnson  v.  State,  74  Ala.  537. 

As  to  exactness  of  oath,  see,  fur- 
ther, Commander  v.  State,  60 
Ala.  1. 

As  to  form  of  oath,  see,  further, 
State  v.  Owen,  72  N.  C.  605;  State 
v.  Paylor,  89  N.  C.  539,  where  it 
was  held  that  the  omission  of  "so 
help  me  God"  was  not  fatal. 

Mere  formal  inaccuracies  in  the 
oath  can  not  be  objected  to  after 
the  case  is  closed. — Smith  v.  State, 
63  Ga.  168;  State  v.  Hargrove,  81 
Tenn.  (13  Lea)  178;  Fitzhugh  v. 
State,  81  Tenn.   (13  Lea)  258. 

Otherwise  with  substantial  de- 
fects.— State  v.  Davis,  52  Vt.  376. 

The  rule  may  be  regarded  as 
settled  that  if  the  statement  "duly 
sworn"  is  given,  the  oath  will  be 
presumed  to  be  regular. — Ander- 
son v.  State,  34  Ark.  257;  People 
v.  Darr,  61  Cal.  554;  Holland  v. 
State,  14  Tex.  App.  182. 

In  Virginia  it  is  held  that  it  is 
not  necessary  that   the   form  of 
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ii.  conduct  dubing  trial :  adjournment  and  discharge. 

§  1652.  Misconduct  of  jury  is  a  contempt.  The  jury, 
after  being  empaneled,  is  under  the  control  of  the  court ; 
and  it  is  usual  for  the  judge  to  caution  its  members  to 
hold  no  conversation  and  receive  no  information  with 
regard  to  the  case  on  trial.  Any  misconduct  in  this  or 
other  respects  will  be  immediately  corrected,  and  if  neces- 
sary punished,  by  the  court,  which  possesses  plenary 
powers  for  such  a  purpose.1 

§  1653.  In  England  juries  may  be  discharged  at  dis- 
cretion of  court.  "If  the  trial  is  not  concluded  on  the 
same  day  on  which  it  began,"  it  is  stated  in  the  edition 
of  Archbold's  Pleading,  published  in  1871,  "the  judge 
has  authority  to  adjourn  it  from  day  to  day,  without  the 
defendant's  consent.1  In  such  case  the  jury,  on  a  trial 
for  treason  or  felony,  are  (and  in  all  criminal  cases  may 
be)  kept  together  during  the  night,  under  the  charge  of 
officers  of  the  court ;  but  in  misdemeanors  they  are  gen- 
erally allowed  to  return  to  their  homes  for  the  night, 
being  charged  not  to  converse  with  any  person  on  the 
subject  of  the  trial.2  Where  the  witnesses  for  the  prose- 
cution have  all  been  examined,  the  court  may  order  the 
case  to  be  adjourned,  and  direct  another  trial  to  be  pro- 
ceeded with,  in  order  to  give  time  for  the  production  of 
a  thing  essential  to  the  proof  deposited  at  a  distance.8 
And  on  a  trial  for  murder,  before  Maule,  J.,  at  York, 
December,  1848,  where,  after  the  opening  address  of  the 
counsel,  it  was  discovered  that  in  consequence  of  the 
detention  of  the  railway  train,  the  witnesses  for  the  prose- 
cution had  not  arrived  in  the  city,  the  trial  was  adjourned, 
the  jury  was  locked  up,  a  fresh  jury  was  called  into  the 

oath  should  appear  on  the  record.  l  R.  v.   Stone,  6  T.  R.  527,  530, 

— Lawrence  v.   Com.,   71  Va.    (30  101  Eng.  Rep.  684;   R.  v.  Hardy, 

Gratt.)  845.  24  St.  Tr.  418. 

l  As  to  misconduct  as  ground  for  2  See  R.  v.  Kinnear,  2  Barn.  & 

new    trial,   see,    infra,    §§  1780    et  Aid.  462. 

seq.  3  R.  v.  Wenborn,  6  Jur.  267. 
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jury  box,  and  another  case  was  proceeded  with.4  Where 
a  juror  was  sworn  in  a  wrong  name,  and  the  objection 
was  taken  before  the  verdict,  the  same  learned  judge,  at 
the  same  assizes,  intimated  that  the  proper  course  was  to 
discharge  the  jury,  and  try  the  prisoners  again ;  although 
there  being  in  that  case  a  second  indictment  against  the 
prisoners,  such  a  course  was  there  not  necessary.5  It  has 
been  held  that  the  trial  must  proceed,  although  in  the 
course  of  the  proceedings  it  is  discovered  that  one  of  the 
jurors  is  related  to  the  prisoner  on  trial,  as  that  fact  was 
a  ground  of  challenge.6  Where  a  prisoner,  indicted  for 
felony,  with  whom  the  jury  were  charged,  was  by  sudden 
illness  rendered  incapable  of  remaining  at  the  bar,  the 
jury  were  discharged,  and  the  prisoner,  on  recovering, 
was  tried  before  another  jury;7  and  in  a  case  of  misde- 
meanor, where  the  prisoner  became  ill  and  was  carried 
out  of  court,  the  judge  discharged  the  jury,  being  of  the 
opinion  that  the  consent  of  his  counsel,  that  the  case 
should  proceed  in  the  absence  of  the  defendant,  was  not, 
under  such  circumstances,  sufficient;  and  if  a  prisoner 
so  taken  ill  recovers  during  the  assizes,  he  may  be  put  on 
his  trial  again — the  proceeding  being,  of  course,  begun  de 
novo. ' ' 8 

§  1654.  Ik  this  country  separations  and  discharge 
allowed  in  cases  less  than  capital.  In  this  country,  in 
misdemeanors,  the  unquestioned  usage  is  for  the  jury,  if 
the  case  can  not  be  concluded  in  one  session,  to  be  allowed 
to  separate,  repairing  for  the  recess  to  their  respective 
homes,  cautioned,  however,  not  to  communicate  with 
others  as  to  the  trial.1  In  felonies,  while  the  English  prac- 
tice is  to  refuse  to  permit  such  separation  during  re- 
cesses,2 in  the  United  States  the  practice  is  to  permit  such 

4R.  v.  Foster,  3  Car.  &  K.  201.  8R.  v.  Streek,  2  Car.  &  P.  413. 

5R.  v.  Metcalf,  MS.  12  Eng.  C.  L.   646;    Jervis'  Arch- 

6R.  v.  Wardle,  1  Car.   &  Mar.  bold,  17th  ed.  (1871),  p.  162. 

647,  41  Eng.  C.  L.  351.  i  Infra,  §§  1754-1756. 

1 R.  v.  Stevenson,  2  Leach  546.  2  Ibid. 
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separation  in  cases  less  than  capital.3  Under  what  cir- 
cumstances the  jury  may  be  discharged  in  consequence  of 
inability  to  agree  upon  a  verdict  has  been  already  con- 
sidered.4 

§  1655.  Otherwise  as  to  capital  cases.  As  to  capi- 
tal cases,  there  is  great  diversity  of  opinion;  but  while 
the  weight  of  authority  is  that  such  separation  should  not 
be  permitted,  there  is  a  growing  tendency  towards  relaxa- 
tion of  this  rule.1 

§  1656.  Tampering  with  jury  to  be  summarily  pun- 
ished. Tampering  with  the  jury  is  not  only  amisdemeanor, 
but  a  contempt.  It  is,  as  will  presently  be  more  fully 
seen,  a  misdemeanor  to  submit,  to  jurymen  sworn  in  a 
case,  any  information  as  to  the  case  except  with  the  sanc- 
tion of  the  court,  in  the  presence  of  both  parties.1  It  is  a 
misdemeanor  in  a  juryman  knowingly  to  permit  such  com- 
munications.2 The  offense  may  be  punished  by  indict- 
ment; or  summarily,  by  attachment  and  imprisonment  as 
for  a  contempt.3  If  a  verdict  has  been  attained  by  the 
party  in  whose  interest  the  communication  was  made, 
then,  as  will  hereafter  be  fully  seen,  a  new  trial  will  be 
granted.4 

§  1657.  Court  can  discharge  jury  in  cases  op  sur- 
prise,   WHEN    GROSS   INJUSTICE   WOULD    OTHERWISE   RESULT. 

Can  a  jury  be  discharged  or  a  juryman  be  withdrawn  dur- 
ing the  trial  of  a  case,  if  from  any  unexpected  incident  the 
case  be  brought  to  a  stand-still?  Here  again  we  impinge 

s  Infra,    §1757.  1  Infra,  §§  1758-1760. 

4  Supra,   §§  1366,  1426,  1436.  i  Infra,(  §  1906. 

In  Massachusetts  it  is  the  prao-  2  Infra    S  1664 

tice  for  the  court  to  direct  an  offl-  '            " 

cer,    in    case    the    jury    has    not  8  Infra-  §  1902- 

agreed  after  a  certain  number  of  4  See,  fully,  infra,  !§  1762,  1771, 

hours,  to  discharge  them  if  they  1776  and  1777- 

say  they  are  unable  to  agree. —  As  to  plea  of  once  In  jeopardy. 

Com.   t.   Townsend,  87  Mass.    (6  see,  supra,  §  1426. 
Allen)  218. 
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on  topics  elsewhere  abundantly  discussed,  and  as  to  which 
opinions  of  courts  are  in  irreconcilable  conflict.  First,  it 
will  be  remembered,  we  meet  the  constitutional  provision 
that  no  man  shall  be  placed  twice  in  jeopardy  for  the  same 
offense;  and  on  this  the  question  arises  whether  there  is 
any  "jeopardy"  until  the  verdict  of  the  jury  is  given.1 
Next,  as  to  cases  not  capital,  in  all  jurisdictions,  and  even 
as  to  capital  cases  in  those  jurisdictions  where  the  "jeop- 
ardy" is  not  considered  to  take  place  until  verdict,  we 
are  arrested  by  the  question  whether  the  court,  upon 
either  party  being  surprised  by  sickness,  or  sudden  fail- 
ure of  evidence,  or  other  material  casualty,  can  withdraw 
a  juror,  or  discharge  the  jury.  That  such  is  the  usual 
practice  is  elsewhere  seen  ;2  but  in  all  such  cases  it  must 
appear,  to  justify  a  discharge,  that  the  party  applying  for 
it  was  really  surprised — that  no  ordinary  diligence  and 
caution  could  have  guarded  against  the  surprise — and 
that,  unless  the  court  so  interfere,  a  grossly  unjust  verdict 

l  See    this    point    discussed    at  mer   conviction   or   a   former    ac- 

large,  supra,  §§1426,  1447.  quittal  for  the  same  offense;   but 

"It  would  seem  to  be  the  better  if  the  former  trial  has  been  abor- 

opinion  that  the  discharge  of  the  tive  without  a  verdict,  there  has 

jury  without  giving  a  verdict  is  a  been  neither  a  conviction  nor  an 

matter  of  practice  in  the  discre-  acquittal.— Winsor  v.  R.  L.  R.,  1 

tion  of  the  judge  at  the  trial,  and  Q-  B.   395,   35  L.   T.    (M.   C.)    1S1 

that    although    the    power    with  (Exch.  Chamb.). 
which  he  is  thus  invested  ought         And  the  discretion  exercised  by 

not  to  be  exercised  without  very  the  judge  in  this  respect,   at  all 

strong  reasons,  yet  that  it  may  be  events   where   he   discharges   the 

exercised  without  any  absolute  'ne-  jury  on  the  ground  of  necessity,  of 

cessity.' " — Archbold's  C.  P.,  17th  the   existence  of  which  necessity 

ed.,  169.     See  R.  v.  Charlesworth,  it  is  for  him  alone  to  determine, 

2  F.  &  F.  326,  1  B.  &  B.  25.  can  not  be  reviewed  in  any  way. — 

In    the    English    practice,    a   de-  Winsor  v.  R.,  L.  R.  1  Q.  B.  395,  35 

fense,    founded   on   the    improper  L.  T.  (M.  C.)  161  (Exch.  Chamb.). 

discharge  of  the  jury,  can  not  be  See,   supra,   §§  1406,   1445  et  seq; 

taken  by  plea,  for  the  only  pleas  infra,  §§  1753,  1760. 
known  to  the  law  founded   upon  2  Supra,    §§  1445   et   seq;    infra, 

a  former  trial  are  pleas  of  a  for-  §  1759. 
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might  ensue.    But  the  grounds  of  the  necessity  should, 
for  the  sake  of  caution,  be  spread  on  the  record.8 

§  1658.  Adjournment  of  court  good  ground  for  dis- 
charge. Under  any  circumstances,  the  closing  of  a  term 
of  court  before  verdict  is  a  good  ground  for  discharge  in 
states  where  no  verdict  can  afterwards  be  taken.1 

§  1659.  And  so  is  sickness  or  eminent  disquali- 
fication of  juror.  Even  by  those  courts  where  the  con- 
stitutional provision  is  construed  most  strictly,  such 
sickness  of  a  juror  as  incapacitates  him  for  further  atten- 
tion to  the  case  is  ground  for  withdrawing  a  juror,  or,  to 
put  the  motion  in  the  shape  which  it  now  generally  takes, 
for  the  jury's  discharge.1  The  same  course  is  taken  when 
a  juror  becomes  deranged  ;2  and  when  the  court  and  par- 
ties are  surprised  by  the  transpiring  of  some  gross  and 
eminent  disqualification  of  a  juror, — e.  g.,  that  he  is  an 
alien, — in  those  states  in  which  this  is  an  absolute  statu- 
tory disqualification,8  or  that  he  is  unequivocally  inter- 

8  ALA. — Vincent,  Ex  parte,  43  good  ground  to  discharge  a  jury 
Ala.  402.  ARK.  —  McKenzie  v.  that  a  juror  had  fraudulently  pro- 
State,  26  Ark.  334.  IOWA— State  cured  his  admission  on  the  panel 
v.  Redman,  17  Iowa  329;  State  v.  in  order  to  ac«uit  the  defendant. 
Vaughan,    29    Iowa    286.     KY.-  1  SuPra-  §  145°- 

O'Brien  v.  Com.,  72  Ky.  (9  Bush),  *  Se?'  supra<  »  "«  et  se«-  M0- 

„„„    nr   .        „        „,*     r  .      ai  *  —Hector  v.   State,  2  Mo.   166,   22 

333   15  Am    Rep.  715.    Instate  Am.  Dec.  454.    TENN._Mahala  v. 

v  Evans,  21  La  Ann.  821.  NEV  -  lg  Tenn 

State   v.   Pritchard,   1     Nev.   101.  Am    Dec             ^  y              ■  ^ 

N.  Y.-People  v.  Beagle    60  Bart.  Tenn_  ((J  Hum         601_  VA__Com_ 


529.     N.  C. — State  v.  Ephraim,  15 
N.  C  (2  Dev.  &  B.  L.)  162;  State 


v.    Fells,    36    Va.    (9    Leigh)    613. 
FED.— United    States   v.   Haskell, 


v.  Lytle,  40  N.  C.  (5  Ired.  L.)  58.      4  Wash   4Q2>  Fe(J    Cag   Nq    ^ 
TEX.-Moseley  v.  State,  33  Tex.      BNG._And    se6(    also>    Kinlocn.3 


671. 


Case,  Fost.  28. 


As  to  discharging  juror  for  in-  See    als0    infra    §§  1457j  u5g 

competency,    see,    further,    supra,  2  United    States    v.    Haskell,    4 

§  1608.  Wash.  402,  Fed.  Cas.  No.  15321. 

In  Washington  v.  State,  89  N.  C.  s  Stone  v.  People,  3  111.  (2  Scam.) 

B35,  45  Am.  Rep.  700,  It  was  held  326;  infra,  §§845  et  seq. 
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ested  in  the  case,  having  improperly  concealed  this  inter- 
est at  the  time  of  empaneling.4 

§  1660.  In  non-capital  cases  jury  may  be  discharged 
at  discretion  of  court.  Can  a  jury  be  discharged  on  fail- 
ure to  agree?  It  will  be  sufficient,  in  answer  to  this  ques- 
tion, to  state  the  points  already  established  in  other 
relations. 

(a)  In  misdemeanors,  and  in  all  felonies  less  than  capi- 
tal, it  is  in  the  discretion  of  the  court  to  discharge  the 
jury,  when  there  is  no  reasonable  prospect  of  their  agree- 
ment, if  they  have  been  together  a  sufficient  time  to  enable 
a  just  conclusion  in  this  respect  to  be  reached.1 

§  1661.  Conflict  of  opinion  in  capital  cases,  (b)  In 
capital  cases  the  same  view  is  adopted  in  the  federal 
courts  and  in  the  courts  of  most  of  the  states ;  while  in 
others  such  discharge  is  a  bar  to  a  second  trial,  unless  it 
appear  from  the  record  that  such  discharge  was  neces- 
sary,— e.  g.,  caused  by  dangerous  sickness  of  juror.1 
Whether  the  prisoner  can  by  consent  cure  the  irregularity 
in  such  cases  is  elsewhere  discussed.2  Whether  there  was 
jeopardy  is  a  question  of  law  as  to  which  error  lies, 
though  it  is  as  a  rule  otherwise  as  to  the  question  whether 
the  fact  of  disagreement  or  other  incapacitation  was  duly 
proved.3 

4  Com.  v.  McFadden,  23  Pa.  St  82  N.  C.  570;    State  y.  Chase,  82 

12;   United  States  v.  Coolidge,   2  N.    C.    575.      OHIO— Sutcliffe    v. 

Gall.    364,    Fed.    Cas.   No.    14858;  State,   18  Ohio  469,   51   Am.   Dec. 

infra,  51784.  459;    Dobbins   v.    State,    14    Ohio 

l  ALA.— Williams    v.    State,    45  St.  493.     TEX. — Mosely  v.   State, 

Ala.  57.     CONN.— State  v.  Wood-  33  Tex.  671.    BNG.— Winsor  v.  R., 

ruff,  2  Day  504,  2  Am.  Dec.  122.  6  Best  &  S.  143,  118  Eng.  C.  L. 

MASS. — Com.  v.  Bowen,   9  Mass.  141. 

494;    Com.  v.  Purchase,  19  Mass.  See,    also,    cases    cited    supra, 

(2   Pick.)    521,   13   Am.   Dec.   452;  §§1366,  1426. 

Com.    v.    Eastman,    55    Mass.   (1  l  Supra,   §§  1426-1456. 

Cush.)  189,  48  Am.  Dec.  596;  Peo-  2  Supra,     §§1455,     1477;     infra, 

pie   v.   Goodwin,   18   John.   187,   9  §§  1668,  1723,  1724. 

Am.  Dec.  203 ;  People  v.  Green,  13  3  See  cases  cited  to  §  1660.    And 

Wend.  55.     N.  C— State  v.  Bass,  see,  also:     MD. — State  v.  Leunig, 
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m.  deliberations  of  jury. 

§  1662.  Jury  must  be  secluded  during  deliberation. 
As  soon  as  the  case  is  submitted  to  the  jury,  they  are  to 
be  kept  together,  under  the  charge  of  an  officer,  in  such 
a  way  as  to  be  secluded  from  all  communication  with 
other  parties,  until  they  have  agreed  on  a  verdict,  or  it 
appear  that  it  is  impossible  for  them  to  agree.1 

What  books  or  other  instruments  of  proof  the  jury  may 
take  with  them  is  hereafter  discussed.2 

It  is  the  duty  of  the  court  to  see  that  the  jury  are  pro- 
vided with  medicine  and  other  conveniences  or  neces- 
saries.8 

1.  Swearing  of  Officer. 

§  1663.  Officer  must  be  duly  sworn.  The  officer 
should  be  a  sworn  officer  of  the  court,  of  if  not,  must  be 
sworn  specially  to  faithfully  discharge  the  office  imposed 
on  him  in  the  particular  case.  When  the  jury  have  been 
out  with  an  unsworn  officer,  this  is  ground  for  a  new 
trial,  unless  it  appear  affirmatively  that  no  prejudice  to 
the  defendant  resulted  thereby.1  And  the  better  practice 
in  all  cases  is  to  swear  the  officer  "well  and  truly  to  keep 
the  jury  in  some  convenient  and  private  place  (or  in  cer- 
tain rooms  prescribed  by  the  court) ,  and  not  to  suffer  any 

42  Ind.   541.     KY.— Com.  v.  Olds,  l  Supra,     §11660,     1661;     infra, 

15  Ky.  (5  Lit.)  137.    N.  C— State  §1753;    State   v.   Leunig,   42   Ind. 

v.   Alman,    64   N.   C.   309.     PA.—  541. 

But  see  Com.  v.  Cook,  6  Serg.  &  See    criticisms    by    Sir    James 

R.   577,   9   Am.    Dec.   465.     VA. —  Fitz-Stephens  In   his   Treatise  on 

Williams  v.  Com.,  43  Va.  (2  Gratt.)  Criminal   Law,   p.   223;    and   also, 

567.    FED.— United  States  v.  Peres,  In  Matter  of  Newton,  13  Ad.  &  E. 

22  U.  S.  (9  Wheat.)   579,  6  L.  Ed.  N.  S.  (13  Q.  B.)  716,  66  Eng.  C.  L. 

165;    United    States   v.   Morris,   1  716. 

Curt.    23,    Fed.    Cas.    No.    15815;  2  Infra,  §1768. 

United  States  v.  Haskell,  4  Wash.  3  O'Shields  v.  State,  55  Ga.  696; 

402,  Fed.  Cas.  No.  15321.  infra,   §  1666. 

See,  also,  supra,  §§  1430  et  seq.  l  Infra,  §  1766. 
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person  to  speak  to  them,  nor  to  speak  to  them  yourself  on 
the  subject  of  the  case,  without  leave  of  court."2 

2.  Commv/nications  by  Third  Parties. 

§  1664.  Illegal  communication  with  jury  is  indict- 
able. For  third  parties  to  communicate  with  a  jury,  when 
engaged  in  its  deliberations,  is  an  indictable  offense,  when 
such  communication  touches  the  subject-matter  of  the 
trial,1  or  such  unauthorized  communication  may  be  treated 


2McCann  v.  State,  17  Miss.  (9 
Smed.  &  M.)  465;  Phillips  v.  Com., 
60  Va.  (19  Gratt.)  485. 

See,  supra,  §§  338,  721,  1264, 
1656;  infra,  §1912. 

This  is  substantially  the  oath 
approved  by  Lord  Kenyon,  in  R. 
v.  Stone,  6  I.  R.  527. 

l  "At  its  last  session,"  said 
Judge  Field,  of  the  Supreme  Court 
of  the  United  States,  in  charging 
a  grand  jury  in  California,  in  Au- 
gust, 1872  (Pamph.  Rep.,  p.  12), 
''Congress  passed  a  stringent  act 
to  prevent  the  continuance  of  this 
pernicious  practice,  as  well  as  to 
prevent  any  attempt  to  influence 
the  administration  of  justice  cor- 
ruptly, or  by  the  intimidation  of 
jurors.  It  is  entitled,  'An  act  to 
prevent  and  punish  the  obstruc- 
tion of  the  administration  of  jus- 
tice in  the  courts  of  the  United 
States.'  It  enacts  'that  if  any  per- 
son or  persons  shall  corruptly,  or 
by  threats  or  force,  or  by  threat- 
ening letters,  or  any  threatening 
communications,  endeavor  to  in- 
fluence, intimidate,  or  impede  any 
grand  or  petit  jury  or  juror  of 
any  court  of  the  United  States  in 
the  discharge  of  his  or  their  duty, 
or  shall  corruptly,  or  by  threats  or 
force,  or  by  threatening  letters,  or 
any   threatening   communications, 


influence,  obstruct,  or  impede,  or 
endeavor  to  influence,  obstruct,  or 
impede  the  due  administration  of 
justice  therein,  such  person  or 
persons  so  offending  shall  be  lia- 
ble to  prosecution  therefor  by  in- 
dictment, and  shall,  on  conviction 
thereof,  be  punished  by  fine  not 
exceeding  one  thousand  dollars,  or 
by  imprisonment  not  exceeding 
one  year,  or  by  both,  according  to 
the  aggregation  of  the  offense.' 
And  it  also  enacts  that  'if  any  per- 
son or  persons  shall  attempt  to 
influence  the  action  or  decision 
of  any  grand  or  petit  juror  upon 
any  issue  or  matter  pending  be- 
fore such  juror,  or  before  the  jury 
of  which  he  is  a  member,  or  per- 
taining to  his  or  their  duties  by 
writing  or  sending  to  him  any  let- 
ter or  letters,  or  any  communica- 
tion in  print  or  in  writing,  in 
relation  to  such  issue  or  matter, 
without  the  order  previously  ob- 
tained of  the  court  before  which 
the  said  juror  is  summoned,  such 
person  or  persons  so  offending  shall 
be  deemed  guilty  of  a  misdemea- 
nor, and  shall  be  liable  to  prose- 
cution therefor  by  indictment  or 
information,  and  shall,  on  convic- 
tion thereof,  he  punished  by  fine 
not  exceeding  one  thousand  dol- 
lars, or  by  imprisonment  not  ex- 
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as  a  contempt  of  court.2  Even  irregular  communications 
from  the  judge  may  vitiate  the  verdict.3 

§  1665.   Such  communications  ground  for  new 

trial.  It  is  doubted  whether  the  reception  of  communi- 
cations as  to  the  case  by  itself  avoids  the  verdict,  in  case 
of  conviction,  or  whether  it  is  necessary  to  prove  preju- 
dice to  the  defendant.  The  former  is  the  better  opinion,1 
as  it  can  not  be  presumed  that  such  communication  was 
without  influence  in  securing  the  result. 

It  is  otherwise,  however,  when  the  communications  do 
not  touch  the  subject-matter  of  the  trial.  In  such  case  the 
verdict  will  not  be  disturbed.2  But  if  the  jury  are  allowed 
to  disperse,  when  deliberating,  or  are  left  without  guard 
in  the  society  of  other  persons,  this  is  per  se  ground  for 
a  new  trial.8 

3.  Food  and  Brink. 

%  1666.  Food  and  drink  may  be  supplied  to  jury.  The 
old  rule  used  to  be  that  the  jury,  when  the  charge  is  com- 
mitted to  them,  should  be  kept  together  without  food.1 
This,  however,  no  longer  obtains,  and  the  only  point  as  to 
which  doubt  is  expressed  is  as  to  whether  the  use  of 
spirituous  liquors  at  this  period  vitiates  the  verdict.  It 
may  indeed  be  a  contempt  to  permit  juries  to  take  liquor 
without  consent  of  court ;  but  the  preponderance  of  opin- 
ion is  that,  unless  intoxication  results,  this  is  not  ground 
for  new  trial.2  As  has  been  seen,  the  jury  is  to  be  pro- 
vided with  proper  necessaries  and  comforts.3 

ceeding   six   months,   or  by   both  l  See,  infra,  §§  1771-1778,  1898. 

such   fine   and   imprisonment,   ac-  2  Infra,    §§1776,   1777;    State   v. 

cording  to  the  aggravation  of  the  Bailey,  32  Kan.  83,  3  Pac.  769. 

offense.'    You  thus  perceive  that  3  infra,  §§1760-1772. 

Congress  intends  that  in  the  in-  i  Ibid. 

vestigation  of  public  offenses  you  On   the  question   of  consent  of 

shall  be  secure  from  intimidation  court,  see  State  v.  Bailey,  32  Kan. 

or    personal    influence    of    every  83,  3  Pac.  769. 

kind."  2  Infra,  §  1760. 

2  Infra,  §  1902.  s  Supra,     §  1662;     O'Shields    v. 

8  Supra,  §1649;   infra,  §1770.  State,  55  Ga.  696. 
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4.  Casting  Lots. 

%  1667.  Casting  lots  may  be  ground  for  new  trial. 
Misconduct  of  this  character  is  usually  the  subject  of 
examination  on  motion  for  a  new  trial,  under  which  head 
it  is  discussed.1 

rv.   CURING  IRREGULARITIES  by  consent. 

§  1668.     HOW  EAR  CONSENT  MAY  CURE  IRREGULARITIES.    In 

England,1  and  in  several  American  courts,2  there  has 
been  a  tendency  to  hold  the  defendant  incapable  of  assent- 
ing to  separation  or  similar  indulgences  of  jurors  during 
trial,  sometimes  because  of  the  peculiar  attitude  of  the 
defendant,  which  makes  it  improper  to  compel  him  to 
decide  such  delicate  questions,  and  sometimes  because  the 
separation  of  a  jury  is  so  gross  a  violation  of  a  funda- 
mental law  that  no  consent  can  legitimate  it.  It  is  diffi- 
cult, however,  to  sustain  either  of  these  propositions  to 
their  full  extent.3  No  hesitation  has  been  expressed  as  to 
requiring  defendants  to  decide  as  to  questions  of  consent, 
some  of  which  are  at  least  as  delicate  as  that  under  con- 
sideration.4 Thus,  it  has  been  held  that  a  defendant  is 
permitted  to  waive  a  preliminary  examination  before  a 
magistrate,  no  matter  how  much  this  may  subsequently 
prejudice  him;5  to  waive,  under  statutory  authority,  a 

l  Infra,  §  1782.  3  S  e  e,     generally,    Johnson    y. 

1  R.   v.   Woolf,   1   Chit.   402,   18  Com.,  115  Pa.  St  360,  9  Atl.  78. 
Eng.  C.  L.  223.    See,  supra,  §  1455.  4  See  People  y    ^^  g5  CaL 

2  Berry    v.    State,    10    Ga.    511;  230;  Perteet  v.  People,  70  111  171- 
State  v.  Populus,  12  La.  Ann.  710;  Bulllner    v_    people,    95    111     394- 
Woods    v.    State,    43    Miss.    364;  gtate  y   Waters>  x  Mo   A        ? 
Peiffer  v.  Com.,  15  Pa.  St.  468,  53 

Am.  Dec.  605;  Wesley  v.  State,  20  As  t0   co""nt,   on  the  general 

Tenn   (1  Humph.)  502.  question,    see     1    Kerr's    Whart 

All  capital  cases,  except  the  one  Crim'  Law>  §§  61  et  «*• 

from  Louisiana.  As  t0  question  of  jeopardy,  see. 

As     to     jeopardy,     see,     supra,  supra,   §  1455;    People  v.  Granice, 

s  1455.  50   Cal.  447;    State  v.   Potter,  IS 

As   to   separation  of  jury,   see,  Kan-  8". 

infra,  §  1760.  »  See,  supra,  §§  111  et  sea,. 
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grand  jury,  even  in  felonies  ;e  to  waive  even  the  unconsti- 
tutionality of  the  law  under  which  the  grand  jury  was 
summoned;7  to  waive  the  right  to  a  copy  of  the  indict- 
ment;8 to  waive  technical  objections  to  jurors,  though 
here,  too,  by  a  refusal  his  case  may  be  prejudiced;9  to 
waive,  in  certain  minor  misdemeanors,  his  right  to  be 
present  during  trial;10  and  to  waive  objections  to  evi- 
dence, under  circumstances  in  which  it  might  be  in  like 
manner  forcibly  urged  that  the  election  to  which  he  is  put 
is  unfair,  as  to  decline  would  exhibit  him  in  an  ungracious 
light  before  the  jurors.11  It  has  also  been  seen  that  the 
defendant,  even  in  the  view  of  those  courts  which  attach 
the  most  stringent  construction  to  the  constitutional  lim- 
itation as  to  jeopardy,  is  permitted  to  waive  this  right 
by  a  motion  for  a  new  trial,  if  not  by  a  motion  in  arrest 
of  judgment.12  If  we  confine  the  question  of  separation 
to  the  period  between  the  charge  of  the  judge  and  the  ren- 
dering of  the  verdict,  and  if  we  treat  "separation"  as 
convertible  with  "dispersion,"  then,  no  doubt,  "separa- 
tion" can  not  be  legalized  by  consent,  so  as  to  permit  a 
jury  thus  dispersed  to  reunite  and  return  a  verdict.  But 
it  is  otherwise  when  we  come  to  the  question  of  separation 
during  trial,  but  before  the  judge 's  charge,  and  are  asked 
to  decide  that  while  such  separation  is  allowable  in  mis- 
demeanors, and  even  in  non-capital  felonies,  it  can  not  be 
cured  even  by  consent  in  felonies  that  are  capital.  If,  in 
a  high  felony,  this  privilege  is  not  likely  to  be  abused,  it 
certainly  will  not  be  in  capital  cases,  in  which  the  jury  are 
under  peculiarly  solemn  sanctions.    If  the  defendant  is 

«  Edwards  v.  State,  45  N.  J.  L.  io  Supra,  §  1777. 

(16  Vr.)   419.  11  Infra,   §  1743. 

i  United  States  v.  Gale,  109  U.  S.  As  a  strong  case  of  this,  State 

65,  3   Sup.  Ct.  1,   27   L.   Ed.  857;  v.  Poison,  29  Iowa  133. 

supra,  §1277;   infra,  §1693.  12  See,    supra,    §1455;     infra, 

8  Supra,  §  1631.  §§1692,1700. 

9  See,  supra,  §1278;  Infra,  As  to  scope  of  maxim,  Volenti 
§§  1785,  1827-1830;  State  T.  Wa-  non  fit  injuria,  see  1  Kerr's  Whart 
ters,  62  Mo.  196.  Crim.  Law,  §§  184,  185. 
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anxious  to  conciliate  in  a  capital  case,  so  is  he  also  in  a 
high  felony.  To  refuse  to  defendants  this  privilege  of 
consenting  to  separation  during  trial  will,  in  the  long  run, 
be  oppressive  rather  than  protective,  for  it  will  tend  to 
force  trials  on  with  undue  speed,  and  introduce  into  the 
jury  box  an  inferior  grade  of  jurymen.13  Hence  it  is  that 
the  weight  of  authority  is  that  the  defendant,  even  in 
capital  cases,  can  legalize  the  separation  of  the  jury  dur- 
ing the  recesses  of  the  court,  down  to  the  period  when  the 
case  is  given  to  them  for  deliberation  by  the  charge  of  the 
court.14  But  such  consent  does  not,  unless  as  to  minor 
offenses,  under  statutory  authority,  operate  to  legalize  a 
trial  by  eleven  instead  of  twelve  jurors,15  although  it  has 


13  See,  infra,  §  1758. 

As  to  effect  of  consent,  see, 
supra,  §  1455. 

14  See,  supra,  §1455;  infra, 
§  1758,  and  see  Smith  v.  Com.,  14 
Serg.  &  R.   (Pa.)   70. 

In  State  v.  Brown,  75  Mo.  317, 
it  was  held  that  where  the  record 
was  silent  as  to  defendant's  con- 
sent to  separation,  such  consent 
would  be  presumed.  Same  prin- 
ciple held  in  Henning  v.  State,  106 
Ind.  386,  55  Am.  Rep.  756,  6  N.  E. 
803,  7  N.  E.  4. 

Compare:  Wesley  v.  State,  30 
Tenn.  (11  Humph.)  502;  Grissom 
v.  State,  4  Tex.  App.  374. 

is  ALA. — Bell  v.  State,  44  Ala. 
393.  CAL  — People  v.  O'Neil,  48 
Cal.  257.  IND.— Allen  v.  State,  54 
Ind.  461.  MISS.— Hunt  v.  State, 
.  61  Miss.  577.  MO. — State  v.  Davis, 
*66  Mo.  684,  27  Am.  Rep.  387. 
N.  Y.  —  Cancemi  v.  People,  18 
N.  Y.  128,  7  Abb.  Pr.  271. 

In  State  v.  Kaufman,  51  Iowa 
578,  2  N.  W.  275,  such  an  agree- 
ment was  sustained  in  a  trial  for 
felony. 

In  Texas  such  an  agreement  has 


been  sustained,  as  to  misdemean- 
ors.—  Jones  v.  State,  14  Tex. 
App.  85. 

Chief  Justice  Shaw,  in  Com.  v. 
Dailey,  66  Mass.  (12  Cush.)  83, 
where  the  court  held  that  on  a 
trial  for  assault  and  escape  the 
defendant  might  agree  to  be  tried 
by  a  jury  of  eleven,  said,  after 
citing  R.  v.  Sullivan,  8  Ad.  &  E. 
831,  35  Eng.  C.  L.  865:  "It  is 
asked,  if  consent  will  authorize 
a  trial  before  eleven  jurors,  why 
not  before  ten,  six,  or  one?  It 
appears  to  us  that  it  is  a  good 
answer  to  say  that  no  departure 
from  established  forms  of  trial 
can  take  place  without  permission 
of  the  judge,  and  no  discreet 
judge  would  permit  any  such  ex- 
travagant or  wide  departure  from 
those  salutary  forms  as  the  ques- 
tion supposes,  nor  any  departure 
unless  upon  some  unforeseen  or 
urgent  emergency." 

The  guarantee  in  the  federal 
constitution  of  "a  public  trial  by 
an  impartial  jury"  does  not,  it 
has  been  held,  control  state  pro- 
cedure. —  United    States   v.   Cool- 
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been  held  otherwise  as  to  misdemeanors  ;le  nor  can  a  de- 
fendant, according  to  the  preponderance  of  authority, 
waive,  even  where  there  is  an  enabling  statute,  his  right 
to  a  trial  by  jury  on  a  plea  of  not  guilty.17  And  supposing 


idge,  14  U.  S.  (1  Wheat.)  415,  4 
L.  Ed.  124;  Fox  v.  Ohio,  46  U.  S. 
(5  How.)  410,  12  L.  Ed.  213; 
United  States  v.  Cook,  84  U.  S. 
(17  Wall.)   168,  21  L.  Ed.  538. 

— Otherwise  as  to  the  fourteenth 
amendment,  providing  that  a  state 
shall  not  "deprive  any  person  of 
life,  liberty,  or  property  without 
due  process  of  law." — Connolly  v. 
State,  60  Ala.  89,  31  Am.  Rep.  34; 
Sarah  v.  State,  28  Ga.  576;  Mur- 
phy v.  State,  97  Ind.  579. 

16  GA. — Sarah  v.  State,  28  Ga. 
576.  KY. — Murphy  v.  Com.,  59 
Ky.  (1  Mete.)  365;  Tyra  v.  Com., 
58  Ky.  (1  Mete.)  1,  71  Am.  Dec 
455.  MASS. — Com.  v.  Dailey,  65 
Mass.  (12  Cush.)  80.  MO.— State 
v.  Van  Matre,  49  Mo.  268.  NEV.— 
State  v.  Barowsky,  11  Nev.  119. 
TEX.— Stell  v.  State,  14  Tex. 
App.  59. 

17  ARK.— Wilson  v.  State,  6  Ark. 
601;  Bond  v.  State,  17  Ark.  290; 
Cooper  v.  State,  21  Ark.  228. 
CONN. — State  v.  Maine,  27  Conn. 
281.  MD. — League  v.  State,  36 
Md.  259.   MICH.— People  v.  Smith, 

9  Mich.  193;  Hill  v.  People,  16 
Mich.  351.    MO.— Neales  v.  State, 

10  Mo.  498;  State  v.  Mansfield, 
41  Mo.  470.  N.  H— Opinions  of 
Justices,  41  N.  H.  550.  N.  C— 
State  v.  Stewart,  89  N.  C.  563; 
State  v.  Holt,  90  N.  C.  749,  47  Am. 
Rep.  544.  OHIO— Dillingham  v. 
State,  5  Ohio  St.  283;  Williams  v. 
State,  12  Ohio  St.  622.  WIS  — 
State  v.  Lockwood,   43   Wis.   403. 

Crim.  Proc. — 132 


FED. — United  States  v.  Taylor,  11 
Fed.  470. 

In  State  v.  Worden,  46  Conn. 
349,  it  was  held  that  a  statute  was 
constitutional  which  provided  that 
in  all  prosecutions  the  defendant 
could  elect  to  he  tried  by  the 
court  instead  of  by  the  jury. 

— To  the  same  effect,  see  Con- 
nelly v.  State,  60  Ala.  39,  31  Am. 
Rep.  31;  Murphy  v.  State,  97  Ind. 
579  (except  in  capital  cases) ; 
Daily  v.  State,  4  Ohio  St.  57;  Dil- 
lingham v.  State,  5  Ohio  St.  280; 
Ward  v.  People,  30  Mich.  116. 

In  State  v.  White,  33  La.  Ann. 
1218,  the  right  to  waive  such  trial, 
under  statute,  was  affirmed. 

— So  in  Alabama. — See  Wren  v. 
State,  70  Ala.  1;  Summens  v.  State, 
70  Ala.  16. 

—So  in  Iowa. — See  State  v.  Car- 
man, 63  Iowa  130,  50  Am.  Rep.  741, 
18  N.  W.  691;  State  v.  Larrigan, 
66  Iowa  426,  23  N.  W.  907  (both 
cases  of  felony). 

— So  in  Texas. — See  Bullard  v. 
State,  38  Tex.  504;  Stell  v.  State, 
14  Tex.  App.  59. 

In  State  v.  Conlin,  27  Vt.  318, 
it  was  intimated  that  the  consti- 
tutional restriction  applies  only  to 
high  crimes. 

For  an  examination  of  the  cases, 
see  note  in  1  Am.  Crim.  Law  Mag. 
193. 

In  Dacre's  Case,  Kel.  59,  84  Eng. 
Repr.  1082,  where  Lord  Dacre  was 
tried  for  treason,  one  question  was 
whether  the  prisoner  might  waive 
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it  to  be  a  fundamental  principle  of  the  common  law  that  a 
jury,  when  its  deliberations  once  commence,  must  be  kept 
together  in  seclusion  until  they  terminate,  it  must  on  like 
reasoning  be  held  that  consent  does  not  validate  a  sepa- 
ration of  the  jury  between  the  charge  of  the  court  and  the 
verdict.18  The  question  as  to  separation  during  trial  is 
one  more  open  to  doubt,  and  is  hereafter  independently 
discussed.19  But  even  a  separation  during  trial,  if  im- 
proper on  other  grounds,  can  not  be  cured  by  an  assent 
obtained  from  the  defendant  by  solicitation.  A  party 
should  not  be  forced  into  a  choice  between  surrendering  a 
right  or  exciting  a  prejudice  in  those  by  whom  the  case  is 


a  trial  by  his  peers  and  be  tried 
by  the  country,  but  the  judges  of 
the  Court  of  King's  Bench  agreed 
that  he  could  not,  for  the  statute 
of  Magna  Charta  was  in  the  nega- 
tive, and  the  prosecution  was  at 
the  king's  suit. — See,  also,  1 
Wooddesson's  Lect.  346;  3  Inst. 
30;  8  Alb.  L.  J.  262;  and  see, 
supra,  §  1455. 

Failure  to  take  technical  objec- 
tions at  an  earlier  period  does  not 
waive  right  to  writ  of  error. — 
Infra,  §  1709. 

is  Supra,  §  1455.  See,  however, 
Smith  v.  State,  59  Ga.  513,  27  Am. 
Rep.  393. 

As  to  general  doctrine  of  con- 
sent, see  1  Kerr's  Whart.  Crim. 
Law,   §§  184-187. 

In  Edwards  v.  State,  45  N.  J.  L. 
(16  Vr.)  469,  it  was  held  that  a 
statute  was  constitutional  which 
permitted  defendants  to  waive 
grand  and  petit  Juries  in  cases 
triable  before  certain  courts. 

— For  same  principle  as  to  mis- 
demeanors, see  Moore  v.  State,  22 
Tex.  App.  117,  2  S.  W.  634;  Staff, 
In  re,  63  Wis.  285,  23  N.  W.  587. 


In   Lavery  v.  Com.,  101  Pa.  St. 

560,  it  was  held  that  the  statute 
of -1861,  providing  that  assaults 
and  other  minor  cases  may  be 
tried  before  a  justice  of  the  peace 
and  six  jurors,  is  not  unconstitu- 
tional.— See  Com.  v.  Saal,  10  Phila. 
(Pa.)  496. 

In  State  v.  Lock  wood,  43  Wis. 
405,  it  was  said  by  Ryan,  C.  J.: 
"The  right  of  trial  by  jury,  upon 
information  or  indictment  for 
crime,  is  secured  by  the  constitu- 
tion, upon  a  principle  of  public 
policy,  and  can  not  be  waived." 
"The  current  of  authority  appears 
to  apply  it  (its  rule)  to  both 
classes  of  crime,  felonies,  and  mis- 
demeanors; and  this  point  holds 
that  to  be  safer  and  better  alike 
in  principle  and  practice."  Same 
principle  in  State  v.  Stewart,  89 
N.  C.  563,  affirming  State  v.  Moss, 
47  N.  C.  (2  Jones  L.)  66. 

In  any  view  a  statute  taking 
away  trial  by  jury  without  consent 
is  unconstitutional. — See  1  Kerr'a 
Whart.  Com.  Am.  Law,  §§  754-766. 

is  Infra,  §§  1758  et  seq. 
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to  be  tried.20  It  is  otherwise  when  the  separation  is  at 
the  defendant's  request  and  for  his  benefit.21 

How  far  the  defendant  may  waive  his  right  to  be  pres- 
ent at  trial  has  been  already  considered.22 

20  See  cases  cited  supra,  §  1455;  21  Bebee     v.     People,     S     Hill 

Peiffer  v.  Com.,  15  Pa.  St.  468,  53      (N.  Y.)  32. 
Am.  Dec.  605;  Wesley  v.  State,  29         22  Supra,  if  1477  «t  set. 
Tenn.  (10  Humph.)  502;  R,  v.  Kin- 
near.  2  Barn.  &  Aid.  462. 


CHAPTEE  XCIV. 

VERDICT. 

I.  "Where  There  are  Several,  Counts. 

§  1669.    In  general. 

§  1670.   Prosecutions  may  withdraw  superfluous  or  bad 

counts. 
§  1671.    General  verdict  when  one  count  is  bad,  or  when 

counts  are  repugnant. 
§  1672.    New  trial  may  be  on  single  count. 
§  1673.    Verdict  of  guilty  on  one  count  equivalent  to  not 

guilty  on  others. 

II.  Defendant  Must  Be  Present. 

§  1674.    In  general. 

III.  Double  or  Divisible  Count. 

§  1675.    Verdict  may  go  to  part  of  divisible  count. 

IV.  Adjournment  op  Court  Prior  To. 

§  1676.    In  general. 

§  1677.    Court  may  adjourn  during  deliberations  of  jury. 

V.  Special  Verdict. 

§  1678.   Jury  may  find  special  verdict. 

§  1679.    Such  verdict  must  be  full  and  exact. 

VI.  How  Verdict  Is  Rendered. 

§  1680.    General  verdict  is  by  word  of  mouth. 
§  1681.    Verdict  must  be  recorded. 

VII.  Sealed  Verdict. 

§  1682.   In  misdemeanors,  sealed  verdict  may  be  rendered. 

VIII.  Polling  Jury. 

§  1683.    Jury  may  be  polled  by  either  party. 

IX:  Amending  Verdict. 

§  1684.   Verdict  may  be  amended  before  discharge  of  jury. 

X.  Designation  op  Degree  or  op  Punishment. 
§  1685.    Such  designation  must  be  specific. 
(2100) 
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XI.  Valuation  of  Property. 

§  1686.   Jury  may  find  a  special  valuation. 

XII.  When  Court  Mat  Refuse  to  Receive  Verdict. 

§  1687.   Palpably  wrong  verdict  may  be  rejected  by  court. 

XIII.  When  There  are  Several  Defendants. 

§  1688.    Defendants  may  be  severed  in  finding. 

XIV.  Defective  Verdict. 

§  1689.    Defective  verdict  may  be  inoperative. 

XV.  Recommendation  to  Mercy. 

§  1690.    Such  recommendation  not  obligatory. 

XVI.  Effect  of  Sunday  or  Legal  Holiday  Rendering. 

§  1691.   Not  vitiated  by  being  rendered  on  Sunday  or  holi- 
day. 

I.  where  there  are  several  counts. 

§  1669.  In  general.  The  accurate  practice  in  such  case 
is  for  the  jury  to  find  specially  on  each  count.1  But  as 
this,  from  carelessness  or  other  cause,  is  often  neglected, 
it  becomes  frequently  incumbent  on  the  courts  to  deter- 
mine what  course  to  take  when  a  general  verdict  of  guilty 
is  rendered  on  the  whole  indictment.  This  subject  has 
been  heretofore  generally  discussed.  It  may  be  sufficient 
here  to  recapitulate  the  following  rules : 

i  Day    v.    People,    76    111.    380;      to  support  it. — State  v.  Core,  70 

supra,  §  342.  Mo.  491;  State  v.  Glover,  27  S.  C. 

In  such  case  there  may  be  a  sen-      602,  4  S.  B.  564;   State  v.  Nelson, 

tence  on   each  count.-See,  infra,      "  Ri<*-  \&  <»    «9-   9*  £"• 
_,,,,„.,       Dec.  130;   State  v.  Kube,  20  Wis. 
§ 1850;  also  State  v.  Clark,  1  Bail.  ^  ^   ^  ^ 

L.  (S.  C.)  66,  23  Am.  Dec.  117.  p|ea    of    gu„ty    referg    tQ    the 

Indictment  charging  more  than  graver     offense     charged,     where 

one  crime,  or  different  degrees  of  several   offenses   are   charged   In 

the  same  crime,  in  separate  counts,  the  same  indictment;  but  the  rule 

a  general  verdict  of  guilty  is  un-  prevails  only  as  to  those  counts 

derstood  to  find  the  highest  crime,  in  the  indictment  which  are  good, 

or  the  highest  degree  of  the  crime  —State  v.   Zimmerman,  79   S.  C. 

charged,  where  there  is  testimony  289,  60  S.  E.  680. 
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§  1670.  Prosecution  may  withdraw  superfluous  or 
bad  counts.  When  counts  are  joined  for  offenses  which 
are  different,  but  not  positively  repugnant,1  and  there  is 
a  general  verdict  of  guilty,  the  practice  is  to  sentence  on 
the  count  of  the  highest  grade,  the  prosecution  either 
expressly  or  tacitly  withdrawing  the  other  counts  ;2  and 
In  such  case,  it  appearing  that  the  offenses  were  distinct 
aspects  or  successive  stages  of  the  same  transaction,  a 
sentence  on  the  count  for  the  highest  grade  is  proper.3 
But  it  is  not  irregular  in  most  jurisdictions,  when  the 
offenses  are  distinct  and  there  are  separate  verdicts,  to 
sentence  specifically  on  each  count.4  And  it  has  been  held 
that  a  nolle  prosequi,  after  verdict,  on  one  of  two  re- 
pugnant counts  on  which  the  verdict  is  general,  does  not 
cure  the  defect.8 


i  Jackson  v.  State,  74  Ala.  26; 
Kilgore  v.  State,  74  Ala.  34. 

Otherwise  In  cases  of  repug- 
nancy, when  there  is  nothing  to 
indicate  on  what  the  verdict  went. 
— Tobin  v.  People,  104  111.  565. 

2  Supra,  §§  341,  342,  1310;  infra, 
§§  1850,  1851.  Also:  Ga.—  Estes 
v.  State,  55  Ga.  131.  ILL.— Camp- 
bell v.  People,  109  111:  565,  50  Am. 
Rep.  621.  ME. — State  v.  Rounds, 
76  Me.  123.  MD. — Manly  v.  State, 
7  Md.  135.  MASS.  —  Com.  v. 
Adams,  127  Mass.  15;  Com.  v. 
Flagg,  135  Mass.  545;  Com.  v. 
Holmes,  137  Mass.  248.  N.  J.— 
Cook  v.  State,  24  N.  J.  L.  (4  Zab.) 
843.  N.  C— State  v.  Speight,  69 
N.  C  72.  S.  C— State  v.  Scott, 
15  S.  C.  434;  State  v.  Smith,  18 
S.  C  149. 

See,  also,  cases  cited  infra, 
1 1851. 

Defects  In  some  courts  will  not 
affect  the  validity  of  the  remain- 


der.— Com.  v.  Miller,  2  Pars.  Sel. 
Eq.  Cas.  480. 

Court  may  quash  such  counts  as 
are  bad. — Com.  v.  Gouger,  21  Pa. 
Super.  Ct.  Rep.  217. 

"The  judgment  may  be  granted 
upon  the  other  count  and  re- 
stricted thereto,  or  a  nolle  pro- 
sequi may  be  entered  as  to  one  of 
the  counts  or  more." — Peters,  C.  J., 
in  State  v.  Rounds,  76  Me.  127. 
See  State  v.  Thompson,  95  N.  C. 
596. 

In  a  homicide  case  when  the 
instrument  of  death  is  stated  dif- 
ferently in  different  counts,  the 
verdict  need  not  specify  which  in- 
strument was  fatal. — Brown  v. 
State,  105  Ind.  385,  5  N.  E.  900; 
State  v.  Jackson,  90  Mo.  156. 

3  Dohme  v.  State,  68  Ga.  339 ; 
Merrick  v.  State,  13  Ind.  327;  Haw- 
ker v.  People,  75  N.  Y.  487,  2  Cow. 
Cr.  Rep.  524. 

4  Infra,  §  1850. 

6  Com.  v.  Haskins,  128  Mass.  60. 
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§  1671.  General  verdict  when  one  count  is  bad,  ob 
when  counts  are  repugnant.  When  there  is  a  good 
count  and  a  bad  count,  and  a  general  verdict  of  guilty,  it 
has  been  held  that  a  valid  judgment  can  be  entered  on  the 
verdict,  which  will  be  presumed  in  error  to  have  been 
entered  on  the  good  count.1  In  some  jurisdictions,  how- 
ever, a  judgment  entered  on  such  a  verdict  will  be  re- 
versed, as  logically  erroneous.2    And  there  must  in  any 


i  See  cases  cited  supra,  §§  341, 
342;  infra,  §§  1704,  1846.  See  Wil- 
liams v.  State,  60  Ga.  88;  Duffy 
v.  State,  107  111.  113,  47  Am.  Rep. 
431;  People  v.  Dalrymple,  55  Mich. 
519,  22  N.  W.  20;  see  Ridenour  v. 
State,  38  Ohio  St  272;  Boren  v. 
State,  23  Tex.  App.  28,  4  S.  W. 
463. 

One  good  count  sufficient  to  sus- 
tain a  sentence,  where  the  evi- 
dence applies  to  that  count. — Com. 
v.  McKisson,  8  Serg.  &  R.  (Pa.) 
402,  11  Am.  Dec.  630;  Hazen  v. 
Com.,  23  Pa.  St.  355;  Henwood  v. 
Com.,  52  Pa.  St.  424;  Hutchinson 
v.  Com.,  82  Pa.  St.  472,  34  Phila. 
Leg.  Int.  141;  Com.  v.  Wickert,  19 
Pa.  Co.  Ct,  Rep.  251,  6  Pa.  Dist. 
Rep.  387;  Com.  v.  Barge,  11  Pa. 
Super.  Ct.  Rep.  164;  State  v.  Pace, 
9  Rich.  L.  (S.  C)  355;  State  v. 
Kube,  20  Wis.  217,  91  Am.  Dec. 
390;  Chase  v.  State,  50  Wis.  510, 
7  N.  W.  376. 

Reading  wrong  count  to  jury  not 
ground  for  reversal  on  a  general 
verdict  of  guilty.  —  Grottkan  v. 
State,  70  Wis.  462,  36  N.  W.  31. 

2  Ibid. 

In  Connecticut,  in  1867,  it  was 
ruled  (supra,  §292),  that  while  it 
is  in  the  discretion  of  a  judge,  in 
order  to  insure  a  fair  trial,  where 
there  are  several  counts  in  an  in- 
formation, to  direct  the  attorney 


for  the  state  to  elect  upon  which 
counts  he  will  claim  a  conviction, 
and  to  withdraw  the  others;  or  to 
direct  the  jury,  when  they  return 
their  verdict,  to  ■  say  upon  which 
count  or  counts  they  find  the  pris- 
oner guilty,  yet  this  is  a  matter 
of  discretion;  and  if  the  court  do 
not  take  this  course,  the  omission 
can  not  be  revised,  as  matter  of 
right,  on  motion  in  arrest  or  for 
a  new  trial;  nor  will  the  court  in- 
terfere to  grant  a  new  trial,  unless 
they  see  that  injustice  has  been 
done. — State  v.  Tuller,  34  Conn. 
281. 

In  Massachusetts  it  was  ruled 
in  1869  that  if,  on  the  trial  of  an 
indictment  charging  distinct  of- 
fenses, in  separate  counts,  the  jury 
return  a  general  verdict  of  guilty, 
and,  in  answer  to  an  inquiry  of 
the  court,  reply  that  they  did  not 
pass  upon  the  counts  separately, 
and  the  verdict  is  thereupon  or- 
dered to  be  affirmed  and  recorded, 
the  defendant  has  good  ground  for 
exception,  even  if  the  case  was 
submitted  to  the  jury  with  suit- 
able instructions  as  to  the  several 
counts. — Com.  v.  Carey,  103  Mass. 
214.  See  People  v.  Lilly,  38  Mich. 
270. 

In  1876  it  was  ruled  in  the  same 
state  that  where  the  same  offense 
is  charged  in  several  counts  in  in- 
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view  be  a  reversal  when  evidence  is  admitted  which  is 
admissible  only  under  the  bad  count.3  But  when  the 
counts  are  repugnant,  a  general  verdict  can  not  be  sus- 
tained.* 

§  1672.  New  trial  mat  be  on  a  single  count.  "When 
there  is  a  new  trial  on  one  count  alone,  this  leaves  the 
other  in  full  force.  When  there  has  been  an  acquittal  on 
one  count  and  a  conviction  on  another,  and  the  counts  are 
for  distinct  offenses,1  a  new  trial  can  only  be  granted  on 
the  count  on  which  there  has  been  a  conviction.2 

§  1673.  Verdict  oe  guilty  on  one  count  equivalent 
to  not  guilty  on  others.  A  verdict  of  "guilty"  on  one 
count,  saying  nothing  as  to  other  counts,  is  equivalent  to 
a  verdict  of  "not  guilty"  as  to  such  other  counts;1  and 


consistent  ways,  a  general  verdict 
should  be  entered  on  the  whole 
case,  or  a  special  verdict  on  the 
count  proved,  but  that  a  special 
verdict  of  guilty  on  each  count 
was  bad. — Com.  v.  Fitchburg  R. 
Co.,  120  Mass.  372. 

— "Where  a  complaint  contains 
several  counts,  whether  for  the 
same  or  for  different  similar  of- 
fenses, the  plea,  conviction,  and 
sentence  may  be  general,  upon 
the  complaint  as  a  whole,  and  not 
upon  each  count  separately." — 
Com.  v.  Holmes,  137  Mass.  248. 

s  Com.  v.  Andrews,  132  Mass. 
263;  Com.  v.  Boston  R.  R.,  133 
Mass.  383. 

4  Com.  v.  Haskins,  128  Mass.  60; 
United  States  v.  Malone,  20 
Blatchf.  137,  9  Fed.  897. 

See,  infra,  §  1849. 

1  See  United  States  v.  Malone, 
20  Blatchf.  137,  9  Fed.  897. 

2  Infra,  §  1836. 

1  ALA. — Nabors  v.  State,  6  Ala. 
200.    FLA. — Green  v.  State,  17  Fla. 


669.  GA.— Trowbridge  v.  State,  74 
Ga.  431.  ILL.— Stoltz  v.  People, 
5  111.  (4  Scam.)  168.  IND  — Wein- 
zorpflin  v.  State,  7  Blackf.  186; 
Bittings  v.  State,  56  Ind.  101; 
Short  v.  State,  63  Ind.  376;  Youndt 
v.  State,  64  Ind.  443;  Bonnell  v. 
State,  64  Ind.  498;  Dawson  v. 
State,  65  Ind.  445;  State  v.  Tay- 
lor, 84  Ind.  773;  Keeling  v.  State, 
107  Ind.  563,  8  N.  E.  559.  ME.— 
State  v.  Phinney,  42  Me.  384; 
State  v.  Watson,  63  Me.  128.  MASS. 
— Edgerton  v.  Com.,  87  Mass.  (5 
Allen)  514.  MISS. — Morris  v.  State, 
16  Miss.  (8  Smed.  &  M.)  762. 
MO.— State  v.  Coffee,  68  Mo.  120; 
State  v.  Owen,  78  Mo.  367;  State 
v.  Hays,  78  Mo.  600;  State  v.  Gan- 
non, 11  Mo.  App.  502.  N.  Y. — 
Guenther  v.  People,  24  N.  Y.  100; 
People  v.  Dowling,  84  N.  Y.  478. 
PA.— Girtz  v.  Com.,  22  Pa.  St.  351 ; 
Henwood  v.  State,  52  Pa.  St.  424. 
OHIO— Redenour  v.  State,  38  Ohio 
St.  272.  VA— Com.  v.  Bennett,  4 
Va.  (2  Va.  Cas.)  235;  Kirk  v.  Com., 
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when  the  jury  fail  to  agree  on  a  second  count,  hut  convict 
on  the  first,  the  defendant  may  he  sentenced  on  the  first.2 
But  the  hetter  course  is  for  the  court  to  require  a  verdict 
on  each  count.3 

II.    DEFENDANT  MUST  BE  PRESENT. 

§  1674.  In  general.  At  the  time  of  the  rendition  of 
the  verdict,  as  a  general  rule,  the  defendant  must  he  pres- 
ent in  open  court,1  and  in  capital  cases  to  take  the  verdict 
in  his  absence  is  a  fatal  error.2 


m.  double  or  divisible  count. 

§  1675.  Verdict  may  go  to  part  of  divisible  count. 
"When  two  offenses  are  joined  in  one  count, — e.  g.,  bur- 
glary with  larceny,  and  assault  and  battery  with  assault, — 
the  verdict  may  be  not  guilty  of,  the  greater  offense,  and 
guilty  of  the  less  -,1  and  so  of  a  conviction  of  assault  on  a 


50  Va.  (9  Leigh)  627.  FED— 
United  States  v.  Davenport,  Deady 
264,  Fed.  Cas.  No.  14920. 

Compare:  Latham  v.  R.,  5  Best 
&  S.  635,  117  Eng.  C.  L.  633,  9 
Cox  C.  C  516;  R.  v.  Craddock,  2 
Den.  C.  C.  31. 

1  A  verdict  of  guilty  on  all  the 
counts,  and  a  sentence  on  one 
count,  though  erroneous,  disposes 
of  the  case  as  to  the  other  counts. 

i — See  Com.  v.  Foster,  122  Mass. 

J317,  23  Am.  Rep.  326. 

As  to  special  verdict,  a  contrary 
rule   prevails. — See,   infra,    §  1678. 
As  to  informalities  cured  by  ver- 
dict, see,  infra,  §  1693. 

2  State  v.  Martin,  30  Wis.  216, 
11  Am.  Rep.  567;  State  v.  Hill,  30 
Wis.  416. 

See,  also,  infra,  §  1850. 

3  State  v.  Jackson,  39  Ohio 
St.  37. 

l  Supra,  §1485;  Longfellow  v. 
State,  10  Neb.  105. 


As  to  exceptions,  see,  supra, 
§  1485. 

2  Cook  v.  State,  60  Ala.  39,  31 
Am.  Rep.  31;  Nolan  v.  State,  55 
Ga.  521,  21  Am.  Rep.  281;  State 
v.  Chumley,  67  Mo.  41. 

See,  also,  supra,  §  1455. 

l  Supra,  §  293;  McCall  v.  State, 
14  Tex.  App.  353. 

Assault  with  intent  to  commit 
murder  being  charged,  accused 
may  be  convicted  of  murder  in  the 
second  degree  or  of  manslaughter 
(Brantley  v.  State,  9  Wyo.  102,  61  ■ 
Pac.  130) ;  or  of  an  assault  to  com- 
mit manslaughter  (Murphy  v. 
State,  31  Ind.  511;  State  v.  Throck-  , 
morton,  53  Ind.  354;  State  v.  ' 
White,  41  Iowa  316,  20  Am.  Rep. 
602  (second  edition);  State  v.  Col- 
ligan,  17  N.  H.  253)  or  of  an 
assault  to  inflict  great  bodily 
harm  (State  v.  Scheler,  52  Iowa 
608,  3  N.  W.  632) ;  or  of  any  other 
offense,  not  charged  in  terms,  the 
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count  charging  a  riot  and  an  assault  committed  riotously.2 
It  should  he  remembered,  however,  that  at  common  law  it 
has  been  held  in  some  states  that  there  can  be  no  convic- 
tion of  a  misdemeanor  on  an  indictment  for  a  felony.3 
Nor  can  there  be  ordinarily  a  conviction  of  a  minor  of- 
fense on  an  indictment  in  which  it  is  not  contained.4 


commission  of  which  is  neces- 
sarily included  in  the  commission 
of  the  offense  charged  (State  v. 
Johnson,  3  N.  D.  150,  54  N.  W. 
547),  such  as  simple  assault. — 
Hunter  v.  Com.,  79  Pa.  St.  503, 
21  Am.  Rep.  83. 

"An  assault  with  intent  to  mur- 
der covers  the  intent  to  unlaw- 
fully kill  with  malice.  An  assault 
with  intent  to  commit  man- 
slaughter includes  only  the  intent 
to  kill  unlawfully  without  malice. 
The  intent  to  kill  unlawfully  with- 
out malice  is  necessarily  included 
in  the  intent  to  kill  unlawfully 
with  malice.  Remove  the  ingre- 
dient of  malice  in  the  last  and 
you  have  the  first.  It  follows  that 
an  assault  with  intent  to  commit 
manslaughter  is  necessarily  in- 
cluded in  an  assault  with  intent 
to  murder.  These  views  are  sup- 
ported hy  the  following  cases, 
which  are  directly  in  point  upon 
the  question." — Beck,  J.,  in  State 
v.  White,  41  Iowa  316,  20  Am.  Rep. 
602  (second  edition),  citing  Peo- 
ple v.  Kennedy,  5  Cal.  133;  People 
v.  English,  30  Cal.  214;  People  v. 
Coughton,  44  Cal.  92;  State  v. 
Nichols,  8  Conn.  496;  Beckwith  v. 
People,  26  111.  500;  Wall  v.  State, 
23  Ind.  150;  State  v.  Waters,  39 
Me.  54;  State  v.  Phinney,  42  Me. 
384;  State  v.  Butmon,  42  N.  H. 
490;  People  v.  Reno,  40  Vt.  503. 

As  to  murder,  see  1  Kerr's 
Whart.  Crim.  Law,  §§  674  et  seq. 


As  to  rape,  1  Kerr's  Whart. 
Crim.  Law,  §  746;  supra,  §§  296, 
298,  1165. 

Under  mayhem  there  may  he 
conviction  of  assault.  —  State  v. 
Fisher,  103  Ind.  530,  3  N.  E.  379. 

As  to  indictment  for  mayhem, 
see,  supra,  §§  960-969. 

2  Com.  v.  Hall,  142  Mass.  454, 
8  N.  E.  324. 

3  Supra,  §§298,  310;  Hall  v. 
State,  75  Tenn.  (7  Lea)  685;  R.  v. 
Woodhall,  12  Cox  C.  C.  240. 

A  verdict  under  present  Virginia 
practice  may  be  taken  for  an  as- 
sault, on  an  indictment  for  fe- 
loniously and  maliciously  cutting, 
etc.,  though  the  latter  is  a  felony 
and  the  former  a  misdemeanor. — 
Canada's  Case,  63  Va.  (22  Gratt.) 
899. 

4  Supra,  §§  298,  310;  Reynolds  v. 
People,  83  111.  479,  25  Am.  Rep. 
410;  State  v.  Kegan,  62  Iowa  106, 
17  N.  W.  179;  Barber  v.  State,  39 
Ohio  St.  660;  Territory  v.  Dooley, 
4  Mont.  295,  1  Pac.  747;  Com.  v. 
Moore,  99  Pa.  St.  570. 

There  can  be  no  conviction  of  an 
assault  on  an  indictment  for  riot 
unless  the  indictment  avers  the 
assault.  See  Price  v.  People,  9  111. 
App.  36;   supra,  §  1407. 

See,  also,  footnote  1,  this  sec- 
tion. 

Nor  can  there  be  a  conviction  of 
receiving  stolen  goods  on  an  in- 
dictment for  larceny.  —  State  v. 
Moultrie,  33  La.  Ann.  1146. 


§1675 


DOUBLE  OE  DIVISIBLE   COUNT. 


2107 


But  as  a  general  rule,  when  an  offense  is  divisible,  the 
jury  may  convict  the  defendant  of  part  of  the  charge,  and 
acquit  as  to  the  rest;5  or,  after  a  general  verdict  of  con- 
viction, the  attorney-general  may  enter  a  nolle  prosequi 
as  to  one  branch  of  the  case,  and  the  court  may  sentence 
on  the  other.6 


— Otherwise  as  to  affray  alleging 
an  assault.  —  Thompson  v.  State, 
70  Ala.  26. 

5  See,  supra,  §§  198,  295,  296,  300, 
310.  See,  also:  DAK. — People  v. 
Odell,  1  Dak.  197,  46  N.  W.  691. 
IND. — Richie  v.  State,  58  Ind.  355; 
Smith  v.  State,  85  Ind.  553.  KAN.— 
State  v.  Watson,  30  Kan.  281,  1 
Pac.  770.  LA. — State  v.  McCort, 
23  La.  Ann.  326;   State  v.  Griffin, 

34  La.  Ann.  37;    State  v.  Gilkies, 

35  La.  Ann.  53.  MASS.— Com.  v. 
Morgan,  107  Mass.  199.  MICH.— 
Hanna  v.  People,  19  Mich.  316. 
MO. — State  v.  Chumley,  67  Mo. 
41.  N.  H—  State  v.  Wilson,  59 
N.  H.  139.  PA.— Com.  v.  Keenan, 
67  Pa.  St.  203.  TENN—  Fanning 
v.  State,  80  Tenn.  (12  Lea)  651. 
FED. — United  States  v.  Leonard, 
18  Blatchf.  187,  2  Fed.  669. 

Verdict,  under  statutes,  may  be 
taken  for  attempts  in  all  cases  of 
substantive  crime. — Wolf  v.  State, 
41  Ala.  412;  State  v.  Bryant,  41 
Ark.  359;  State  v.  Wilson,  30  Conn. 
500;  Hill  v.  State,  53  Ga.  125;  R. 
v.  Reid,  2  Den.  C.  C.  89 ;  R.  v.  Bird, 
2  Den.  C.  C.  94;  R.  v.  Hapgood, 
L.  R.  1  C.  C.  221. 

At  common  law  this  can  not 
be,  unless  the  attempt  be  averred 
in  the  indictment.  See,  supra, 
§§  294-299,  1396. 

In  the  United  States  courts  the 
defendant  may  be  found  guilty  of 


an  attempt,  "when  Itself  a  sep- 
arate offense,"  contained  in  a. 
greater  offense  charged.  —  U.  S~ 
Rev.  Stat.  §  1035,  2  Fed.  Stats.. 
Ann.,  1st  ed.,  p.  352,  2  Fed.  Stats. 
Ann.,  2d  ed.,  p.  690. 

As  to  homicide,  see  1  Kerr's 
Whart.  Crim.  Law,  §  674. 

Indictment  alleged  the  produc- 
tion of  abortion,  and  the  conse- 
quent death  of  the  victim,  the  jury 
found  a  verdict  of  guilty  of  the 
abortion,  but  did  not  agree  as  to 
the  death  proceeding  therefrom, 
the  prosecution  offered  to  enter  a 
nolle  prosequi  to  that  part  of  the 
indictment,  upon  which  the  jury 
afterwards  acquitted  on  that  aver- 
ment. It  was  held  that  no  excep- 
tion could  be  taken  to  the  receiv- 
ing and  recording  the  verdict. — 
Com.  v.  Adams,  127  Mass.  15. 

See,  further,  supra,  §§  1396, 
1408;    infra,   §1873. 

6  Supra,  §  1310;  Jennings  v. 
Com.,  105  Mass.  586. 

In  California,  a  verdict,  "guilty 
as  charged  in  the  indictment," 
when  an  indictment  is  for  an 
offense,  containing  two  or  more 
grades,  was  once  held  to  be  void 
for  uncertainty. — People  v.  Baza, 
53  Cal.  690. 

As  sustaining  such  a  verdict  for 
the  higher  grade,  see  People  t» 
Gilbert,  69  Cal.  108;  People  v. 
Whitely,  64  Cal.  211,  27  Pac.  1104. 
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On  a  count  for  burglary  and  larceny,  a  general  verdict 
of  guilty  has  been  held  to  apply  only  to  the  burglary.7 

The  proper  course,  on  such  a  trial,  is  for  the  jury,  if 
they  convict  of  the  minor  offense  alone,  to  find  a  verdict 
of  guilty  of  the  minor,  and  not  guilty  of  the  major,  but  a 
verdict  of  guilty  of  the  minor  is  treated  as  involving  an 
acquittal  of  the  major.8 

In  what  case,  on  a  count  for  a  felony  or  other  consum- 
mated offense,  the  jury  can  convict  of  an  assault  or  at- 
tempt is  elsewhere  considered.9 

When  several  articles  are  joined  in  the  same  count  for 
larceny,  the  verdict  may  go  to  either.10  In  libel,  on  a 
count  charging  composing  and  publishing,  the  defendant 
may  be  found  guilty  of  publishing.11  In  mayhem,  the 
defendant,  if  an  assault  be  averred,  may  be.  convicted  of 
an  assault.12  A  conviction  for  assault  may  be  had  on 
an  indictment  for  assaulting  an  officer.18 

IV.    ADJOURNMENT  OP  COURT  PRIOR  TO. 

§  1676.  In  general.  In  addition  to  the  points  thus 
recapitulated,  the  following  may  now  be  noticed: 

§  1677.  Court  may  adjourn  during  deliberation  op 
jury.  Even  where  the  jury  are  to  be  kept  together,  with- 
out intercourse  with  third  parties,  until  they  agree,  this 
is  not  the  case  with  the  judges,  who  may  adjourn,  and 
return  to  receive  the  verdict  in  open  court.1  Such  is  the 
necessary  practice  in  cases  where  the  trial  continues 
over  a  day.2  It  would  seem,  also,  that  the  court,  in  minor 
offenses,  may  order  the  clerk  to  discharge  the  jury  if  they 

7  Roberts  v.  State,  55  Miss.  421.         n  1  Whart.  Crim.  Ev.  (Hilton's 
Compare:    Watkins  v.  State,  37      ed.),  §134. 

Ark.  370.  12  Com.  v.  Blaney,  133  Mass.  371. 

8  See,  supra,  §  1396.  13  People  v.  Warner,  53  Mich.  78, 

9  Supra,  §§  298,  310,  and  cases      18  N.  W.  568. 
cited  in  prior  notes  to  this  section.         Supra,  §  200. 

io  Supra,    §§  301,    1406;    Bell   v.  i  See,  infra,  §§  1757-1759. 

State,  48  Ala.  684.  2  4  Black.  Com.  361. 
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do  not  agree  by  a  specific  hour;  and  that  a  verdict  subse- 
quent to  such  hour  will  be  set  aside.3 

In  some  states  a  verdict  may  be  received  after  the  close 
of  the  term.4 

'     ■  V.    SPECIAL  VERDICT. 

§  1678.  Jttky  may  find  special  verdict.  The  jury  are 
not  confined  to  finding  a  verdict  of  "guilty"  or  "not 
guilty"  on  the  general  issue.  They  may  find  a  special 
verdict  setting  forth  the  facts,  and  finding  the  defendant 
guilty  or  not  guilty,  as  the  court  may  decide.1  "This," 
says  Blackstone,  "is  where  they  doubt  the  matter  of 
the  law,  and  therefore  choose  to  leave  it  to  the  determi- 
nation of  the  court,  though  they  have  an  unquestioned 
right  of  determining  upon  all  the  circumstances  and  find- 
ing a  general  verdict,  if  they  think  proper  so  to  hazard  a 
breach  of  their  oaths."  But  this  admonition  fell  without 
much  effect  on  English  practice;2  with  the  consequent 


3  Com.  v.  Townsend,  87  Mass. 
(5  Allen)  216;  Mass.  Law  Reg. 
October,  1863,  cited  Hllliard  on 
New  Tr.   (1873)   238. 

4  Supra,  §  1450. 

1  State  v.  Stewart;  91  N.  C.  566. 
See  article  in  10  Crim.  L.  Mag.  11. 

2  See  McGuffie  v.  State,  17  Ga. 
497;  Com.  v.  Squires,  97  Mass.  59; 
Peterson  v.  United  States,  2  Wash. 
36,  Fed.  Cas.  No.  11036;  R.  v. 
Hughes,  1  H.  &  W.  313;  R.  v.  Suf- 
folk, 5  Nev.  &  M.  139,  36  Eng. 
C.  L.  605. 

Compare:  R.  v.  Francis,  2  Stra. 
1015,  93  Eng.  Repr.  1004. 

Right  to  find*  special  verdict: 
"The  jury  have  a  right  in  all  crim- 
inal cases  to  find  a  special  verdict. 
Such  verdict  must  state  positively 
the  facts  themselves,  and  not 
merely  the  evidence  adduced  to 
prove  them,  and  all  the  facts  nec- 
essary to  enable  the  court  to  give 
judgment  must  be  found;  for  the 


court  can  not  supply  by  intend- 
ment or  implication  any  defect  in 
the  statement." — 2  Hawk.,  ch.  47, 
§  9;  2  East  P.  C.  708,  784;  1  Chitty 
Crim.  L.  643.  See  People  v.  An- 
tonis,  27  Cal.  404;  State  v.  Fooks, 
65  Iowa  196,  452,  21  N.  W.  561, 
773;  R.  v.  Royce,  4  Burr.  2073, 
98  Eng.  Repr.  81;  R.  v.  Francis, 
2  Stra.  1015,  93  Eng.  Repr.  1004. 

"Thus  where  the  indictment  al-> 
leged  that  the  defendant  dis-] 
charged  a  gun  against  the  de-, 
ceased,  and  thereby  gave  him  a, 
mortal  wound,  and  the  special  ver- 
dict stated  only  that  the  defendant! 
discharged  a  gun  and  thereby 
killed  the  deceased,  not  stating  in 
terms  that  it  was  discharged 
against  him;  it  was  held  that  the 
court  could  not  give  any  judgment 
against  the  defendant.  —  R.  v. 
Plummer,  Kel.  Ill,  84  Eng.  Repr. 
1103."  (Archbold's  C.  P.,  17th  ed., 
164.) 
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result  that  now  special  verdicts  are  very  rare.    But  it 

Francis,  2  Stra.  1015,  93  Eng.  Repr. 
1004. 


As  to  other  cases  of  special  ver- 
dicts, see  R.  t.  Dawson,  1  Stra.  19, 
93  Eng.  Repr.  358;  R.  v.  Francis, 
2  Stra.  1015,  93  Eng.  Repr.  1004; 
Egerton  v.  Morgan,  1  Bulst.  69,  87, 
80  Eng.  Repr.  770,  786;  R.  v.  Keite, 
1  Ld.  Ray.  142,  91  Eng.  Repr.  989. 

— Special  verdict  is  not  amend- 
able as  to  matters  of  fact;  but 
a  mere  error  of  form  may  be 
amended,'  even  as  it  seems,  in  cap- 
ital cases,  in  order  to  fulfil  the 
evident  intention  of  the  jury, 
where  there  is  any  note  or  minute 
to  amend  by. — 2  Hawk.,  ch.  47,  §  9; 
R.  v.  Hayes,  2  Stra.  844,  93  Eng. 
Repr.  888;  R.  v.  Woodfall,  5  Burr. 
2661,  98  Eng.  Repr.  398;  R.  v. 
Hazel,  1  Leach  382. 

As  to  correction  of  special  ver- 
dicts in  criminal  causes,  see  note 
23  L.  R.  A.  735. 

If  three  offenses  are  charged  in 
the  indictment,  and  the  special 
verdict  state  evidence  which  ap- 
plies to  two  of  them  only,  the 
court  may  adjudge  the  defendant 
guilty  of  those  two,  and  enter  an 
acquittal  as  to  the  residue.— R.  v. 
Hayes,  2  Stra.  844,  93  Eng.  Repr. 
888. 

Court  can  not,  on  an  Indictment 
for  felony,  adjudge  the  defendant 
guilty  of  a  misdemeanor. — R.  v. 
Westbeer,  2  Stra.  1133,  93  Eng. 
Repr.  1083. 

See,  however,  supra,  §  1675,  foot- 
note 1. 

But  where  it  appears  clearly  from 
the  facts  stated  in  the  special  ver- 
dict, that  the  defendant  has  been 
guilty  of  a  crime,  though  not  of 
the  degree  charged  upon  him  in 
the  indictment,  the  court  will  not 
discharge  him,  but  direct  a  fresh 
indictment  to  be  preferred. — R.  v. 


Where  the  verdict  is  so  imper- 
fect that  no  judgment  can  be  given 
upon  it,  a  venire  de  novo  may,  in 
misdemeanor,  be  awarded  (R.  v. 
Woodfall,  5  Burr.  2661,  98  Eng. 
Repr.  398) ;  and  also,  notwithstand- 
ing previous  doubts  upon  the  sub- 
ject, in  felonies  (Campbell  v.  R., 
11  Ad.  &  E.  N.  S.  (11  Q.  B.)  799, 
63  Eng.  C.  L.  799,  17  L.  J.  (M.  C.) 
89),  in  which  case,  says  Blackburn, 
J.,  delivering  judgment  in  Winsor 
v.  R.,  35  L.  J.  (M.  C.)  133,  "there 
is  a  solemn  decision  of  the  Queen's 
Bench,  not  reversed  or  questioned, 
that  a  venire  de  novo  will  lie  in 
a  felony  on  an  imperfect  verdict." 

"In  cases  of  felony,  the  court 
may  enter  a  judgment  of  acquittal, 
where  the  facts  found  by  the  spe- 
cial verdict  do  not  warrant  a  judg- 
ment against  the  defendant.  See 
R.  v.  Huggins,  2  Ld.  Raym.  1573, 
1585,  92  Eng.  Repr.  518,  524;  but 
this  will  be  no  bar  to  another 
prosecution  for  the  same  felony. — 
R.  v.  Burridge,  3  P.  Wms.  439,  480, 
24  Eng.  Repr.  1133,  1148;  Com. 
Dig.  Indictment  (N.)."  (Jervis' 
Archbold,  17th  ed.  (1871)  164.) 

See,  also,  article  in  the  London 
Law  Times  of  Dec.  6,  1884,  p.  92. 

Upon  an  indictment  for  stealing 
a  watch,  the  jury  returned  the 
following  verdict:  "We  find  the 
prisoner  not  guilty  of  stealing  the 
watch,  but  guilty  of  keeping  it,  in 
the  hope  of  reward,  from  the  time 
he  first  had  the  watch."  It  was 
ruled  by  the  Court  of  Criminal  Ap- 
peal, that  this  finding  amounted  to 
a  verdict  of  "not  guilty." — R.  v. 
York,  1  Den.  C.  C.  R.  335,  18  L.  J. 
(M.  C.)  38. 
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must  be  borne  in.  mind  that  tbe  right  to  find  sucb  a  verdict, 
however,  continues  to  be  recognized.3 

§  1679.  Such  verdict  must  be  full  and  exact.  In 
stating  a  special  verdict  the  facts  must  be  summed  up 
fully  and  exactly  as  on  a  special  plea,  and  the  omission  of 
any  fact, — e.  g.,  venue  or  intent, — necessary  to  consti- 
tute the  offense  is  fatal,1  since  the  court  can  not  supply 


3Com.  v.  Call,  38  Mass.  (21 
Pick.)  509,  32  Am.  Dec.  284;  State 
v.  Wallace,  25  N.  C.  (3  Ired.  L.) 
195;  State  v.  Moore,  29  N.  C.  (7 
Ired.  L.)  228;  State  v.  Watts,  32 
N.  C.  (10  Ired.  L.)  369;  State  v. 
Curtis,  71  N.  C.  56;  State  v.  Bray, 
89  N.  C.  480;  Lewer  v.  Com.,  15 
Serg.  &  R.  (Pa.)  93;  Com.  v.  Chat- 
tarns,  50  Pa.  St.  181,  88  Am.  Dec. 
539;  Com.  v.  Eichelberger,  119  Pa. 
St.  254,  4  Am.  St.  Rep.  642,  13  Atl. 
422;  Com.  v.  Grestley,  18  Lane.  L. 
Rev.  (Pa.)  222;  Com.  v.  Keeler, 
3  Pa.  Dist.  Rep.  185. 

As  to  Louisiana  practice,  see 
State  v.  Jessie,  30  La.  Ann.  (pt.  II) 
1170. 

Assault  and  battery  with  a 
deadly  weapon  with  intent  to  kill, 
being  charged,  a  verdict  finding 
accused  "guilty  of  assault  and  bat- 
tery, with  intent  to  kill,"  is  partial 
and  insufficient  in  not  finding  as 
to  the  use  of  a  deadly  weapon  in 
the  assault. — O'Leary  v.  People,  17 
How.  Pr.  (N.  Y.)  316,  4  Park.  Cr. 
Rep.  187. 

"Guilty  of  receiving  and  aiding 
in  concealing  stolen  goods,  know- 
ing them  to  have  been  stolen,  but 
not  knowing  them  to  have  been 
burglariously  stolen,"  is  a  special 
verdict,  and  insufficient  in  not  find- 
ing that  the  goods  described  in 
the  indictment  were  received  by 
the    accused. — Dyer   v.    Com.,    40 


Mass.  (23  Pick.)  402.  See  Miller 
v.  People,  25  Hun  (N.  Y.)  473. 

More  than  is  expressed  in  a  spe- 
cial verdict,  can  not  be  imputed 
to  it. — Miller  v.  People,  25  Hun 
(N.  Y.)  473.  See  People  v.  Wells, 
8  Mich.  104;  Jones  v.  State,  31 
Tenn.   (2  Swan)    399. 

De  no  apparentibus  et  non  ex- 
istentibus  eadem  est  ratio  et 
judicium,  applies  to  special  ver- 
dicts.— People  v.  Wells,  t  Mich. 
104. 

Selling  intoxicating  liquors  with- 
out authority  or  license  charged,  a 
special  verdict  to  the  effect  that 
"the  defendant  made  the  sale  as 
set  forth  in  the  indictment,"  is 
insufficient  for  the  reason  that  it 
fails  to  show  that  the  sale  was 
unauthorized. — Com.  v.  Dooley,  72 
Mass.   (6  Gray)   36*. 

Verdict  in  nature  of  special  ver- 
dict, not  pronouncing  affirmatively 
or  negatively  upon  the  facts  neces- 
sary to  enable  the  court  to  pro- 
nounce judgment,  is  insufficient, 
and  the  court  should  order  the 
jury  to  "retire  for  further  delib- 
eration."— State  v.  Arthur,  21  Iowa 
322;  State  v.  Maxwell,  42  Iowa  208. 

Verdict  must  conform  to  statute. 
See  State  v.  Smith,  46  N.  J.  L.  491. 
l  ALA.— Clay  v.  State,  43  Ala. 
350.  MASS. — Com.  v.  Call,  38  Mass. 
(21  Pick.)  509,  32  Am.  Dec.  284. 
N.  C— State  v.  Newby,  64  N.  C.  23; 
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from  its  own  knowledge  any  material  fact  which  the  jury 
should  find;2  and  the  practice  is,  when  the  verdict  is  in 
violent  antagonism  to  the  evidence,  to  set  it  aside  and 
grant  a  new  trial,  if  applied  for  by  the  defendant.3  If, 
however,  the  verdict  in  itself  does  not  find  facts  from 
which  guilt  can  be  inferred,  this  is  equivalent  to  a  verdict 
of  not  guilty.4  Where  a  special  verdict  substantially 
avers  facts  constituting  guilt,  the  court  can  pronounce 
upon  the  guilt  of  the  defendant  as  a  question  of  law ;  but  if 
the  facts  found  are  equivocal,  and  are  consistent  with 
innocence,  then  the  court  can  not  determine  as  a  question 
of  law  the  guilt  or  innocence  of  the  defendant.5  Thus 
in  an  information  under  the  ninth  section  of  the  Internal 
Revenue  Act,  which  enacts  that  any  person  who  shall 
issue  any  instrument,  etc.,  for  the  payment  of  money, 
without  the  same  being  duly  stamped,  with  intent  to 
evade  the  provisions  of  this  act,  shall  forfeit  and  pay, 
etc.,  an  intent  to  evade  is  of  the  essence  of  the  offense, 
and  no  judgment  can  be  entered  on  a  special  verdict  which 
does  not  find  such  intent.6 

State  v.  Curtis,  71  N.  C.  56;  State  Serg.    &    R.    93.     S.    C— State   v. 

v.  Blue,  84  N.  C.  807.   BNG.— R.  v.  Izard,  14  Rich.  L.  209.    ENG.— R. 

Dawson,  1  Stra.  19,  93  Eng.  Repr.  v.  Maloney,  9  Cox  C.  C.  6;   R.  v. 

358.  Meaney,  D,  &  C.  213,  9  Cox  C.  C. 


See,    also,    cases    cited,    infra, 


231. 


§  1689  ln  R-  v.  Woodfall,  5  Burr.  2661, 

As  to  form,  see  1  Chitty  Cr.  L.      98  EnS-  RePr-  398'  lt  was  held  that 

a  new  trial  would  be  granted  on  a 

defective  verdict,  and  this  was  fol- 

2  This  applies  even  to  averment      - ,    .      ..  ,.    . 

_  _  lowed  in  the  cases   cited   above. 
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of  negatives. — Com.  v.   Dooly,   72 
Mass.  (6  Gray)  360. 


See,  infra,  §§  1687-1689. 
4  People  v.  Piper,  50  Mich.  390, 
Verdict  must  be  confined  to  the      15   N.   w,    523.    state   T     Custer, 
facts  proved.    See  Wall,  Ex  parte,      65  N.  c.  339.    short  v    state)  15 
73  Ind.  95;  Gaunt  v.  State,  81  Ind.      Tenn.  (7  Terg.)  339 
137;   R.  v.  Huggins,  2  Ld.  Raym.  5  State  v.  Curtis,   71  N.   C.   56; 

1574,  92  Eng.  Repr.  518.  gtate  v.  Bray>  89  N-  c   480;  R   v 

3  IOWA  —  Arthur   v.    State,    21  Francis,  2  Stra.  1015,  93  Eng.  Repr. 

Iowa  322.     MASS.— Com.  v.  Call,  1004. 

38  Mass.    (21  Pick.)    509,  32  Am.  e  United  States  v.  Buzzo,  85  TJ.  S. 

Dec.  284.  PA.— Com.  T.  Lewer,  15  (18  Wall.)  125,  21  L.  Ed.  812. 
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Surplusage  in  a  special  verdict  may  be  disregarded.7 
When  a  special  verdict  is  defective,  a  venire  de  novo 

will  be  ordered.8 

In  Louisiana  the  only  verdict  can  be  "guilty"  or  "not 

guilty."9 

VI.    HOW  VERDICT  IS  RENDERED. 

§  1680.  General,  verdict  is  by  word  of  mouth.  The 
usual  mode  of  rendering  a  general  verdict  is  by  word  of 
mouth.  A  written  general  verdict  is  irregular,  and  the 
court  may  reject  it,  and  require  it  to  be  made  orally.1  In 
cases  of  felony,  at  least,  an  oral  rendering  by  the  fore- 
man is  essential.2  The  jury,  when  they  have  agreed, 
signify  the  fact  by  the  foreman,  and  the  clerk,  directing 
the  defendant  to  stand  up,  or  to  lift  up  his  hand,  ad- 
dresses the  jury  and  the  defendant  as  follows:  "Pris- 
oner, look  on  the  jury ;  jury,  look  on  the  prisoner :  How 
say  ye;  is  the  prisoner  guilty  of  the  felony  (or  offense) 
whereof,  he  stands  indicted,  or  not  guilty?"  The  fore- 
man, if  there  be  a  special  verdict,  reads  it,  or  if  the  ver- 
dict be  general,  states  it,  "guilty,"  or  "not  guilty,"  as 
the  case  may  be.3  The  clerk  then  records  the  verdict,  and 
again  addresses  the  jury:  "Harken  to  your  verdict  as 
the  court  hath  recorded  it :  You  say  that  A.  B.  is  guilty 
(or  not  guilty)  of  the  felony  (or  offense)  whereof  he 
stands  indicted,  and  so  you  say  all."    This  last  declara- 

7  Wallace  v.  State,  70  Tenn.  (2  written    verdicts,    see    Hardy    v. 

Lea)  29;  United  States  v.  Stereo-  State,  19  Ohio  St.  579. 

scopic  Shades,  Spr.  467,  Fed.  Cas.  As  to  Wisconsin,  see   State  v. 

No.  15927.  Glass,  50  Wis.   218,  36  Am.    Rep. 

s  State  v.  Bray,  89  N.  C.  480.  845,  6  N.  W.  500. 

9  State  v.  Jurche,  17  La.  Ann.  71.  2  Com.  v.  Tobin,  125  Mass.  203, 

i  Traube  v.  State,  56  Miss.  154;  28  Am.  Rep.  220. 

Timmons  v.  State,  56  Miss.  786;  8  Rollins  v.  State,  62  Ind.  46. 

Lord  v.   State,   16   N.   H.   325,   41  In  Louisiana  the  verdict  may  be 

Am.  Dec.  729.  rendered  by  any  one  of  the  jury 

As  to  Louisiana,  see  State  t.  without  the  appointment  of  a  fore- 
Ross,  32  La.  Ann.  854.  man.— State  v.  Faulk,  30  La.  Ann. 

As   to    Ohio    statute    requiring  (Pt.  II)  831. 
Crim.  Proc— 133 
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tion  of  the  clerk  is  important,  as  fixing  the  character  of 
the  verdict,  and  preventing  misconception.4 

The  verdict  "guilty"  is  assumed  to  refer  to  the  in- 
dictment to  which  it  is  a  response.5 

The  procedure  must  be  in  open  court,  and  in  defend- 
ant's presence.6 

§  1681.  Verdict  mxtst  be  recorded.  That  the  verdict 
should  be  recorded  is  essential ;  but  this  may  be  done 
nunc  pro  tunc  at  a  subsequent  term.1  That  it  was  en- 
tered after  the  jury  was  discharged,  at  least  in  minor 
offenses,  gives  no  ground  for  exception  if  they  gave  it 
in  and  assented  to  it  before  discharge.2  If  the  record 
shows  that  less  than  twelve  jurors  assented,  this  is  fatal.3 

Vn.    SEALED  VERDICT. 

§  1682.  IN  MISDEMEANORS,  SEALED  VERDICT  MAY  BE  REN- 
DERED. In  misdemeanors,  and  in  some  states  in  felonies 
not  capital,1  the  court  may,  with  (and  in  some  states 
without)  the  defendant's  consent,  permit  the  jury,  after 
rendering  a  written  verdict,  to  separate,  and  bring  in 
such  verdict  when  sealed  into  the  court  when  it  reas- 
sembles.2 But  though  in  such  case  the  defendant  may 

4  Com.  t.  Gibson,  4  Va.  (2  Va.  2  ILL.. — Reins  v.  People,  30  111. 
Cas.)  70.  256.    IND.  — Barlow    v.    State,    2 

5  Bond  v.  People,  39  111.  26.  Blackf.  114;   Bradley  v.  State,  31 

6  Supra,   §  1485;    State  v.  Mills,  Ind_  492.  ME.— Anonymous,  63  Me. 


19  Ark.  476;    Com.  v.  Tobin,   125 


590.    MASS. — Com.  v.  Carrington, 


Mass.203,28Am.Rep.220;Stubbs  n6    Magg     37;    Com    y     Co 

v.   State,  49   Miss.  716;    Finch  v.  12g  Magg   gg    pA_Com  y  B     j 

State,  53  Miss.  363;  State  v.  Epps,  „  phi,a   592    j^R-United  stateg 

76  >vL  C.  55.  y    pott        6   McL    lg      Fed 

1  People  v.  Smith,  59  Cal.  601;  No  1607g 
Hall  v.   State,  3  Ga.  18;    State  v. 

Levy,  24  Minn.  362.  Defendant's    consent    is    neces- 

2  People  v.  Gilbert,  57  Cal.  96;  sary"    See  Pe0Ple  v-  Kelly-  46  Cal. 
State  v.  Levy,  24  Minn.  362.  357- 

s  State   v.   Meyers,   68   Mo.  266.  As    to    separation,    see,    infra, 

Supra,  §  1668.    '  §  1757- 

l  See  Sanders  v.  State,  2  Iowa  As  to  form  of  sealed  verdict,  see 

230,  278.  Com.  v.  Carrington,  116  Mass.  37. 
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agree  to  a  sealed  verdict,  it  is  error  to  permit  the  jury 
to  leave  such  verdict  with  the  clerk.3  The  defendant  is 
entitled  to  have  them  present  at  its  rendition.*  The 
verdict  must  be  written  and  sealed  before  the  separation.5 
If  informal,  it  may  be  returned  to  the  jury  for  correction.6 
That  a  verdict  is  not  signed,  its  genuineness  being  un- 
disputed, is  no  ground  for  new  trial.7 


Vm.    POLLING  THE  JURY. 


§  1683.  Jury  may  be  polled  by  either  party.  Either 
party  may  require  that  the  jury,  after  announcing  their 
verdict,1  shall  be  polled,2 — i.  e.,  that  the  name  of  each 


3  In  Com.  v.  Tobin,  125  Mass. 
203,  28  Am.  Rep.  220,  the  jury  upon 
a  trial  for  manslaughter,  being  still 
out  when  the  court  adjourned  for 
the  day,  were  told  by  the  court 
that  they  seal  up  their  verdict  and 
separate  when  they  should  agree, 
and  bring  it  into  court  the  next 
morning.  This  they  did,  and  the 
sealed  verdict  was  handed  by  the 
foreman  of  the  jury  to  the  clerk  of 
the  court,  the  prisoner  being  pres- 
ent. The  clerk  stated  to  them  in 
the  usual  form  that  they  found  the 
prisoner  guilty,  and  that  this  was 
their  verdict.  No  response  was 
made  to  this  by  the  jury  or  their 
foreman,  and  nothing  more  was 
said.  The  proceedings  were  held 
by  the  Supreme  Court  to  be  er- 
roneous. See  State  v.  Hornsby,  32 
La.  Ann.  1268;  Com.  v.  Durfee,  100 
Mass.  146;  Com.  v.  Carrington,  116 
Mass.  37;  R.  v.  Vodden,  6  Cox 
C.  C.  226;  R.  v.  Parkin,  1  Moo.  45. 

4  Fisher  v.  People,  23  111.  283; 
Martin  v.  Morelock,  32  111.  485; 
Wright  v.  State,  11  Ind.  569 ;  Stew- 
art v.  People,  32  Mich.  63 ;  Doyle  v. 
United  States,  11  Biss.  100,  10  Fed. 


269;    United    States   v.    Potter,    6 
McL.  186,  Fed.  Cas.  No.  16078. 
See,  also,  supra,  §  1485. 

5  Com.  v.  Doremus,  108  Mass. 
488. 

6  Sargent  v.  State,  11  Ohio  472. 

7  Roberts  v.  State,  14  Ga.  8,  58 
Am.  Dec.  528;  United  States  v. 
Bennett,  16  Blatchf.  338,  Fed.  Cas. 
No.  14571. 

i  Cowart  v.  State,  147  Ala.  137, 
41  So.  631;  State  v.  Reppetto,  66 
Mo.  App.  251,  State  v.  Sheets,  89 
N.  C.  543. 

2  As  to  right  of  accused  to  poll 
jury,  in  the  absence  of  statute,  is 
supported  by  the  decided  weight  of 
authority.  See  note,  Ann.  Cas. 
1912B,  1236. 

Act  of  polling  may  be  done  by 
the  clerk,  and  not  by  counsel. — 
Jackson  v.  State,  147  Ala.  699,  41 
So.  178. 

Or  it  may  be  by  court,  in  ab- 
sence of  clerk. — Swan  v.  State,  81 
Miss.  453,  33  So.  223. 

Answer  of  juror,  in  the  process 
of  polling,  may  be  by  a  movement 
of  the  head. — Brown  v.  State,  141 
Ala.  80,  37  So.  408. 
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juryman  shall  be  specially  called,  and  the  question  as  to 
the  defendant's  guilt  or  innocence  propounded  to  him  in- 
dividually; though  in  some  jurisdictions  the  question 
proposed  simply  is,  "Is  this  your  verdict?"3    The  same 


Condition  attached  that  jury 
should  ask  for  clemency  on  part 
of  court,  on  behalf  of  the  defen- 
dant, does  not  deprive  the  verdict 
of  its  force. — Bliss  v.  State,  117 
Wis.  596,  94  N.  W.  325. 

Explanations  by  juror  asked  if 
that  is  his  verdict  may  he  refused 
at  that  time  and  he  required  to 
answer  "yes"  or  "no." — State  v. 
Tomlinson,  7  N.  D.  294,  74  N.  W. 
995. 

"I  submitted  to  it"  being  the" 
reply  of  juror  on  poll,  and  in  reply 
to  question  of  court  whether  he 
assented  to  it,  a  reply  that  he  did, 
held  a  sufficient  showing  that  the 
verdict  was  his  verdict. — McAlpine 
v.  State,  117  Ala.  93,  23  So.  130. 

Method  of  polling  is  by  asking 
each  juror  individually  if  that  is 
his  verdict;  to  ask  collectively  is 
error  for  which  a  new  trial  must 
be  granted.  —  Brownlow  v.  State, 
112  Ga.  405,  37  S.  E.  733.  See  Prior 
v.  State,  77  Ala.  750;  Russell  v. 
State,  68  Ga.  785;  Blankenship  v. 
State,  112  Ga.  402,  37  S.  E.  732; 
Williams  v.  State,  60  Md.  402; 
Swan  v.  State,  81  Miss.  453,  33  So. 
223. 

Motion  to  poll  made  after  sen- 
tence has  been  pronounced,  is 
made  too  late. — Robinson  v.  State, 
109  Ga,  506,  34  S.  E.  1017. 

Motives  Influencing  jury  in 
bringing  in  their  particular  verdict 
— of  manslaughter,  on  a  charge  of 
murder  in  the  first  degree — can 
not  be  inquired  into. — Jackson  v. 
State,  147  Ala.  699,  41  So.  178. 

No  demand  of  poll  made,  right 


deemed  waived. — Hammer  v.  State, 
85  Md.  562,  37  Atl.  26. 

Permission  to  poll  required  to  be 
refused,  an  erroneous  poll  allowed, 
on  which  one  of  the  jurors  an- 
swered that  he  had  not  agreed, 
Supreme  Court  refused  to  reverse 
the  cause  and  grant  a  new  trial 
because  of  such  answer  on  such 
poll. — Harrison  v.  State,  100  Ga. 
264,  28  S.  E.  38. 

Premature  demand  for  a  poll 
where  made  on  report  that  they 
could  not  agree. — Cable  v.  State, 
(Miss.)  38  So.  98. 

Waiver  of  right  to  poll  jury  may 
be  made  in  a  misdemeanor  case. — 
Cowart  v.  State,  147  Ala.  137,  41 
So.  631. 

s  GA.  —  Tilton  v.  State,  52  Ga. 
478.  IND.— Wright  v.  State,  11  Ind. 
569.  IOWA— State  v.  Callahan,  55 
Iowa  364,  7  N.  W.  603.  MD.— Will- 
iams v.  State,  60  Md.  402.  MISS.— 
James  v.  State,  55  Miss.  57,  30 
Am.  Rep.  496.  N.  Y. — People  v. 
Perkins,  1  Wend.  91.  N.  C. — John 
v.  State,  30  N.  C.  (8  Ired.  L.)  330, 
49  Am.  Dec.  396;  State  v.  Young, 
77  N.  C.  498.  OHIO— Sargent  v. 
State,  11  Ohio  472.  WIS.— State 
v.  Austin,  6  Wis.  205.  FED. — 
United  States  v.  Potter,  6  McL. 
186,  Fed.   Cas.  No.  16077. 

Substantial  poll  of  jury  is  had 
when,  on  the  return  of  the  jury 
into  court,  they  are  asked  if  they 
have  agreed  upon  a  verdict,  and, 
on  an  affirmative  answer  from  the 
foreman,  the  verdict  is  handed  to 
and  inspected  by  the  court,  and 
then  read  to  the  jury  by  the  clerk 
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power  resides  in  the  court  of  its  own  motion.4  If  any 
juryman  dissent  from  the  verdict  previously  expressed, 
then  it  is  a  nullity,  and  the  jury  must  again  retire  for 
deliberation,5  though  it  is  otherwise  if  the  dissent  be 
withdrawn,6  or  if  it  consists  in  a  mere  expression  of 
prior  doubt  not  inconsistent  with  acquiescence.7 

In  Maine,  Massachusetts,  and  Connecticut,  under  the 
practice  by  which  the  jury  are  asked  orally  whether  each 
assents  to  the  verdict,  polling  is  held  not  to  be  a  matter 
of  right;8  and  such  is  the  view  now  taken  in  South  Caro- 
lina.9 And  this  distinction  is  applicable  to  all  states  in 
which  the  practice  is  for  the  clerk  to  call  upon  the  jurors 
individually  as  well  as  collectively  for  their  verdict. 

The  better  and  prevailing  view,  however,  is  that  when 
a  sealed  verdict  is  rendered  the  jury  may  be  polled.10 


of  the  court,  followed  by  the  in- 
quiry on  finishing  the  reading: 
"Is  this  your  verdict?"  answered 
by  the  foreman,  and  this  followed 
by  the  further  inquiry  by  the 
clerk:  "So  say  you  all?" — Ryan 
v.  People,  50  Colo.  99,  Ann.  Cas. 
1912B,  1223,  114  Pac.  306. 

4  Harris  v.  State,  31  Ark.  196. 
As  to   how  far  the  question  of 

polling  the  jury  relates  to  that  of 
grades  of  offense,  see  Williams  v. 
State,  60  Md.  402,  and  cases  cited, 
infra,  §  1685. 

Court  not  required  to  poll  jury 
unless  requested.  —  State  v.  Co- 
lomb,  108  La.  253;  State  v.  Burns, 
148  Mo.  167,  71  Am.  St.  Rep.  588, 
49  S.  W.  1005. 

No  poll  except  at  request,  is  the 
general  rule.  —  State  v.  Cheney, 
Man.  TJnrep.  Cas.  (La.)  394. 

5  2  Hale  P.  C.  299.  ALA.— State 
y.  Brister,  26  Ala.  107.  ILL.— 
Nomaque  v.  People,  1  111.  109, 
KY  — Burk  v.  Com.,  28  Ky.  (5  J.  J. 
Marsh.)  676.  S.  C— State  v.  Har- 
din,  1   Bail.   L.   3.     ENG.— R.   v. 


Vodden,  1  Dears.  C.  C.  229,  6  Cox 
C.  C.  226;  R.  v.  Parkin,  1  Moo. 
C.  C.  45. 

See  Hilliard  on  New  Trials 
(1873)   242. 

6  State  v.  Sheets,  89  N.  C.  543; 
Gose  v.  State,  6  Tex.  App.  121. 

See,  also,  supra,  §  1682. 

7  State  v.  McKinney,  31  Kan. 
571,  3  Pac.  356;  Gose  v.  State, 
6  Tex.  App.  121. 

8  State  v.  Hoyt,  47  Conn.  518; 
Fellow's  Case,  5  Me.  333;  Com.  v. 
Roby,  29  Mass.  (12  Pick.)  496; 
Com.  v.  Costley,  118  Mass.  1. 

9  State  v.  Wise,  7  Rich.  L. 
(S.  C.)   412. 

10  Wright  v.  State,  11  Ind.  569; 
Stewart  v.  People,  23  Mich.  63, 
9  Am.  Rep.  78;  James  v.  State, 
55  Miss.  57,  30  Am.  Rep.  496; 
United  States  v.  Potter,  6  McL. 
186,  Fed.  Cas.  No.  16078. 

For  criticisms,  see  1  Crim.  Law 
Mag.  7;  1  South.  Law  Jour.  (N.  S.) 
9,  and  10  Cent.  L.  J.  1. 

In  Brown  v.  State,  63  Ala.  97, 
it  was  held  that  a  defendant  by 
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The  right  continues  until  the  jury  is  finally  dismissed.11 

ix.  amending  verdict. 

§  1684.  Verdict  may  be  amended  before  discharge  of 
jury.  Until  the  jury  are  discharged,  the  verdict  may  be 
amended.  After  they  are  discharged  and  separate,  how- 
ever, it  is  too  late.1  And  if  there  is  any  informality,  un- 
certainty, or  impropriety  about  a  verdict,  the  court  may 
require  the  jury  to  amend  it  before  they  separate.2    Even 


agreeing  to  a  sealed  verdict 
waives  his  right  to  poll. 

See,  to  same  effect,  United 
States  v.  Bridges,  U.  S.  Cir.  Ct. 
Ala.  1879,  1  South.  Law  Jour. 
(N.  S.)  8,  10  Cent.  L.  J.  7,  Fed. 
Cas.  No.  14644. 

As  to  allowance  of  polling  after 
sealed  verdict.  —  Doyle  v.  United 
States,  11  Biss.  100,  10  Fed.  269; 
United  States  v.  Bennett,  16 
Blatchf.  338,  Fed.  Cas.  No.  14571. 

Absence  of  counsel  does  not  vi- 
tiate.— People  v.  Bennett,  65  Cal. 
267,  3  Pac.  868. 

n  Brown  v.  State,  63  Ala.  97; 
Williams  v.  State,  63  Ga.  306;  Rus- 
sell v.  State,  68  Ga.  785. 

But  see  United  States  v. 
Bridges,  U.  S.  Cir.  Ct.  Ala.  1879, 
1  South.  Law  Jour.  (N.  S.)  8,  10 
Cent.  L.  J.  7,  Fed.  Cas.  No.  14644. 

i  CAL.— People  v.  Ah  Ye,  31  Cal. 
451.  GA.— Mitchell  v.  State,  22 
Ga.  211,  68  Am.  Dec.  493.  KY.— 
Burk  v.  Com.,  28  Ky.  (5  J.  J. 
Marsh.)  675.  MASS.  —  Com.  v. 
Lang,  76  Mass.  (10  Gray)  11. 
OHIO — Sargent  v.  State,  11  Ohio 
473.  VA  —  Nemo  v.  Com.,  43  Va. 
(2  Gratt.)  558.  ENG.— R.  v.  Vod- 
den,  6  Cox  C.  C.  226,  1  Dears.  C.  C. 
229. 

As  transcending  the  rule  ahove 
given,  see  Price  v.  Com.,  74  Va. 


(33  Gratt.)  819,  36  Am.  Rep.  797, 
and  see  State  v.  Disch,  34  La.  Ann. 
1032. 

2  ARK.— Ford  v.  State,  34  Ark. 
649.  CAL.— People  v.  Bonney,  19 
Cal.  426.  FLA.— Bryant  v.  State, 
34  Fla.  298,  16  So.  179;  Grant  v. 
State,  33  Fla.  298,  23  L.  R.  A.  735, 
9  Am.  Cr.  Rep.  746,  14  So.  759. 
GA.— Cook  v.  State,  26  Ga.  593. 
MICH. —  People  v.  Farrell,  146 
Mich.  275,  109  N.  W.  442.  MISS  — 
Gibson  v.  State,  38  Miss.  295. 
MONT. — In  re  Thompson,  9  Mont. 
388,  23  Pac.  934;  Morris  v.  Burke, 
15  Mont.  216,  38  Pac.  1068.  NEV  — 
State  v.  Waterman,  1  Nev.  543. 
PA. — Com.  v.  Chauncy,  2  Ashm. 
91;  Com.  v.  Houston,  46  Pa.  Sup. 
Ct.  Rep.  221.  TEX—  Stell  v.  State, 
14  Tex.  App.  59.  VA. — Nemo  v. 
Com.,  43  Va.  (2  Gratt.)  558. 
ENG.— R.  v.  Meany,  L.  &  C.  213, 
9  Cox  C.  C.  231. 

As  to  correcting  verdict  in  crim- 
inal case,  see  note,  23  L.  R.  A. 
723-737. 

"The  practice  of  directing  a 
jury  to  reconsider  their  verdict, 
or  ordering  a  venire  de  novo,  is  a 
harsh  rule  of  the  common  law, 
which  has  been  so  far  relaxed  as 
not  to  apply  to  cases  where  the 
verdict  in  terms  or  effect  amounts 
to  an  acquittal." — Ashe,  J.,  State 
v.  Whitaker,  89  N.  C.  473. 
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where  a  verdict  of  "not  guilty"  was  pronounced  by  one 
of  the  jurors,  which  was  entered  by  the  clerk  in  the 
minute-book,  and  the  prisoner  discharged,  it  was  held  that 
upon  it  appearing  that  the  verdict  the  jury  intended  was 
"guilty,"  the  record  could  be  immediately  amended,  the 
verdict  "guilty"  recorded,  and  the  prisoner  committed.3 
Mere  formal  incompleteness  of  verdict  may  be  supplied 
by  record.4  We  will  presently  see  that  a  defective  ver- 
dict is  no  bar  to  further  proceedings.5 

X.    DESIGNATION  OF  DEGREE  OR  OF  PUNISHMENT. 

§  1685.  Such  designation  must  be  specific.  Where  a 
statute  requires  in  the  verdict  a  designation  of  a  degree, 
or  the  specific  assessment  of  a  punishment,  a  general 
verdict,  without  such  designation  or  assessment,  will 
be  a  nullity,  and  if  the  jury  are  discharged,  a  second  trial 
may  be  instituted,  except  in  those  jurisdictions  where  con- 
stitutional limitations  are  held  to  stand  in  the  way.1  The 
designation  must  be  specific  and  in  conformity  with 
statute.2    But  when  the  indictment  is  for  a  single  degree, 

3  R.  v.  Vodden,   1  Dears.   C.  C.  i  ALA. — Robertson  v.   State,  42 

229,  6  Cox  C.  C.  226.  Ala.  509.    CAL  —  People  v.  Little- 
To    recall    a    jury    immediately      field,  5  Cal.  356;  People  v.  Welsh, 

after     rendering     a     verdict,     to  49   Cal.   174;    People   v.   Brickley, 

amend  it,  is  not  causing  such  a  49    Cal.    241.    IND.  —  Eastman   v. 

separation  as  avoids  the  verdict,  State,  54  Ind.  441.  IOWA — Cropper 

though   the   jury   were   told   they  v.  United  States,  Morr.  259.  MD. — 

were  discharged,  and  though  the  Williams    v.    State,    60    Md.    402. 

defendant  objected  to  the  recall-  MASS.  —  Com.    v.    McGrath,    115 

ing. — Loveils  v.  State,  32  Ark.  585;  Mass.  150.   MO.— State  v.  Bean,  21 

Mitchell  v.   State,  22   Ga.   211,  68  Mo.  269;    State  v.  McCue,  39  Mo. 

Am.  Dec.  493.  112.    OHIO— Dick  v.  State,  3  Ohio 

To  the   same  effect,  R.  v.  Par-  St.  89;  Parks  v.  State,  3  Ohio  St. 

kin,  1  Moo.  C.  C.  45.  101.    TEX. —  Dubois   v.   State,   13 

The  verdict,  as  amended,  is  that  Tex.  App.  418.   VA. — Com.  v.  Hat- 

which  is  to  be  recorded. — Com.  v.  ton,  44  Va.  (3  Gratt.)  623;  Com.  v. 

Dowling,  114  Mass.  259;  R.  v.  Par-  Scott,  46  Va.  (5  Gratt.)  697. 
kin,  1  Moo.  C.  C.  45.  See,    also,    cases    cited,    infra, 

4  Mclnturf  v.  State,  20  Tex.  App.  §  1689. 

230.  2  People  v.  Travers,  73  Cal.  580, 
6  Infra,  §11689,  1696.                        15  Pac.  293;   Hughes  v.  State,  65 
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a  verdict  of  guilty  as  charged  is  a  sufficient  designation.3 
A  verdict  imposing  a  greater  punishment  than  that  au- 
thorized hy  law  is  void  ;4  nor  can  the  court  ordinarily  re- 
duce a  punishment  so  assessed,5  unless  the  assessment  be 
divisible,  in  which  case  the  illegal  branch  of  the  assess- 
ment may  be  stricken  off.6  A  punishment  less  than  the 
statutory  will  ordinarily  be  sustained  on  error.7 

A  verdict  for  an  "attempt"  will  not  support  a  judg- 
ment for  "assault."8 

Where  two  defendants  are  jointly  convicted  and  a  fine 
imposed  for  the  offense,  this  is  a  finding  for  the  whole 
amount  against  each  defendant.9 

The  designation  of  degrees  in  homicide  is  elsewhere 
noticed.10 

Joint  defendants  may  be  convicted  of  different  de- 
grees.11 

XI.    VALUATION  OF  PROPERTY. 

§  1686.  Jury  may  find  a  special  valuation.  It  has  else- 
where been  seen1  that  wherever  the  sentence  is  affected  by 
the  value  of  property  stolen,  it  is  in  the  power  of  the  jury, 
if  they  find  the  valuation  in  the  indictment  erroneous,  to 
find  a  special  valuation,  which  will  bind  the  court.  But 
it  is  not  necessary,  at  common  law  for  the  jury  in  any 
case  to  value  the  chattels  in  larceny;  and  though  they 

Ind.  39;  Williams  v.  State,  60  Md.  7  Infra,  §1858. 

402;    see    Timmons    v.    State,    56  8  Fox  v.  State,  34  Ohio  St.  377. 

Miss.  786.  9  Infra,  §  1885;  Bennett  v.  State, 

Presumption  is  for  lower  degree.  30  Tex.  521. 

See  Martin  v.  State,  46  Ark.  38.  10  Infra,  §  1854;  1  Kerr's  Whart. 

3  Anderson  v.  State,  65  Ala.  553.  Crim.  Law,  §  676. 

i  An  Cha,  Ex  parte,  40  Cal.  426;  n  Mickey   v.    Com.,    72    Ky.    (9 

Cropper   v.   United    States,    Morr.  Bush)    593;    Klein   v.    People,    31 

(Iowa)  259;  Allen  v.  Com.,  29  Va.  N.  Y.  229. 

(2  Leigh)  737.  See,    also,    supra,    §354;    Infra, 

6  Cole  v.  People,  84  111.  216.  §1688;     1    Kerr's    Whart.    Crim. 

6  Infra,  §§1716,  1858,  1869.  Law,  §§276,  674. 

So  in  Michigan. — Wilson  v.  Peo-  12    Kerr's   Whart.   Crim.    Law, 

pie,  24  Mich.  410.    Infra,  §  1869.  §  1192. 
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have  undoubtedly  the  power  to  do  so  if  they  choose, 
yet  a  general  verdict  of  guilty  is  an  affirmation  of  the 
value  stated  in  the  indictment,  and  is,  therefore,  for  this 
purpose,  sufficient.2  In  some  states,  it  is  true,  the  prac- 
tice prevails  for  the  jury,  in  larceny  and  the  kindred 
offenses,  to  value  the  chattels  ;s  but  unless  this  is  required 
by  statute  valuation  is  superfluous. 

xh.  when  court  may  refuse  to  receive  verdict. 

§  1687.  Palpably  wrong  verdict  may  be  rejected  by 
court.  In  England  the  practice  has  been  for  the  court, 
when  a  verdict  plainly  contradicts  the  evidence,  or  is 
founded  on  mistake  of  law,  to  refuse  to  receive  it,  and 
to  direct  the  jury  to  take  it  back  and  reconsider  it  with 
renewed  instructions.  This  course,  for  instance,  has 
been  followed  in  cases  where  the  evidence  required  a 
verdict  of  either  murder  or  of  not  guilty,  but  where  the 
jury  found  manslaughter.1  Tbe  course  of  refusing  to 
receive  a  verdict,  under  such  circumstances,  may  be 
traced  to  the  fact  that  in  England  it  is  not  the  practice  to 
revise  verdicts  by  motions  for  new  trial.  In  this  country, 
however,  where  new  trials  are  granted  in  all  cases  where 
a  defendant  is  wronged  by  a  verdict,  it  is  unusual  for  a 
judge  thus  peremptorily  to  interfere.2  But  where  a 
statute  requires  the  jury  to  find  the  degree,  then  a  gen- 
eral verdict  will  be  refused  by  the  court,  and  a  verdict 

2  As  to  Texas  practice,  see  Col-  As  to  directing  acquittal  or  con- 
lins  v.  State,  6  Tex.  App.  647.  vlction,  see,  infra,  §  1744. 

3  Case  v.  State,  26  Ala.  17;  High-  2  supra;  §§  1684)  1685_  GA— Ar- 
land  v.  People,  2  111.  (1  Scam.)  nold  y  g  51  Ga  Ui  mJ>_ 
392;  State  v.  Redman,  17  Iowa 
329;  Locke  v.  State,  32  N.  H.  106. 

As  to  Mississippi,  see  Shines  v. 

State   42  Miss   331.  N-  c--stat<>  v-  Snule-  32  N-  c-  <10 

l  R.  v.  Meany,  1  Leigh  &  C.  213,  I«d.   W    153.    TEX.  — Alston   v. 

9  Cox  C  C  231.  state>  41  Tex-  39- 

For    other    cases,    see,    supra,  Compare:    State  y.  Underwood, 

§  1679.  2  Ala.  745. 


State  v.  McGregg,  4  Blackf.  101; 
Heacock    v.    State,    42    Ind.    393. 
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finding  the  degree  directed.3  And  so  where  the  verdict  is 
insensible,  and  an  amendment  is  required,4  or  where  the 
verdict  is  not  as  to  the  offense  charged.5  In  snch  case 
the  jury  is  to  be  sent  back,  and  directed  to  return  a  re- 
sponsive verdict.6 

Xin.    WHEN  THESE  ARE  SEVERAL  DEFENDANTS. 

§  1688.  Dependants  may  be  severed  in  finding.  The 
law  in  this  respect,  as  has  been  already  stated,1  may  be 
thus  recapitulated.  When  the  charge  is  for  a  single 
offense,  one  defendant  can  not  be  found  guilty  of  one  part 
of  the  charge,  and  the  other  defendant  of  another  part. 
It  is  otherwise,  however,  when  the  offense  is  capable  of 
being  divided  into  stages,  as  where  the  charge  is  bur- 
glary and  larceny,  in  which  case  one  defendant  may  be 
convicted  of  the  larceny  and  the  other  of  the  burglary.2 

In  riot  and  conspiracy,  as  has  been  seen,  there  can  not 
be  a  conviction  of  a  single  defendant,  coupled  with  an 
acquittal  of  co-defendants,  unless  there  is  an  allegation 
and  proof  of  the  co-operation  of  parties  not  indicted.3 

A  conviction  of  a  joint  offense,  it  must  also  be  kept  in 
mind,  can  only  be  on  evidence  of  joint  guilt.4  Adultery, 
however,  when  the  woman  was  unconscious,  is  not  a  joint 
offense  in  this  sense.6 

Convictions  of  co-defendants  are  several,6  and  the  ver- 
dicts may  be  separate.7 

3  People  v.  Bonney,  19  Cal.  426.         4  Supra,  §  366. 

Supra,  §§1684,  1685.  5  Com.   v    Bakeman,   131   Mass. 

4  Supra,  §§  1684,  1685.  577>  41  Am    R       24g 

5  State  v.  Bishop,  73  N.  C.  44. 

6  Ibid. 
i  Supra,  §§  364,  365. 

2  Supra,  §§  363-366;  infra,  §  1815;  As  to  defective  verdict,  see  Peo- 
1  Whart.  Crim.  Ev.  (Hilton's  ed.),  Pie  v.  Sepulveda,  59  Cal.  342; 
§  136.  infra,  §  1689. 

3  Supra,  §§355,  363;  Whart.  on  7  Supra,  §364;  Cruce  v.  State, 
Ev.,  §131;  1  Kerr's  Whart.  Crim.  59  Ga.  84;  State  v.  Bradley,  30 
Law,  §  100;  2  id.,  §§  1655  et  seq.  La.  Ann.  326. 


6  Supra,  §  365;  Mask  v.  State,  32 
Miss.  406. 
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The  non-trial  of  one  defendant  can  not  be  excepted  to 
by  another.8  • 

XTV.    DEFECTIVE  VERDICT. 

§  1689.  Defective  verdict  may  be  inoperative.  A  ver- 
dict defective  in  omitting  an  essential  ingredient  is  a 
nullity,1  and  is  no  bar,  as  we  have  already  seen,  to  a  sec- 
ond trial  on  the  same  indictment,  if  there  be  no  consti- 
tutional prohibition.2  It  was  in  the  power  of  the  defen- 
dant to  have  it  corrected  at  the  time  it  was  rendered; 
and  if  he  fail  to  do  this,  he  can  not  afterward  take  ad- 
vantage of  his  own  laches.3  An  insensible  verdict,  also, 
can  be  arrested  on  application  of  the  defendant.4    But 


8  Supra,  §  364. 

1  Supra,  §§  1679,  1685. 

IND. — Thedge  v.  State,  83  Ind. 
126.  MASS.— Com.  v.  Walsh,  132 
Mass.  8.  N.  C. — State  v.  Whitaker, 
89  N.  C.  472;  State  v.  Bray,  89 
N.  C.  480.  TEX. — Doran  v.  State, 
7  Tex.  App.  385.  W.  VA.— State 
v.  Newson,  13  W.  Va.  859. 

2  ME. — State  v.  Scannel,  39  Me. 
68.  MASS.— Com.  v.  Call,  38  Mass. 
(21  Pick.)  509,  32  Am.  Dec.  284. 
MISS.— Gibson  v.  State,  38  Miss. 
295.  MO.  — Webber  v.  State,  10 
Mo.  5.  OHIO— Wilson  v.  State,  20 
Ohio  26.  TENN.— State  v.  Rags 
dale,  78  Tenn.  (10  Lea)  671,  cited, 
infra,  §  1722.  VA.  —  Marshall  v. 
Com.,  46  Va.  (5  Gratt.)  663 
ENG.  —  R.  v.  Woodfall,  5  Burr. 
2661,  98  Eng.  Repr.  398;  Camp 
bell  v.  R.,  11  Ad.  &  E.  N.  S.  (11 
Q.  B.)  799,  63  Eng.  C.  L.  799. 

See,  also,  cases  cited  to  §§  1455 
and  1685. 

Mere  clerical  errors  will  not 
make  a  verdict  insensible. — Peo- 
ple v.  Boggs,  20  Cal.  432;  Kellum 
v.  State,  64  Miss.  226,  1  So.  174; 
Stewart  v.  State,  4  Tex.  App.  527; 


Williams  v.  State,  5  Tex.  App.  226; 
Taylor  v.  State,  5  Tex.  App.  569. 

3  Supra,  §1684;  Clay  v.  State, 
43  Ala.  350;  State  v.  Balk,  76 
N.  C.  10;  State  v.  Blue,  84  N.  C. 
807. 

See,  also,  supra,  §  1679. 
As   to   arresting   judgment,   see, 
infra,  §  1695. 

4  Supra,  §1685,  1687;  infra, 
§  1696;  David  v.  State,  40  Ala.  69; 
Westbrook  v.  State,  52  Miss.  777; 
State  v.  Whitaker,  89  N.  C.  473. 

As  to  statutory  provisions,  see 
People  v.  Coch,  53  Cal.  607;  Har- 
well v.  State,  22  Tex.  App.  251, 
2  S.  W.  606. 

As  to  venire  de  novo  in  such 
cases,  see  State  v.  Bray,  89  N.  C. 
480. 

A  special  verdict,  finding  the  de- 
fendant guilty  of  the  same  facts 
as  those  charged  in  the  indict- 
ment, but  not  finding  him  guilty 
in  the  county  where  the  offense 
was  laid,  can  not  be  supported, 
and  the  defendant  must  again  be 
put  on  his  trial. — Com.  v.  Call,  38 
Mass.  (21  Pick.)  509,  32  Am.  Dec. 
284;   supra,  §  1678. 
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mere  redundancy  or  surplusage  does  not  vitiate5  pro- 
vided the  verdict  be  responsive;6  nor  does  mis-spelling, 
so  long  as  the  sense  can  be  ascertained.7  But  it  has  been 
held  that  a  verdict  of  murder  in  the  "first"  degree,  when 
the  statute  requires  the  degree  to  be  specified,  is  a 
nullity.8  And  so  when  on  an  indictment  against  two  de- 
fendants the  verdict  found  simply  "the  defendant" 
guilty.9  A  prisoner,  after  conviction,  is  not  entitled  to 
be  discharged  on  habeas  corpus  on  the  ground  that  the 
verdict  was  defective.  His  relief  must  be  by  motion  to 
set  aside  the  verdict,  or  for  arrest  of  judgment,  or,  after- 
ward, by  writ  of  error.10 


On  the  other  hand,  on  an  indict- 
ment for  receiving  goods,  knowing 
them  to  be  burglariously  stolen, 
etc.,  a  verdict  of  guilty  of  receiv- 
ing the  goods,  knowing  them  to 
have  been  stolen,  but  not  burglar- 
iously stolen,  was  held  sufficient 
to  sustain  a  sentence. — Dyer  v. 
Com.,  40  Mass.  (23  Pick.)  402; 
supra,  §§  304,  1679. 

It  is  no  ground  for  arrest  of 
judgment  that  the  defendants 
were  convicted  of  different  de- 
grees of  homicide  (supra,  §  1688) ; 
but  otherwise  when  the  verdict  is 
for  an  offense  not  being  neces- 
sarily included  in  the  indictment 
— State  v.  Scannel,  39  Me.  68. 

For  a  wrong  verdict  the  remedy 
is  to  move  to  set  aside  or  to  move 
for  a  new  trial. — State  v.  Snow, 
74  Me.  354;  State  v.  Watts,  32 
N.  C.  (10  Ired.  L.)  369;  State  v. 
Curtis,  71  N.  C.  56. 

Judgment  will  not  be  arrested 
under  the  Massachusetts  act  on  an 
indictment  for  larceny  of  "sundry 
bank  bills,  of  the  aggregate  value 
of  $367,"  merely  because  the  ver- 


dict was  "guilty  of  stealing  sun- 
dry bank  bills  of  the  value  of 
$317,"  and  not  guilty  as  to  the 
residue. — Com.  v.  Duffy,  65  Mass. 
(11  Cush.)  145. 

BVeatch  v.  State,  60  Ind.  291; 
Traube  v.  State,  56  Miss.  153. 

6  Territory  v.  Do,  1  Ariz.  507, 
25  Pac.  472;  State  v.  Disch,  34 
La.  Ann.  1134;  State  v.  Murdock, 
35  La.  Ann.  729. 

7  Supra,  §§  322  et  sea..;  State  v. 
Smith,  35  La.  Ann.  1414;  Koontz 
v.  State,  41  Tex.  570;  Haney  v. 
State,  2  Tex.  App.  504;  Hoy  v. 
State,  11  Tex.  App.  32;  Wilson  v. 
State,  12  Tex.  App.  481;  Walker 
v.  State,  13  Tex.  App.  618. 

8Wooldridge  v.  State,  13  Tex. 
App.  443,  44  Am.  Rep.  708. 

9  People  v.  Sepulveda,  59  Cal. 
342. 

io  Infra,  §1696;  Waller  v.  State, 
40  Ala.  325,  333;  Dover  v.  State, 
75  Ala.  40. 

As  to  waiver  of  formal  defects, 

see  State  v.  Fenlason,  78  Me.  495, 
7  Atl.  385. 
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XV.    RECOMMENDATION  TO  MERCY. 

§  1690.  Such  recommendation  not  obligatory.  The 
recommendation  for  mercy,  when  added  to  a  verdict  of 
guilty  of  an  offense  whose  punishment  is  at  the  discre- 
tion of  the  court,  is  an  appeal,  in  the  first  place,  to  the 
court,1  and  afterward  to  the  pardoning  authorities.  But 
the  recommendation  is  no  part  of  the  verdict,  either  in 
capital  or  non-capital  offenses.2  When,  however,  the 
court,  as  in  capital  cases,  has  no  discretion  as  to  the  de- 
gree of  punishment,  the  recommendation,  as  a  mere  col- 
lateral petition  from  the  jury,  is  sent  to  the  pardoning 
authorities  direct.8 


1  Infra,   §1887. 

2  Stephens  v.  State,  51  Ga.  328; 
State  v.  Vasquez,  16  Nev.  42. 

3  in  Com.  v.  Pomeroy,  117  Mass. 
143,  the  jury  returned  with  their 
verdict  of  guilty,  this  paper, 
signed  by  all  the  jurors:  "The 
jury  recommend  that  the  sentence 
he  commuted  to  imprisonment  for 
life  on  account  of  his  youth."  A 
general  verdict  of  guilty  was  en- 
tered, and  the  defendant  alleged 
exceptions  to  other  rulings  at  the 
trial,  hut  not  to  this,  which  on 
argument  to  the  full  court  were 
subsequently  overruled  (Com.  v. 
Pomeroy,  117  Mass.  143),  and  the 
defendant  sentenced  to  death.  Ap- 
plication was  then  made  to  the 
governor  and  council  for  a  pardon. 
A  certified  copy  of  the  record  of 
the  conviction  and  sentence  was 
transmitted  to  the  governor,  and 
the  original  return  of  the  jury, 
given  above,  with  another  paper 
also,  returned  at  the  same  time, 
giving  the  grounds  of  the  verdict. 
The  justices  of  the  court  were 
then  inquired  of  by  the  governor 
and  council  whether  "the  papers 
so  transmitted  were  a  part  of  the 


judicial  proceedings  in  said  case, 
or  of  the  record  thereof,  and  what 
is  their  legal  relation  thereto."  To 
which  they  unanimously  an- 
swered: "A  memorandum  of  the 
ground  of  the  verdict,  or  of  a 
recommendation  to  mercy,  pre- 
sented by  the  jury  to  the  judges, 
can  not  affect  the  manner  of  re- 
turning, recording,  or  affirming 
the  verdict,  or  the  form  of  the 
sentence;  and,  in  law,  forms  no 
part  of  the  judicial  proceedings  in 
the  case,  or  of  the  record  thereof, 
and  has  no  legal  relation  to  the 
judicial  proceedings  or  record." 
See  Opinion  of  the  Justices,  120 
Mass.  600  (1876). 

In  the  Park  Lane  Murder  case, 
Ann.  Reg.  1872,  p.  209,  the  defen- 
dant was  convicted  of  murder,  but 
"strongly  recommended  to  mercy 
on  the  ground  that  there  was  no 
premeditation  in  the  act."  But 
Baron  Channell  said,  "it  would  be 
his  duty  to  send  the  recommenda- 
tion to  mercy  to  the  proper  quar- 
ter, but  at  present  all  he  had  to 
do  was  to  pass  upon  her  the  sen- 
tence of  the  law,"  and  she  was 
sentenced  to  death  in  the  usual 


2126 


CRIMINAL  PROCEDURE. 


§1691 


xvi.  effect  of  sunday  or  legal  holiday  rendering. 

§  1691.  Not  vitiated  by  being  rendered  on  Sunday  or 
holiday.  The  mere  fact  of  a  verdict  being  found  and  ren- 
dered on  Sunday  will  not  vitiate  it  when  it  is  received 
and  recorded  on  the  next  day.1  Holding  court  on  a  legal 
holiday  is  a  matter  of  discretion  in  the  trial  court.2 

California  rule,  under  statute,  is  different,  and  any 
business  transacted  by  a  court  on  a  legal  holiday, — ex- 
cept that  which  is  enumerated  in  the  statute, — is  void. 
Hence  the  trial  of  one  accused  of  crime  on  a  legal  holi- 
day, or  on  a  Saturday  half -holiday,  is  illegal  and  void.3 


form.  In  People  v.  Lee,  17  Cal. 
76,  the  defendant  was  convicted  of 
murder  in  the  first  degree,  with 
a  recommendation  to  mercy.  The 
court  directed  the  verdict  to  be 
entered  without  the  recommenda- 
tion, which,  on  appeal,  was  sus- 
tained, the  court  saying:  "The 
recommendation  was  addressed 
solely  to  the  court,  and  constituted 
no  part  of  the  verdict."  See,  also, 
State  v.  O'Brien,  22  La.  Ann.  27; 
State  v.  Bradley,  6  La.  Ann.  560. 

In  State  v.  Potter,  15  Kan.  303, 
the  verdict  as  returned  was  "guilty 
of  murder  in  the  second  degree," 
and  with  it  these  words,  "and  we 
recommend  his  punishment  to  be 
the  least  amount  allowed  by  law." 
The  court  declined  to  receive  the 
verdict  in  that  form,  and  handed 
the  jury  another  blank,  which  was 
duly  signed  and  returned  by  them 
without  those  words.  This  was 
held  no  error. 

See  note  to  Eason  v.  State,  65 
Tenn.  (6  Baxt.)  466,  in  17  Am. 
Law  Reg.  313,  from  which  the 
above  is  condensed. 

In   Eason  v.  State,  65  Tenn.   (6 


Baxt.)  466,  17  Am.  Law  Reg.  313, 
the  Supreme  Court  of  Tennessee 
ruled  that  the  finding  by  one  jury 
in  a  murder  case  of  "guilty,  with 
mitigating  circumstances,"  where 
the  court  disregards  the  finding, 
and  sentences  the  prisoner  to  the 
extreme  penalty,  does  not  bind  a 
different  jury  in  a  subsequent  trial, 
which  may,  on  the  contrary,  find  a 
verdict  of  "guilty"  without  miti- 
gation. 

i  Chamblee  v.  State,  78  Ala.  466; 
Meece  v.  Com.,  78  Ky.  586;  State 
v.  Ford,  37  La.  Ann.  344. 

2  State  v.  Sorenson,  32  Minn. 
118,  19  N.  W.  738. 

3  Matter  of  Smith,  152  Cal.  566, 
93  Pac.  191. 

Trial  on  Saturday  afternoon  is 
in  direct  contravention  of  the  pro- 
visions of  the  statute,  and  a  con- 
viction of  murder  in  second  de- 
gree was  set  aside  for  this  reason 
in  People  v.  Heacock,  10  Cal.  App. 
450,  102  Pac.  543. 

The  case  coming  up  for  retrial 
at  nisi  prius,  on  motion,  the  pris- 
oner was  discharged  on  the  ground 
of  former  jeopardy. 
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MOTION  IN  ARREST  OF  JUDGMENT. 

§  1692.  At  common  law,  most  demurrable  exceptions  may  be 
taken  on  motion  in  arrest. 

§  1693.    Informalities  are  cured  by  verdict. 

§  1694.    Misnomer  no  ground. 

§  1695.    Under  statute,  right  is  restricted. 

§  1696.    Insensible  verdict  will  be  arrested. 

§  1697.    Pendency  of  prior  indictment*  no  ground  for  arrest. 

§  1698.    Statute  of  limitations  ground  for  arrest. 

§  1699.    Irregularities  of  jury  not  ground  for  arrest. 

§  1700.    Time  and  mode  of  motion  are  limited. 

§  1701.  Sentencing  defendant  is  equivalent  to  discharge  of  mo- 
tion. 

§  1692.  At  common  law,  most  demurrable  exceptions 
may  be  taken  on  motion  IN  arrest.  At  common  law,  and 
until  7  Geo.  IV,  ch.  64,  sees.  20,  21,  and  the  corresponding 
statutes  in  this  country,1  any  objection  which  would 
have  been  fatal  in  demurrer  was  (with  exceptions  to  be 
presently  noticed)  equally  fatal  on  motion  in  arrest  of 
judgment.2  Judgment,  however,  can  only  be  arrested  for 
matter  appearing  on  the  record;3  though  the  motion  is 

l  See,  supra,  §§  131  et  seq.  dere. — Com.    v.    Northampton,     2 

24    Bl.    Com.    324;     Burn's    J.,  Mass.  116;   supra,  §1346. 

Indict.,   xi;    1    Chitty   Cr.   L.   442,  Defective  description  of  the  of- 

663.     ALA. — Francois  v.  State,  20  fense  is  not  one  of  the  points  in 

Ala.  83;   Martin  v.   State,  28  Ala.  which  an  indictment  is  cured  by  a 

71.     KY. — Tipper  v.  Com.,  58  Ky.  verdict,   but  the   same  is   equally 

(1  Mete.)    6.     ME. — State  v.  Pur-  fatal  on  a  motion  in  arrest  of  judg- 

nam,  38  Me.  296;  State  v.  Bangor,  ment  as  upon  demurrer,  or  a  mo- 

38    Me.    592.      MASS.  —  Com.    v.  tion   to   quash. — Rice   v.    State,   3 

Morse,  2  Mass.  128,  130;  Brown  v.  Kan.  141;  State  v.  Gove,  34  N.  H. 

Com.,  8  Mass.  59,  65;  Com.  v.  Child,  510. 

30  Mass.   (13  Pick.)   198.     R.  I.—  3  1  Ld.  Raym.  281;   1  Salk.  77, 

State  v.  Doyle,  11  R.  I.  574.  315;  Com.  Dig.  Indict,  v.    ALA. — 

Defective     Indictment     is     not  Sparks  v.  State,  59  Ala.  82.    ARK. 

cured  by  a  plea  of   nolo   conten-  — Walker   v.    State,   35   Ark.    386. 
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not  confined  to  the  indictment  alone,  as  it  obtains  if  any 
part  of  the  record  is  imperfect,  repugnant,  or  vicious.4 
Thus  judgment  will  be  arrested  where  no  indictable  of- 
fense is  set  forth  ;5  where  the  statute  creating  the  offense 
has  been  intermediately  repealed;6  where  the  case  has 
been  tried  by  more  or  less  than  twelve  jurors;7  where 
no  issue  was  averred  to  have  been  joined;8  and  where 
the  verdict  is  insensible  ;9  though  as  the  court  possesses 
the  power  of  amending  its  own  records  at  any  time  dur- 
ing the  term  in  which  they  are  entered,10  it  seems  that 
clerical  errors,  such  as  the  false  entering  of  a  plea  on  an 
impossible  day,  may  be  corrected.11 

§  1693.  Informalities  are  cured  by  verdict.  Errors 
as  to  form,  not  going  to  the  description  of  the  offense, 
which  might  have  been  taken  advantage  of  at  a  previous 
stage,  are  not  sufficient  cause  to  arrest  judgment.1  Thus, 


GA. — State  v.  Allen,  Charlt.  518. 
IND. — Shepherd  v.  State,  64  Ind. 
43.  LA. — State  v.  Frey,  35  La. 
Ann.  106.  ME. — State  v.  Carver, 
49  Me.  588.    MD- Horsey  v.  State, 

3  Har.  &  J.  2;  Byers  v.  State,  63 
Md.  207.  MASS.— Com.  v.  Dona- 
hue, 126  Mass.  51.  MINN.— State 
v.  Conway,  23  Minn.  291.  MO  — 
State  v.  Connell,  49  Mo.  282.  N.  C. 
—State  v.  Craig,  89  N.  C.  475,  45 
Am.  Rep.  698.  TEX. — Johnson  v. 
State,  14  Tex.  App.  306;  Walker 
v.  State,  14  Tex.  App.  609;  Wil- 
liams v.  State,  20  Tex.  App.  357. 
VT  —  State  v.  Thornton,  56  Vt.  35. 
VA  —  Com.  v.  Linton,  4  Va.  (2  Va. 
Cas.)  476;  Com.  v.  Watts,  31  Va. 
(4  Leigh)  672;  Hall  v.  Com.,  80 
Va.  562. 

4  1  Chitty  Cr.  L.  662,  2  Stra.  901; 
2  Taylor  93 ;  State  v.  O'Connor,  11 
Nev.  416;  Whitehurst  v.  Davis,  3 
N.  C.  (2  Hay.)  113;  State  v.  Fort, 

4  N.  C.  (1  Car.  Law  Repos.)  510. 

b  Com.  v.  Hinds,  101  Mass.  209. 


eBrennan  v.  People,  110  111.  55; 
Com.  v.  Kimball,  38  Mass.  (21 
Pick.)  373;  Com.  v.  McDonough, 
95  Mass.  (13  Allen)  581;  United 
States  v.  Goodwin,  20  Fed.  237; 
R.  v.  Denton,  1  Dears.  3,  18  Ad. 
&  E.  N.  S.  (18  Q.  B.)  761,  83  Eng. 
C.  L.  761;  R.  v.  McKenzie,  R.  &  R. 
429. 

i  Supra,  §  1668.  See  State  v. 
Meyers,  68  Mo.  266. 

8  State  v.  Fort,  4  N.  C.  (1  Car. 
Law  Rep.)  510. 

» Com.  v.  Call,  38  Mass.  (21 
Pick.)  509,  32  Am.  Dec.  284;  supra, 
§1689;  infra,  §1695. 

io  Supra,  §  1684. 

li  Com.  v.  Chauncy,  2  Ashm. 
(Pa.)  91. 

i  Supra,  §  343.  GA.— Greene  v. 
State,  59  Ga.  859.  IND.— Coleman 
v.  State,  111  Ind.  563,  13  N.  E. 
100.  MASS.— Com.  v.  McMahon, 
133  Mass.  394;  Com.  v.  Flannigan, 
137  Mass.  560.  N.  T.— People  v. 
Kelly,  94  N.  Y.   526,  2  N.  Y.  Cr„ 
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while  duplicity  is  fatal  on  motion  to  quash,  or  demurrer, 
the  better  opinion  is,  that  it  will  not  be  ground  for 
arrest  ;2  and  the  same  position  is  undoubtedly  good  when 
there  has  been  a  misjoinder  of  counts,  but  where  the 
defendant  has  gone  to  trial  without  a  motion  to  quash, 
or  on  application  for  election.3  So  the  verdict  will  cure 
the  omission  to  connect  necessary  and  dependent  mem- 
bers of  the  same  sentence  by  their  appropriate  copula- 
tives,4 and  also  merely  formal  or  clerical  errors.5  So  it 
is  with  essential  averments,  of  which  the  verdict  implies 
the  truth,  but  which  are  imperfectly  stated.  "There  is 
a  general  rule  as  to  pleading  at  common  law,  and  I  think 
it  is  right  to  say  that  there  is  no  distinction,  where 
questions  of  this  kind  arise,  between  the  pleadings  in 
civil  and  criminal  proceedings,"  said  Blackburn,  J.,  in 
1873;  "that  where  an  averment  which  is  necessary  to 
support  a  particular  part  of  the  pleading  has  been  im- 
perfectly stated,  and  a  verdict  on  an  issue  involving  that 
averment  is  found,  and  it  appears  to  the  court  after  ver- 
dict that  unless  this  averment  were  true  the  verdict  could 
not  be  sustained,  in  such  case  the  verdict  cures  the  de- 
fective averment,  which  might  have  been  bad  on  de- 
murrer. The  authorities  upon  this  subject  are  all  stated 
in  1  Williams'  Saund.  260,  n.  I  (last  ed.),  85  Eng.  Repr. 
307.  "6 

Rep.    15,    affirming    31    Hun    225.  Com.   v.   Gillespie,   7   Serg.    &   R. 

N.  C— State  v.  Walker,  87  N.  C.  (Pa.)  476. 

541;     State    v.    Craige,    89    N.    C.  Where  two  counts  set  forth  the 

475,    45    Am.    Rep.    698.      TEX. —  same  offense  judgment  will  be  ar- 

West  v.   State,  6  Tex.  App.  485.  rested. — Supra,  §  349. 

FED. — United  States  v.  Gale,  109  *  People  v.  Swenson,  49  Cal.  388; 

TJ.  S.  65,  27  L.  Ed.  587,  3  Sup.  Ct.  Lutz  v.  Com.,  29  Pa.  St.  441. 

1.     ENG.— R.  v.   Strowlger,  L.  R.  5  Supra,    §§131,    322;    West    v. 

17  Q.  B.  Div.  327.  State,  6  Tex.  App.  485. 

2  Com.    v.    Tuck,   37   Mass.    (20  6  Blackburn,  J.,  Queen's  Bench, 

Pick.)    356;    State  v.  Johnson,   3  Jan.,  1873,  in  R.  v.  Heymann,  28 

Hill  L.  (S.  C.)  1.    See,  supra,  §  304.  Law  T.  163.     See  R.  v.  Heymann, 

8  See,    supra,   §§294,   349;    Guy-  12   Cox  C.  C.  383,  L.  R.  8  Q.  B. 

kowski  v.  People,  2  111.  (1  Scam.)  Div.   102.     See,   also,  R.  v.   Brad- 

476;  States  v.  Watts,  82  N.  C.  656;  laugh    (Ct.   of  Appeal),   38   L.   T. 
Crim.  Proc. — 134 
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§  1694.  Misnomer  no  ground.  It  is  clear  that  if  mis- 
nomer of  the  defendant  be  not  met  by  plea  in  abatement, 
it  is  too  late  for  objection  after  trial.1 

§  1695.  Under  statute,  right  is  restricted.  The  rigor 
of  the  common  law  in  this  respect  has  been  so  greatly 
and  so  variously  modified  by  statutes,  that,  so  far  as 
the  pleading  is  concerned,  few  formal  errors  remain 
which  motions  in  arrest  of  judgment  can  reach.1  Errors 


N.  S.  118,  L.  R.  3  Q.  B.  Div. 
607,  14  Cox  C.  C.  68,  21  Moak's 
Eng.  Rep.  269,  cited  supra,  §  222; 
case  reversed  L.  R.  3  Q.  B.  Div. 
607,  28  Moak's  Eng.  Rep.  482,  3 
Am.  Cr.  Rep.  470. 

In  Massachusetts  it  was  once 
held  that  as  a  rule  the  verdict  does 
not  cure  defects  that  would  be 
fatal  in  demurrer. — Com.  v.  Child, 
30  Mass.- (13  Pick.)  200;  see  Com. 
v.  Bean,  80  Mass.  (14  Gray)  54; 
State  v.  Barrett,  42  N.  H.  466. 

— This  view  has  been  modified 
by  recent  statutes. — See  Com.  v. 
Tuck,  37  Mass.  (20  Pick.)  356; 
Com.  v.  Adams,  127  Mass.  15. 

l  Com.  v.  Beckley,  44  Mass.  (3 
Mete.)  330;  Com.  v.  Chauncy,  2 
Ashm.  (Pa.)  90. 

See,  also,  supra,  §§  162  et  seq. 

l  Under  7  and  8  Geo.  IV,  which 
enacts  that,  "where  the  offense 
charged  has  been  created  by  any 
statute,  the  indictment  shall,  after 
verdict,  be  held  sufficient  if  it  de- 
scribe the  offense  in  the  words  of 
the  statute,"  it  was  held  that  after 
verdict  there  could  be  no  objection 
to  an  indictment  which  charged 
that  defendant  "unlawfully  did  re- 
ceive goods  which  had  been  un- 
lawfully and  knowingly  and  fraud- 
ulently obtained  by  false  pretenses 
with  intent  to  defraud,  well  know- 
ing that  the  goods  had  been  ob- 


tained by  false  pretenses  with  in- 
tent to  defraud,  as  in  this  count 
before  mentioned,"  but  omitting 
to  set  out  what  the  particular  false 
pretenses  were. — R.  v.  Goldsmith, 
12  Cox  C.  C.  594;  L.  R.  2  C.  C.  760; 
R.  v.  Knight,  14  Cox  C.  C.  31.  And 
see  People  v.  Cox,  9  Cal.  32;  Com. 
v.  Pettes,  126  Mass.  242. 

Under  U.  S.  Rev.  Stat.,  §1625, 
2  Fed.  Stats.  Ann.,  1st  ed.,  p.  340, 
2  Fed.  Stats.  Ann.,  2d  ed.,  p.  681,  a 
technical  defect  in  an  indictment, 
not  prejudicing  the  defendant,  is 
no  ground  for  arrest  of  judgment 
under  plea  of  guilty.  —  United 
States  v.  Chase,  27  Fed.  807. 

In  most  jurisdictions  statutes  ex- 
ist providing  that  technical  irregu- 
larities in  pleading  can  no  longer 
be  considered  ground  for  motions 
in  arrest.  —  See:  GA. — Wise  v. 
State,  24  Ga.  31;  Camp  v.  State, 
35  Ga.  689;  Bostock  v.  State,  61 
Ga.  635;  Rataree  v.  State,  62  Ga. 
245.  IND.— Dillon  v.  State,  9  Ind. 
408;  Dawson  v.  State,  65  Ind.  442. 
IOWA — State  v.  Raymond,  20  Iowa 
582.  KAN.— State  v.  Knowles,  34 
Kan.  393,  8  Pac.  861.  KY  — Wal- 
ston  v.  State,  55  Ky.  (16  B.  Mon.) 
15;  Com.  v.  Hadcraft,  69  Ky.  (6 
Bush)  91.  LA. — State  v.  Bou- 
dreaux,  14  La.  Ann.  88;  State  v. 
Millican,  15  La.  Ann.  557.  ME.— 
State  v.  Snow,  74  Me.  354.    MD. — 
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which  are  of  substance,  however,  are  not  cured  by  ver- 
dict.2 

§  1696.  Insensible  veedict  will  be  aebested.  Where 
the  verdict  itself  is  on  its  face  insensible,  the  judgment 
may  be  arrested  or  set  aside.1 

§  1697.  Pendency  of  peiok  indictment  no  geound  fob 
aerest.  After  a  verdict  of  guilty  on  an  indictment  for 
murder,  judgment  will  not  be  arrested  because  it  appears 
on  record  that  there  was,  at  the  time  of  the  trial,  another 
indictment  against  the  defendant  for  the  same  offense, 
pending  in  the  same  court.1 

§  1698.  Statute  of  limitations  ground  foe  aerest. 
Whether,  where  it  appears  on  the  face  of  an  indictment 


Cowman  v.  State,  12  Md.  250;  Ma- 
guire  v.  State,  47  Md.  485.  MO. — 
State  v.  Pemberton,  30  Mo.  376. 
N.  Y. — Gray  v.  People,  21  Hun 
140.  PA.—  Lynch,  v.  Com.,  88  Pa. 
St.  189,  32  Am.  Rep.  445.  TENN.— 
Perkins  v.  State,  67  Tenn.  (8 
Baxt.)  559.  TEX. — Friedlander  v. 
State,  7  Tex.  App.  204. 

In  Indiana  the  range  of  this  mo- 
tion is  still  further  limited. — Shep- 
herd v.  State,  64  Ind.  43. 

In  Massachusetts,  matters  con- 
cerning the  jurisdiction  of  the 
court  can  be  overhauled  by  this 
motion.  —  Gen.  Stat.  1864,  ch. 
250,  §  3. 

In  Ohio,  the  motion  is  only  al- 
lowable where  the  grand  jury  had 
no  jurisdiction,  and  where  the 
facts  stated  by  the  indictment  con- 
stitute no  offense.— Code  Crim. 
Prac,  §  195;  Warren's  C.  L.  (1870), 
§195. 

In  Pennsylvania,  by  the  Revised 
Acts  of  I860:  — 

Cure  of  Defects  in  Jury  Process 
by  Verdict. — No  verdict  in  any 
criminal  court  shall  be  set  aside, 


nor  shall  any  judgment  be  arrested 
or  reversed,  nor  sentence  delayed, 
for  any  defect  or  error  in  the  pre- 
cept issued  from  any  court,  or  in 
the  venire  issued  for  the  summon- 
ing and  returning  of  jurors,  or  for 
any  defect  or  error  in  drawing, 
summoning,  or  returning  any  juror 
or  panel  of  jurors;  but  a  trial,  or 
an  agreement  to  try  on  the  merits, 
or  pl»f.ding  guilty,  or  the  general 
issue,  in  any  case,  shall  be  a 
waiver  of  all  errors  and  defects 
in  or  relative  or  appertaining  to 
the  said  precept,  venire,  drawing, 
summoning,  or  returning  of  jurors. 
—Rev.  Acts,  1860,  p.  443.  See,  as 
applying  this  act,  Com.  v.  Frey,  14 
Wright  (Pa.)   245. 

With  these  statutes  are  blended 
in  practice  the  various  statutes  of 
jeofails  and  amendment,  which 
have  heretofore  been  examined. — 
Supra,  §§  131  et  seq. 

2  Supra,  §  1326;  State  v.  Palmer, 
32  La.  Ann.  565;  Com.  v.  Moore,  99 
Pa.  St.  570. 

l  Supra,  §  1689. 

i  Com.  v.  Murphy,  65  Mass.  (11 
dish.)  472;  supra,  §1382. 
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that  the  offense  charged  is  barred  by  the  statute  of  limi- 
tations, and  none  of  the  exceptions  in  the  statute  to  pre- 
vent its  operation  are  alleged  therein,  judgment  will  be 
arrested,  is  elsewhere  considered.1 

§  1699.  Irregularities  of  jury  not  ground  for  arrest. 
Irregularities  in  respect  to  grand  juries,  unless  matter 
of  record,  are  not  ground  for  arrest.1  And  where  it  ap- 
pears from  the  statement  on  the  face  of  the  indictment 
that  the  grand  jury  were  sworn,  it  is  not  competent  on  a 
motion  in  arrest  of  judgment,  to  disprove  the  recital  by 
testimony  aliunde.2  Nor  can  errors  not  of  record,  in 
drawing  of  petit  jury,  be  taken  advantage  of  by  such 
motion.3  Nor  is  it  ground  for  arrest  that  exempted  per- 
sons served  on  the  jury.4 

§  1700.  Time  and  mode  of  motion  are  limited.  At  com- 
mon law  the  motion  may  be  made  at  any  time  before  sen- 
tence:1 but  rules  of  court  are  adopted  in  most  jurisdic- 
tions, requiring  the  motion  to  be  made  within  four  days 
after  verdict.  These  rules,  however,  it  is  within  the  dis- 
cretion of  the  court,  in  strong  cases,  to  extend  or  vacate. 
The  motion  must  point  out  the  specific  defects.2 

§1701.  Sentencing  defendant  equivalent  to  dis- 
charge of  motion.  The  correct  course  is  to  enter  on  the 
record  the  judgment  of  the  court  in  declaring  that  the 
rule  is  either  discharged  or  made  absolute.  But  this  is 
not  imperatively  necessary,  as  the  sentencing  of  a  pris- 
oner, on  the  face  of  a  motion  in  arrest,  will  be  regarded  by 
a  court  in  error  as  a  discharge  of  the  rule.1 

i  Supra,  §§  367  et  seq.  1 1  Chitty  Cr.  L.  662,  663,  citing 

1  Supra,  §§1272,  1277,  1280;  King  v.  Holt,  5  T.  R.  436,  445,  101 
United  States  v.  Gale,  109  U.  S.  Eng.  Repr.  245,  250;  R.  v.  Robin- 
65,  27  L.  Ed.  857,  3  Sup.  Ct.  1.  son,   2   Burr.   801,   97   Eng.   Repr. 

2  Terrell  v.  State,  9  Ga.  58.  568;    R.  v.   Hayes,   2   Str.  845,   93 

3  State  v.  Beasley,  32  La.  Ann.  Eng.  Repr.  888. 

1162;  Munshower  v.  State,  56  Md.  2  State  v.  Bryan,  89  N.  C.  531. 

514;  infra,  §  1827.  i  Weaver   v.    Com.,    29    Pa.    St. 

4  Supra,  §  1627.  445. 
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IX.  Joinder  in  Error. 

§  1718.   Must  be  joinder  in  error. 

X.  Supersedeas. 

§  1719.   At  common  law,  a  writ  of  error  is  a  supersedeas 
in  capital  cases. 

XL  Eemoval  to  Federal  Courts. 

§  1720.    Such  removal  provided  for  by  statute. 

I.  to  what  courts. 

§  1702.  Must  be  to  a  court  of  record.  A  writ  of  error 
is  a  writ  issuing  from  an  appellate  court  commanding  a 
subordinate  court  of  record  to  send  up  to  such  appellate 
court  the  entire  record  of  a  contested  procedure.  A  court 
not  of  record  can  not  be  reached  by  writ  of  error.  The 
mode  of  revising  the  procedure  of  such  courts  is  by 
certiorari,1  which,  however,  only  brings  up  the  record.2 

§  1703.  Practice  in  federal  courts.  By  the  judiciary 
act  of  1798,  the  appellate  jurisdiction  of  the  Supreme 
Court  of  the  United  States  was  limited  to  civil  cases; 
and  this  exclusion  of  revision  by  the  supreme  court  of 
criminal  cases  is  explained  by  Judge  Story,  on  the  ground 
that  "if  every  party  had  a  right  to  bring  before  this 

i  Tarleton,  Ex  parte,  2  Ala.  35;  son,  J.,  in  Sayres  v.  Com.,  88  Pa. 

Wilde  v.  Com.,  43  Mass.  (2  Met.)  St.  291. 

408;  Snell,  In  re,  31  Minn.  110,  16  Compare:    Brightly's  Troubat  & 

N.  W.  692;  Com.  v.  Morey,  30  Leg.  Haly's  Practice,  §  885. 

Int.   (Pa.)   141;   1  Wms.  Saunders  No  writ  of  error  lies  ™  criminal 

101   note,  85  Eng.  Repr.  109;  R.  v.  cases  from  tte  Unlted  states  Su- 

Paty,  2   Salk.   503,  91  Eng.  Repr.  Preme  Court  to  the  Circuit  Courts; 

.„..  the  only  mode  of  appeal  being  on 


Court  of  equity  has  no  jurisdic- 


a   certificate  of   division,   writ   of 

habeas  corpus  or  certiorari. — See 
tfon  to  stay  or  enjoin  criminal  pro-      discussion  in  Lange>  Ex  partej  g5 

ceedings— Sawyer,  In  re,  124  V.  S.  v  s   (18  WalL)  us^  21  L.  Ed.  872. 

200,  31  L.  Ed.  402;  8  Sup.  Ct.  482;  infra>  §§  1705>  1926)  1931. 

1  Spence  Eq.  Jur.  689;  2  Hall  P.  C.  2  People  v.  Blake,  54  Mich.  239, 

147.  19  N.  W.  969.     See  State  v.  Ken- 

For  history  of  writ  of  error  in  nedy,  89  N.  C.  589;   Com.  v.  Kry- 

Pennsylvania,  see  remarks  of  Pax-  der,  1  Pa.  St.  143. 
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(the  supreme)  court  every  case  in  which  judgment  had 
passed  against  him  for  a  crime,  or  misdemeanor,  or  fel- 
ony, the  course  of  justice  might  be  materially  delayed 
and  in  some  cases  frustrated. ' ' * 

Until  1879,  no  revisory  jurisdiction  over  the  district 
courts  was  given  to  the  circuit  courts ;  but  by  the  act  of 
1879,  a  writ  of  error  lies  to  the  circuit  courts  to  revise 
all  criminal  trials  in  the  district  courts  where  the  sen- 
tence is  imprisonment  or  fine  exceeding  three  hundred 
dollars.  In  such  cases  the  decision  of  the  circuit  court 
is  final.2  It  is  true  that,  as  we  will  see,  a  writ  of  habeas 
corpus  may  issue  from  the  supreme  court  in  all  cases 
in  which  the  court  imposing  sentence  is  without  jurisdic- 
tion ;3  but  otherwise  the  supreme  court  can  not  revise  the 
decision  of  a  circuit  court  except  in  the  single  case  in 
which  the  judges  of  this  court  are  divided  in  opinion,  and 
even  in  this  case,  only  on  the  points  as  to  which  the  di- 
vision of  opinion  exists.4 

Under  sec.  709  of  the  Revised  Statutes,5  an  application 
may  be  made  to  the  Supreme  Court  of  the  United  States 
for  writ  of  error  to  a  state  court,  in  cases  where  the  ac- 
tion of  the  latter  court  conflicts  with  the  federal  constitu- 
tion.6 

Regulated  by  Federal  Judicial  Code  now,  which 
should  be  consulted  and  requirements  conformed  to.7 

H.    HOW  FAB  ONE  BAD  COUNT  AFFECTS  A  GENEEAL  CONVICTION, 

ON  EBBOB. 

§  1704.  When  bad  count  may  vitiate  judgment.  For 
years  it  was  the  prevailing  practice  in  England  and  this 

i  Kearney,  Ex  parte,  20  U.  S.  (7  5  4  Fed.  Stats.  Ann.,  1st  ed.,  p. 

Wheat.)    39,    5    L.    Ed.    391.     See,  467. 

infra,  §  1943.  6  See  Spies  v.  Illinois,  123  U.  S. 

2  Gordon,  Ex  parte,  66  V.  S.  (1  131,  31  L.  Ed.  80,  8  Sup.  Ct.  22; 
Black.)  503,  17  L.  Ed.  134;  infra,  Coy,  In  re,  127  U.  S.  731,  32  L.  Ed. 
§  1708.  274,  8  Sup.  Ct.  1263. 

3  Infra,  §  1926.  7  See  Fed.  Stats.  Ann.,  2d  ed., 

4  See  West.  Jurist  201  et  seq.  vols.  4-6. 
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country,  where  there  was  a  general  verdict  of  guilty  on 
an  indictment  containing  several  counts,  some  bad  and 
some  good,  to  pass  judgment  on  the  counts  that  were 
good,  on  the  presumption  that  it  was  to  them  that  the  ver- 
dict of  the  jury  attached,  and  upon  the  withdrawal  by  the 
prosecution  of  the  bad  counts.1   On  the  same  reasoning, 


i  See  cases  cited  supra,  §§  342, 
1671,  and  as  ruling  point  in  text, 
see:  ALA. — Shaw  v.  State,  18  Ala. 
547;  Baker  v.  State,  30  Ala.  521; 
Montgomery  v.  State,  40  Ala.  684; 
Chappell  v.  State,  52  Ala.  359; 
Toney  v.  State,  60  Ala.  97.  ARK. — 
Brown  v.  State,  10  Ark.  (5  Eng.) 
607;  Howard  v.  State,  34  Ark.  433. 
CONN.  — State  v.  Stebbins,  29 
Conn.  463,  79  Am.  Dec.  223.  GA. — 
Bulloch  v.  State,  10  Ga.  47,  54  Am. 
Dec.  369;  Williams  v.  State,  60 
Ga.  88;  Jackson  v.  State,  76  Ga. 
551;  Sessions  v.  State,  3  Ga.  App. 
15,  59  S.  E.  197.  ILL.— Sahlinger 
v.  People,  102  111  241;  Mayes  v. 
People,  106  111.  306,  46  Am.  Rep. 
698;  Duffy  v.  State,  107  111.  113, 
47  Am.  Rep.  431.  IND  — Dantz  v. 
State,  87  Ind.  398;  Myers  v.  State, 
92  Ind.  390.  IOWA— State  v.  Shel- 
ledy,  8  Iowa  477.  KY. — Parker  v. 
Com.,  46  Ky.  (8  B.  Mon.)  30. 
ME.— State  v.  Burk,  38  Me.  374. 
MD—  Gibson  v.  State,  54  Md.  447. 
MASS. — Com.  v.  Holmes,  17  Mass. 
339;  Com.  v.  Hawkins,  69  Mass.  (3 
Gray)  463;  Com.  v.  Howe,  80  Mass. 
(14  Gray)  26;  Edgerton  v.  Com., 
87  Mass.  (5  Allen)  514;  Com.  v. 
Nickerson,  87  Mass.  (5  Allen)  519. 
MICH. — People  v.  Dalrymple,  55 
Mich.  519,  22  N.  W.  20.  MO  — 
State  v.  Jennings,  18  Mo.  435; 
State  v.  Testerman,  68  Mo.  408; 
State  v.  Blan,  69  Mo.  317;  State  v. 
Brooks,  92  Mo.  542,  5  S.  W.  257, 


330.  N.  H.— Arlen  v.  State,  18 
N.  H.  563.  N.  J.— West  v.  State, 
22  N.  J.  L.  (2  Zab.)  212;  Hunter 
v.  State,  40  N.  J.  L.  (11  Vr.)  495. 
N.  Y. — People  v.  Curling,  1  Johns. 
320;  Kane  v.  People,  3  Wend.  363; 
Guenther  v.  People,  24  N.  Y.  100; 
Hope  v.  People,  83  N.  Y.  418,  38 
Am.  Rep.  460;  Baron  v.  People,  1 
Park.  Cr.  Rep.  246.  N.  C— State 
v.  Speight,  69  N.  C.  72.  OHIO— 
Buck  v.  State,  1  Ohio  St.  61;  Tab- 
ler  v.  State,  34  Ohio  St.  137;  Ride- 
nour  v.  State,  38  Ohio  St.  292.  PA. 
— Com.  v.  McKisson,  8  Serg.  &  R. 
430;  Hazen  v.  Com.,  23  Pa.  St.  355; 
Hutchinson  v.  Com.,  82  Pa.  St.  472. 
S.  C. — State  v.  Pace,  9  Rich.  L. 
355.  TENN  — Brice  v.  State,  2 
Tenn.  (2  Over.)  254;  Isham  v. 
State,  23  Tenn.  (1  Sneed)  111. 
TEX. — Boren  v.  State,  23  Tex. 
App.  28,  4  S.  W.  463.  VT  —  State 
v.  Davidson,  12  Vt.  300;  State  v. 
Bean,  19  Vt.  530.  VA  — Murphy  v. 
Com.,  64  Va.  (23  Gratt.)  960.  WIS. 
—State  v.  Kube,  20  Wis.  217,  91 
Am.  Dec.  390.  FED.— United  States 
v.  Furlong,  18  U.  S.  (5  Wheat.) 
184,  5  L.  Ed.  64;  United  States  v. 
Potter,  6  McL.  186,  Fed.  Cas.  No. 
16078. 

It  has  been  ruled,  however,  that 
when  the  counts  cover  offenses  as 
to  which  there  are  several  pun- 
ishments, a  general  verdict  of 
guilty  is  bad. — State  v.  Montague, 
2  McC.  L.  (S.  C.)   257. 

Neither  count  sufficient,  rule  is 
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where  one  of  two  counts  was  bad,  and  the  defendant  was 
found  guilty,  and  sentenced  generally,  courts  of  error 
presumed  that  the  trial  "court  awarded  sentence  on  the 
good  count ;  and  the  sentence  would  be  held  not  erroneous, 
if  it  was  warranted  by  the  law  applicable  to  the  offense 
charged  in  that  count.2  This  practice  has  been  shaken  in 
England  in  a  case  of  great  professional  interest,  as  well 
as  of  high  political  importance,  where  a  judgment  of  the 
Court  of  Queen's  Bench  of  Ireland,  on  an  indictment  con- 
taining some  good  counts  and  some  bad,  as  to  each  of 
which  there  was  a  verdict  of  guilty,  was  reversed,  be- 
cause the  judgment  was  entered  generally  on  the  verdict, 
instead  of  severally  on  the  good  counts.3  It  will  be  no- 
ticed, however,  that,  in  the  opinion  of  the  great  majority 
of  the  judges,  the  judgment  of  the  court  below  was  sus- 


of  course,  o  t  h  e  r  w  i  s  e. — United 
States  v.  Kelsey,  42  Fed.  889. 

In  Virginia  it  has  been  said  that 
the  rule  is  not  applicable  in  cases 
of  penitentiary  crimes,  where  the 
jury  is  to  ascertain  the  term  of 
imprisonment,  since  the  evidence 
on  the  bad  counts  may  aggravate 
the  punishment  imposed  by  the 
verdict. — Mowbray  v.  Com.,  38  Va.  ' 
(11  Leigh)  643. 

'  Compare:  Clere  v.  Com.,  44  Va. 
(3  Gratt.)  615;  Murphy  v.  Com., 
64  Va.  (23  Gratt.)  960;  Richards 
v.  Com.,  81  Va.  110. 

The  English  practice,  down  to 
O'Connell's  Case,  was  to  consider 
one  count  as  sufficient  after  ver- 
dict for  all  necessary  purposes. — 
Grant  v.  Astle,  1  Dougl.  730,  99 
Eng.  Repr.  465;  Peake  v.  Oldham, 
1  Cowp.  275,  98  Eng.  Repr.  1083. 

See,  fully,  supra,  §§  1642,  1669. 

2  ALA. — Rowland  v.  State,  55 
Ala.  210.  ILL.— Hiner  v.  People, 
34  111.  297.  IND.— Powers  v.  State, 
87  Ind.  97.    KY  —  Parker  v.  Com., 


47  Ky.  (8  B.  Mon.)  30.  MASS.— 
Jennings  v.  Com.,  34  Mass.  (17 
Pick.)  80;  Josselyn  v.  Com.,  47 
Mass.  (6  Mete.)  236;  though  see 
Com.  v.  Carey,  103  Mass.  214. 
MISS.— Wash  v.  State,  22  Miss. 
(14  Smed.  &  M.)  126.  N.  Y.— Peo- 
ple v.  Davis,  45  Barb.  494;  af- 
firmed 36  N.  Y.  77.  N.  C— State 
v.  Miller,  29  N.  C.  (7  Ired.  L.)  275. 
PA. — Hartmann  v.  Com.,  5  Pa.  St. 
60.  S.  C— State  v.  Connolly,  3 
Rich.  L.  337.  TENN. — Bennett  v. 
State,  27  Tenn.  (8  Humph.)  118; 
Rice  v.  State,  50  Tenn.  (3  Heisk.) 
215.  FED.— United  States  v.  Plu- 
mer,  3  Cliff.  28,  Fed.  Cas.  No. 
16056;  United  States  v.  Burroughs, 
3  McL.  405,  Fed.  Cas.  No.  15695. 

A  reversal,  however,  is  neces- 
sary if  the  punishment  is  greater 
than  the  law  awards  to  the  good 
count.— State  v.  Bean,  21  Mo.  269; 
infra,  §§  1716,  1858. 

3R.  v.  O'Connell,  11  CI.  &  F. 
155,  8  Eng.  Repr.  161;  Pamphlet 
Report  Arm.  &  T.  See  Lord  Den- 
man's  Life,  il,  172. 
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tained,  and  that  in  the  House  of  Lords  the  reversal  was 
carried  by  a  bare  majority — Lord  Denman,  C.  J.,  Lord 
Cottenham,  and  Lord  Campbell  voting  for  reversal ;  Lord 
Lyndhurst  and  Lord  Brougham  for  affirmance.  Of  course, 
a  judgment  on  a  bad  count  must  be  reversed  on  error ;  and 
when  on  error  one  count  in  several  is  held  to  be  bad,  it  is 
illogical,  when  there  is  a  lumping  judgment,  to  say  that 
the  judgment  in  the  court  below  went  only  on  the  counts 
that  were  good.  But  the  logical  difficulty  is  overcome  by 
counter  presumptions  which  it  is  the  duty  of  a  court  of 
error  to  supply.  Suppose  a  count  for  a  felony  is  joined  to 
a  count  for  an  attempt  to  commit  the  same  felony,  which 
latter  count  is  defectively  pleaded ;  and  suppose  there  be 
a  general  judgment  on  the  indictment  and  sentence  for 
the  felony;  would  not  a  court  of  error  be  bound  to  pre- 
sume that  the  court  below  treated  the  count  for  the  at- 
tempt as  a  nullity?  Or  suppose  that  the  pleader,  as  is 
usually  the  case  in  complicated  trials,  states  the  same 
offense  in  several  different  ways ;  and  suppose  that  after 
a  verdict  of  guilty,  either  generally  or  on  each  count  sev- 
erally, the  court  below  should  say,  "These  counts  are 
alternative;  one  of  the  bunch  is  good;  the  offense  they 
describe  is  the  same;  we  sentence  the  defendant  gener- 
ally on  the  offense  as  proved,  and  which  one  of  these 
counts  fits : ' ' — ought  not  a  court  of  error  to  hold  that  the 
judgment  attaches  to  the  good  count,  and,  if  the  sentence 
is  no  more  than  the  law  prescribes  for  such  a  count,  to 
sustain  the  judgment?  Strictly  logical  such  a  conclusion 
may  not  be,  yet,  not  only  would  the  greatest  practical  in- 
conveniences follow  if  it  be  not  accepted,  but  presump- 
tions such  as  those  we  state  are  within  the  notice  of  a 
court  of  error,  and  if  applied  would,  in  all  proper  cases, 
remove  the  logical  difficulty.  At  all  events,  to  apply  such 
presumptions  was  the  uniform  English  practice,  until 
O 'Conn ell's  Case,  and  in  the  United  States,  with  but  few 
exceptions,  the  courts  have  united  in  sustaining  general 
judgments  on  an  indictment  in  which  there  are  several 
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counts  stating  cognate  offenses,  irrespective  of  the  ques- 
tion whether  one  of  these  counts  is  bad.4   On  the  other 


4  In  England,  O'Connell's  Case 
was  in  some  measure  followed  in 
Campbell  v.  R.,  11  Ad.  &  E.  N.  S. 
(11  Q.  B.)  799,  63  Eng.  C.  L.  799; 
Gregory  v.  R.,  15  Ad.  &  E.  N.  S. 
(15  Q.  B.)  957,  69  Eng.  C.  L.  973. 

In  Latham  v.  R.,  9  Cox  C.  C. 
516,  5  Best  &  S.  635,  117  Eng.  C.  L. 
663,  33  L.  J.  M.  C.  197,  where 
the  record  omits  to  set  forth  the 
finding  or  judgment  on  the  first 
count  of  an  indictment,  but  gives 
the  finding  and  judgment  on  the 
second  count,  each  count,  for  the 
purpose  of  the  verdict,  is  a  distinct 
indictment,  and  that,  as  there  was 
a  good  finding  upon  a  good  count, 
the  defendant  might  be  convicted 
upon  it. 

In  Roscoe's  Cr.  Ev.,  p.  222,  it  is 
said  that  the  difficulty  may  now  be 
frequently  got  over  by  the  power 
conferred  by  the  11  and  12  Vict., 
ch.  78,  §  5,  which  provides  that 
"whenever  any  writ  of  error  shall 
be  brought  upon  any  judgment  on 
any  indictment,  information,  pre- 
sentment, or  inquisition,  in  any 
criminal  case,  and  the  Court  of 
Error  shall  reverse  the  judgment,  it 
shall  be  competent  for  such  Court 
of  Error  either  to  pronounce  the 
proper  judgment,  or  to  remit  the 
record  to  the  court  below,  in  order 
that  such  court  may  pronounce 
the  proper  judgment  upon  such  in- 
dictment, information,  present- 
ment, or  inquisition."  Under  this 
statute,  where  the  prisoner  is  con- 
victed on  good  and  bad  counts, 
and  judgment  is  entered  generally 
on  all  or  on  a  bad  count,  the  court 
of  error  may  arrest  the  judgment 
on  the  bad  counts,  and  enter  judg- 


ment, or  direct  it  to  be  entered,  on 
the  good  ones. — Holloway  v.  R.,  2 
Den.  C.  C.  287,  17  Ad.  &  E.  N.  S'. 
(17  Q.  B.)  319,  79  Eng.  C.  L.  316. 

Form  i  n  which  sentence  was 
passed  in  Gregory  v.  R.,  15  Ad.  & 
E.  N.  S.  (15  Q.  B.)  957,  96  Eng. 
C.  L.  956,  was  said  by  Lord  Den- 
man  to  be  that  which  the  judges 
had  adopted  in  order  to  avoid  the 
objection  raised  in  O'Connell  v.  R. 
And  the  best  plan  in  making  up 
the  record  will  be  to  state  a  sepa- 
rate judgment  for  each  count. — 
See  Gregory  v.  R.,  p.  973  of  the 
report. 

In  United  States  v.  Plumer,  3 
Cliff.  28,  Fed.  Cas.  No.  16056,  Clif- 
ford, J.,  said:  "Special  attention 
is  called  to  the  case  of  O'Connell 
v.  Queen,  11  CI.  &  Fin.  155,  8  Eng. 
Repr.  1061,  but  it  is  impossible  to 
adopt  that  rule,  as  a  different  rule 
prevailed  in  the  courts  of  that 
country,  prior  to  the  decision,  for 
nearly  two  centuries;  and  when 
our  ancestors  immigrated  here, 
they  brought  that  rule  with  them 
as  part  of  the  common  law,  which 
can  not  now  be  changed  by  the 
federal  courts."  —  See  United 
States  v.  Jenson,  15  Fed.  138. 

The  case  of  Wood  v.  People,  59 
N.  Y.  117,  2  Cow.  Cr.  Rep.  116, 
it  was  argued,  does  not  conflict 
with  this  rule,  inasmuch  as  in  that 
case  the  several  assignments  of 
perjury  charged  distinct  offenses, 
and  the  jury  might  have  based 
their  verdict  of  guilty  on  assign- 
ments insufficiently  alleged,  or  un- 
sustained  by  proof  of  the  mate- 
riality of  the  matter  falsely 
sworn  to. 
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hand  there  are  cases  in  which  no  such  presumption  can 
be  made.  Suppose  that  the  bad  count  is  for  an  offense 
substantially  different  from  the  good  count.  Suppose 
that  evidence,  calculated  to  influence  the  jury  on  the  good 
count,  but  inadmissible  under  that  count,  was  admitted 
under  the  bad  count.  In  such  case,  after  a  general  verdict 
of  guilty,  there  should  be  a  new  trial,  or  after  a  judg- 
ment on  such  verdict,  there  should  be  a  reversal ;  the  rea- 
son for  such  action  being  that  the  result  was  reached  by 
the  introduction  of  a  wrongful  element.6 


6  The  distinction  In  the  text  Is 
illustrated  in  Phelps  v.  People,  72 
N.  Y.  372.  In  this  case,  to  adopt 
a  summary  of  the  opinion  of  Ra- 
pallo,  J.,  exception  was  taken  on 
the  trial  to  the  form  of  the  first 
forty-eight  counts  of  the  indict- 
ment, on  the  ground  that  the  false 
entry  was  not  set  out  in  words  and 
figures  in  those  counts. 
The  allegation  in  the  first  count  is 
"a  false  entry  in  a  book  of  ac- 
counts called  a  ledger,  kept  in  the 
office  of  the  treasurer  of  the  State 
of  New  Tork,  by  which  a  demand 
in  favor  of  the  People  of  the  State 
of  New  York  against  the  Mechan- 
ics and  Farmers'  Bank  of  Albany 
was  created  for  the  sum  of  $200,- 
000."  In  the  succeeding  forty- 
seven  counts  the  language  is  va- 
ried so  as  to  include  the  several 
terms  used  in  the  statute,  namely: 
demand,  obligation,  claim,  right, 
interest,  increased,  affected,  etc., 
and  to  vary  the  party  intended  to 
be  defrauded,  etc.  These  other 
counts  set  forth  a  copy  of  the 
false  entry.  "The  counsel  for  the 
People  claims  that  the  counts  ob- 
jected to  are  good,  being  in  the 
words  of  the  statute  upon  which 
the  indictment  is  founded,  but 
whether  this  position  be  sound  or 


not  he  contends  that  the  convic- 
tion being  general  on  all  the 
counts,  which  are  based  on  the 
same  offense,  if  there  is  any  one 
good  count  it  is  sufficient  to  sus- 
tain the  conviction.  This  propo- 
sition was  regarded  as  settled  law. 
There  being  evidence  in  support 
of  the  good  counts,  and  the  jury 
having  convicted  upon  them,  as 
well  as  upon  those  claimed  to  be 
defective,  it  is  clear  that  it  was 
quite  immaterial  that  the  court 
held  these  latter  to  be  good,  and 
admitted  evidence  to  sustain  them, 
and  refused  to  direct  an  acquittal 
under  them,  as  those  rulings  could 
not  have  varied  the  result,  and 
even  if  erroneous  are  not  ground 
of  reversal. — People  v.  Gonzales, 
35  N.  Y.  100;  Real  v.  People,  42 
N.  Y.  270." 

In  Ohio  it  has  been  held  that 
the  rule  that  a  judgment  on  a  ver- 
dict of  guilty,  on  an  indictment 
containing  several  counts,  some 
of  which  are  good  and  some  bad, 
will  be  sustained,  is  not  varied  by 
the  circumstance  that  a  demurrer 
of  the  defendant  to  the  bad  counts 
was  overruled,  after  which  the  de- 
fendant pleaded  not  guilty  to  the 
whole  indictment,  it  not  appearing 
from  the  record  that  the  defend- 
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Whether  the  defendant  can  object  to  an  imprisonment 
for  less  than  the  legal  minimum  is  hereafter  noticed.6 

m.  bill  op  exceptions. 

§  1705.  At  common  law,  bill  of  exceptions  can  not  be 
tendered.  The  practice  concerning  bills  of  exception,  so 
far  as  it  is  settled  by  statute,  does  not  fall  within  the  com- 
pass of  this  work.  So  far  as  concerns  criminal  cases  at 
common  law,  it  has  always  been  held  in  this  country  that 
bills  of  exception  do  not  lie.  In  England,  the  same  view 
was  generally  taken  by  the  older  authorities  ;*  but  now  it 
seems  to  be  the  better  opinion  that  they  may  be  tendered 
in  cases  of  misdemeanor.2  Where,  in  a  case  of  obtaining 
money  by  false  pretenses,  and  for  a  conspiracy  to  de- 
fraud, a  bill  of  exceptions  was  tendered  to  the  admissi- 
bility of  certain  documents  in  evidence,  Lord  Campbell, 
C.  J.,  said  that  it  was  the  first  time  he  had  ever  known  a 
bill  of  exceptions  in  a  criminal  case;  but  after  hearing 
arguments  at  chambers,  he  sealed  the  bill  of  exceptions, 
leaving  the  question  whether  it  would  lie  to  be  argued  in 
the  Court  of  Error.3    It  is,  however,  agreed,  that  if  a 

ant  was  prejudiced  by  the  intro-         e  Infra,  §  1858. 

duction  of  evidence  under  the  bad         ,  sir  Harry  Vane's  Case,  1  Sid. 

counts,  which  was  not  competent      85>  t  Keble  384j  1  Lev    6g>  Kel. 

under  the  good  counts. — Robbins      ynge  15. 

v.  State,  8  Ohio  St.  131. 

Where  a  special  verdict  only  ap- 
plies to  a   portion   of  the  counts, 

leaving  others  undisposed  of,  and  

,           .              .    .        iv.       i.„i  Preston,  Inhabitants    of,    2    Str. 

sentence  is  awarded  on  the  whole  '  * 

.    ,.  ^        j.   .^              ..v.     •  j *  1040,   93  Eng.   Repr.   1019     R.   v. 

indictment,  it  seems  the  judgment  '  6        /             ' 

,„  .                   .      D„     _  _  -r, ,„  Higgins,  1  Vent.  366,  86  Eng.  Repr 

will  be  reversed. — Baron  v.  People,  „„„        '  ,,,              ...     ,   „,, 


2R.  v.  Nutt,  1  Barnard  307,  94, 
Eng.    Repr.   208;    R.   v.    Paget,    1 
Leon.   5,   74   Eng.  Repr.   5;    R.  v. 


236;    R.   v.   Alleyne,    cited   Arch- 
bold's  C  P.,  17th  ed.,  160. 


1  Park.  Cr.  Rep.  (N.  Y.)  246.  But 
see,  supra,  §  1673. 

To  subsequent  chapters  the  s  R-  v.  Alleyne,  cited  Archbold  s 

reader  is  referred  for  a  discussion  c-  p>  17tn  ed->  16°- 
of  the  question  of  errors  in  sen-  For  form  of  a  bill  of  exceptions, 
fences  on  indictments  containing  on    an    information   in   quo    war- 
two    or    more    counts.  —  Infra,  ranto,   see   2  Gude's   Crim.   Prac. 
§|  1846,  1858.  2117. 
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challenge,  whether  to  the  array  or  to  the  polls,  be  over- 
ruled without  demurrer,  the  ruling  of  the  judge  may  be 
made  the  subject  of  a  bill  of  exceptions.4  On  the  other 
hand,  in  treason  and  felony  a  bill  of  exceptions  has  never 
been  allowed  at  common  law.5  In  most  jurisdictions,  bills 
of  exception  are  now  allowed  by  statute  in  criminal  prose- 
cutions, the  practice  being  under  the  direction  of  the  trial 
courts.6  The  record  and  the  bill  of  exceptions  form  the 
only  evidence  of  the  action  of  the  trial  court.7 

In  preparing  the  bill  of  exceptions,  it  is  usually  neces- 
sary, in  criminal  as  well  as  in  civil  issues,  to  show  that 
the  objection  taken  to  the  action  excepted  to  was  made 


4Bac.  Abr.  Juries  (E.)  12;  Skin. 
101;  2  Inst.  427. 

5  St.  Tr.  f.  938;  2  Hawkins,  ch. 
46,  §  1;  Bac.  Abr.  Bill  of  Excep- 
tions. 

In  re  Hayes  and  Rice,  3  Jones  & 
La  Touche  568,  a  case  of  felony, 
Sir  E.  Sugden,  Lord  Chancellor  of 
Ireland,  1846,  refused  a  writ  for  a 
bill  of  exceptions,  saying  that, 
"having  regard  to  the  terms  of  the 
13  Edw.  I,  and  of  the  Irish  Act  28 
Geo.  Ill,  ch.  31,  and  the  authori- 
ties, that  a  bill  of  exceptions  can 
not  be  taken  in  a  case  like  this, 
particularly  (Vane's  Case,  2  Harg. 
St.  Tr.  450;  and  R.  v.  M'Donnell, 
1  Hud.  &  Br.  439) ;  and  having  re- 
gard to  the  circumstance  that 
there  is  no  authority  in  favor  of 
the  statute  of  Westminster  apply- 
ing to  a  criminal  case  like  this,  he 
was  of  opinion,  on  a  review  of  all 
the  circumstances,  that  the  appli- 
cation should  not  be  granted." — 
Archbold's  Crim.  PI.,  17th  ed.,  160. 

In  Indiana  a  bill  of  exceptions 
can  not  be  attacked  on  affidavit. — 
Beavers  v.  State,  58  Ind.  530. 

In  Pennsylvania,  the  extent  to 
which  the  Supreme  Court  may  re- 


view errors  in  certain  criminal 
cases  was  limited,  by  the  Act  of 
November  6,  1856,  to  the  decisions 
of  the  court  below  on  the  trial,  on 
points  of  evidence  or  law,  ex- 
cepted to  by  the  defendant,  and 
noted  and  filed  of  record  by  the 
court.— Fife  v.  Com.,  29  Pa.  St. 
429. 

— By  Revised  Acts  of  1860,  bills 
of  exception  are  under  specified 
conditions  allowed,  and  may  be 
taken  to  the  charge  of  the  court, 
as  well  as  to  admission  or  exclu- 
sion of  evidence.  —  Goersen  v. 
Com.,  99  Pa.  St.  388. 

The  Virginia  practice  is  detailed 
in  Reed  v.  Com.,  63  Va.  (22  Gratt.) 
924. 

6  Infra,  §  1712.  D.  C— United 
States  v.  Bicksler,  1  Mack.  341. 
FLA— Bush  v.  State,  21  Fla.  761. 
ILL.  —  Baker  v.  People,  105  111. 
452.  MO.— State  v.  Vincent,  91 
Mo.  662,  4  S.  W.  430.  PA— Haines 
v.  Com.,  99  Pa.  St.  410;  Haines  v. 
Com.,  100  Pa.  St.  317. 

7  Green  v.  State,  59  Ind.  123; 
State  v.  Wheeler,  44  N.  J.  L.  (15 
Vr.)  88;  Fulmer  v.  Com.,  97  Pa. 
St.  503. 


§  1706  WHO  MAY  HAVE  WRIT  OF  ERROR.  2143 

clearly  and  reasonably  before  the  action  of  the  court  com- 
plained of ;  that  the  objection  was  overruled ;  and  that  the 
court  was  called  upon  to  note  an  exception  at  the  time. 
When  specific  instructions  are  excepted  to,  they  must  be 
stated  in  the  bill  of  exceptions ;  when  a  charge  as  a  whole 
is  excepted  to  as  defective  it  must  be  given  at  large ;  when 
the  exception  is  that  the  evidence  does  not  sustain  the 
verdict,  the  evidence  must  be  given  in  full.8 

In  England,  bills  of  exception  are  now,  under  the  judi- 
cature system,  abolished,  the  remedy,  in  civil  cases,  being 
motion  for  a  new  trial  and  appeal ;  in  criminal  cases,  in 
which  alone  writs  of  error  now  lie,  the  remedy  being  appli- 
cation to  reserve  the  points  in  dispute.9 

iv.  in  whose  behalf  a  weit  of  ebbob  lies. 

§  1706.  At  common  law,  ebrob  does  not  lie  for  pbos- 
ectjtion  ;  otherwise  by  statute.  At  common  law,  as  ac- 
cepted in  most  jurisdictions  in  this  country,  a  writ  of 
error  can  not  be  taken  by  the  prosecution  to  review  an 
adverse  judgment  on  demurrer  or  other  procedure  before 
the  trial  court.1  In  most  states  this  is  now  permitted  by 
statute.2 

8  Wood    v.    State,    68    Ga.    296;  51  Mo.  111.    N.  Y  —  People  v.  Cor- 

Clark  v.  State,  68  Ga.  784;  Haines  ning,  2  N.  Y.  9,  49  Am.  Dec.  364, 

v    Com.,  100  Pa.  St.  317;  Luttrell  '  overruling     several     prior    cases, 

v.  State,  14  Tex.  App.  772.  N-  C.-State  v.  Phillips,  66  N.  C. 


9  See  Archbold's  Practice  121. 


647;   State  v.  West,  71  N.  C.  263; 

State    v.    Powell,    86    N.    C.    640. 

l  FLA— State  v.  Burns,  18  Fla.  TENN- _  state     V-     Solomon,     14 

185.     GA.— State  v.  Jones,   7   Ga.  Tenn.   (6  Yerg.)   360,  27  Am.  Dec. 

422.     ILL.— People   v.   Dill,   2  111.  469.    TEX.— State  v.  Daugherty,  5 

(1  Scam.)   257;   Martin  v.  People,  Tex.  1.    VA  —  Com.  v.  Harrison,  4 

13   111.    341;    People   v.   Glodo,   12  Va.  (2  Va.  Cas.)  202.    WIS.— State 

111.  App.  348.     KY.— Com.  v.  San-  v.    Kemp,    17   Wis.    669.     FED.— 

ford,  15  Ky.  (5  Litt.)  289;  Com.  v.  United  States  v.  Moore,  7  U.  S.  (3 

Cain,     77     Ky.     (14     Bush)     525.  Cranch.)  159,  2  L.  Ed.  397. 

MASS. — Com.    v.     Cummings,     57  Contra:     State   v.   Buchanan,    5 

Mass.   (3  Cush.)   212,  50  Am.  Dec.  Har.  &  J.  (Md.)  317. 

732.     MO. — State  v.   Copeland,   65  2  ARK.— State  v.  Graham,  1  Ark. 

Mo.  497,  reversing  State  v.  Peck,  (1  Pike)   428;    State  v.  Hicklin,  5 
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Ark.  (5  Pike)  190.  LA.— State  v. 
Taylor,  34  La.  Ann.  978.  N.  Y  — 
People  v.  Nestle,  19  N.  Y.  583. 
TEX. — State  v.  Manning,  14  Tex. 
402. 

For  exceptional  cases,  see  State 
v.  Douglass,  1  G.  Greene  (Iowa) 
550;  Com.  v.  Anthony,  59  Ky.  (2 
Mete.)  400;  State  v.  Ross,  14  La. 
Ann.  364;  Com.  v.  Scott,  51  Va. 
(10  Gratt.)  750. 

Other  cases  are  noticed  infra, 
§  1723. 

By  the  recent  English  practice 
•writs  of  error  are  allowed  in  crim- 
inal cases. — R.  v.  Chadwick,  11 
Ad.  &  E.,N.  S.  (11  Q.  B.)  205,  63 
Eng.  C.  L.  204;  R.  v.  Mills,  10  CI. 
&  F.  534,  8  Eng.  Repr.  844;  O'Con- 
nell's  Case,  11  CI.  &  F.  155,  8  Eng. 
Repr.  1061;  R.  v.  Houston,  2  Cr. 
&  Dix.  310. 

In  New  York,  under  the  statute, 
the  prosecution  has  been  held  not 
entitled  to  a  writ  of  error  to  re- 
view the  order  of  the  Supreme 
Court,  granting  a  new  trial  in  a 
criminal  case,  where  there  had 
teen  a  conviction  and  certiorari 
with  stay  of  judgment  in  the  court 
below. — People  v.  Nestle,  19  N.  Y. 
583. 

It  was  at  one  time  held  that  the 
writ  only  lies  where  there  has 
been  final  judgment  for  the  pris- 
oner upon  the  indictment. — People 
v.  Nestle,  19  N.  Y.  583.  See,  infra. 
Si  1869,  1870;  supra,  §1330. 

For  errors  in  charge,  see,  supra, 
f  1647. 

In  People  v.  Bork,  78  N.  Y.  346, 
it  appeared  that  after  conviction 
of  defendant  for  embezzlement  at 
the  Oyer  and  Terminer,  a  case 
with  exceptions  was  settled,  a  mo- 
tion tor  a  new  trial  thereon  de- 


nied, and  a  motion  to  quash  the 
indictment  made,  entertained  by 
the  court,  and  denied.  Sentence 
was  suspended,  and  there  was  no 
judgment  in  the  Oyer  and  Termi- 
ner. Thereafter  a  writ  of  certio- 
rari was  issued  and  allowed  and 
the  proceedings  removed  to  the 
Supreme  Court.  After  hearing 
both  parties  the  General  Term 
made  an  order  that  "the  convic- 
tion be  reversed,"  and  subse- 
quently at  another  general  term, 
upon  motion  of  the  district  attor- 
ney, the  first  order  was  modified 
by  striking  out  the  words  therein, 
"proceedings  remitted  to  the  Erie 
Oyer  and  Terminer,"  and  insert- 
ing, "the  defendant  discharged." 
It  was  ruled  that  the  district  at- 
torney could  not  have  the  pro- 
ceedings reviewed  by  the  Court  of 
Appeals  upon  writ  of  error. 

At  common  law  such  writ  lies 
only  to  review  a  final  judgment 
(Hartung  v.  People,  26  N.  Y.  154), 
nor  then  in  behalf  of  the  people 
(People  v.  Corning,  2  N.  Y.  9, 
49  Am.  Dec.  364;  People  v.  Merrill, 
14  N.  Y.  74);  and  a  writ  by  the 
people  in  such  a  case  as  this  is  not 
allowed  by  any  statute.  See  Peo- 
ple v.  Clark,  7  N.  Y.  (3  Seld.)  385. 

In  Pennsylvania,  a  writ  of  error 
was  sustained  when  taken  by  the 
Commonwealth  to  a  judgment  for 
the  defendant,  on  a  demurrer  to 
the  evidence,  and  the  Supreme 
Court  directed  the  record  to  be  re- 
mitted to  the  court  below  so  that 
the  latter  might  give  judgment  in 
accordance  with  the  former's  de- 
cree. This  case,  however,  it  should 
be  observed,  was  one  of  fornica- 
tion and  bastardy,  which  may  be 
treated  as  quasi  civil.  —  Com.  v. 
Parr,  5  Watts  &  S.  (Pa.)  345. 
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§  1707.  At  common  law,  fob  defendant  a  special  al- 
locatur is  usually' necessary.  In  England,  no  writ  of 
error  issues  at  common  law  for  the  defendant  as  a  matter 
of  right.  To  this  the  allowance  of  the  attorney-general  is 
necessary;  though  in  this  respect  he  has  been  accustomed 
to  take  the  opinion  of  the  appellate  court  as  to  the  pro- 
priety of  issuing  the  writ.1 

The  same  practice  exists  at  common  law  in  most  of  the 
United  States  ;2  with  the  exception  that  generally  a  writ 
may  be  allowed  on  the  special  allocatur  of  a  single  judge.3 
Such  was  the  rule  in  Pennsylvania  at  common  law,  and 
under  the  old  practice  the  court  refused  to  allow  a  writ 
to  correct  merely  technical  errors.4 

A  refusal  to  grant  an  allocatur  does  not  bar  a  subse- 
quent application  for  an  allocatur  to  issue.5 

In  Maryland  and  Missouri,  it  would  seem  that  a  writ 
can  issue  without  a  special  allocatur.8 

One  of  several  defendants  convicted  may  bring  a  writ 
of  error  alone.7 

The  practice  as  to  revision  in  the  federal  courts  has 
been  already  considered.8 

§  1708.  Fugitive  can  not  be  heard  on  such  writ.  A 
writ  of  error  will  not  be  heard  when  the  party  suing  it 
out  has  escaped  from  the  jurisdiction  of  the  court.1 

i  Chitty  Cr.  Law  749.  e  State  v.  Buchanan,  5  Har.  &  J. 

2Loftin  v.   State,   19   Miss.    (11  (Md.)  317,  9  Am.  Dec.  534;  Mitch- 

Smed.  &  M.)  358;   Lavett  v.  Peo-  ell  v.  State,  3  Mo.  283,  25  Am.  Dec. 

pie,  7  Cow.   (N.  Y.)   339;   Com.  v.  442. 

Profit,  4  Binn.  (Pa.)  424;  Baker  v.  7  Wright  v.  R.,  14  Ad.  &  E.  N.  S. 

Com.,  4  Va.  (2  Va.  Cas.)  353.  (14  Q.  B.)  148,  68  Bng.  C.  L.  147. 

3  Compare:   Webster  v.  Com.,  59  8  Supra,  §  1703. 

Mass.  (5  Cush.)   386,  394;   Farris         l  ALA.  —  Warwick  v.  State,  73 
-*.  State,  1  Ohio  St.  188.  Ala.  489,  9  Am.  Rep.  59,  overruling 

4  Com.  v.  Martin,  2  Pa.  St.  244.      .  Parsons  v.  State,  22  Ala.  50.  CAL. — 
For  statutory  practice  in  Perm-      People   v.   Redinger,   55   Cal.   280, 

sylvan  ia,  see  Brightly's  Troubat  &  9  Am.  Rep.  32.  FLA. — Woodson  v. 

Haly's  Pr.,  §§886-888;  Huntzinger  State,  19  Fla.  549.    GA. — Madden 

v.  Com.,  97  Pa.  St.  336.  t.   State,   70   Ga.   383;    Gentry  v. 

5  Huntzinger  v.  Com.,  97  Pa.  St.  State,  91  Ga.  669,  17  S.  E.  956. 
336.  ILL.— McGowan  v.  People,  104  111. 

Crim.  Proc— 135 


2146 


CRIMINAL  PROCEDURE. 


§1709 


V.    AT  WHAT  TIME. 


§  1709.  Error  does  not  lie  till  after  judgment. 
Error  can  only  be  taken  after  final  judgment  has  been  en- 
tered in  the  court  trying  the  case.1  On  the  importance  of 


100,  44  Am.  Rep.  87.  IND.— Sar- 
gent v.  State,  96  Ind.  63.  KAN. — 
State  v.  Scott,  70  Kan.  692,  3  Ann. 
Cas.  511,  79  Pac.  126.  LA.— State 
v.  Williams,  32  La.  Ann.  235;  State 
v.  Wilson,  36  La.  Ann.  863.  ME.— 
Anonymous,  31  Me.  592.  MASS. — 
Com.  v.  Andrews,  97  Mass.  544. 
MONT.  —  State  v.  Dempsey,  26 
Mont.  504,  68  Pac.  1114.  N.  Y.— 
People  v.  Genet,  59  N.  Y.  80,  17 
Am.  Rep.  315,  2  Cow.  Cr.  Rep.  157. 
OKLA.— Tyler  v.  State,  3  Okla.  Cr. 
179,  26  L.  R.  A.  (N.  S.)  921,  104 
Pac.  919.  TEX. — Brown  v.  State, 
S  Tex.  App.  126,  546;  Loyd  v. 
State,  19  Tex.  App.  137.  VA.— 
Sherman  v.  Com.,  55  Va.  (14 
Gratt.)  677;  Leftwich's  Case,  61 
Va.  (20  Gratt.)  723.  WASH.— State 
v.  Handy,  27  Wash.  469,  67  Pac. 
1094.  W.  VA. — State  v.  Conners, 
20  W.  Va.  1;  State  v.  Sites,  20 
W.  Va.  13.  FED.— Smith  v.  United 
States,  94  U.  S.  97,  24  L.  Ed.  32; 
Bonahan  v.  Nebraska,  125  U.  S. 
692,  31  L.  Ed.  854,  8  Sup.  Ct.  1390; 
Allen  v.  Georgia,  166  U.  S.  138,  41 
L.  Ed.  949,  17  Sup.  Ct.  Rep.  525. 
ENG  —  R.  v.  Cauldwell,  17  Ad.  & 
E.  N.  S.  (17  Q.  B.)  503,  79  Eng. 
C.  L.  503. 

See,  also,  9  Crim.  Law  Mag.  439, 
and  notes,  19  Am.  Rep.  76;  36 
Am.  Rep.  274;  22  Am.  St.  Rep. 
920;   26  L.  R.  A.  (N.  S.)  923. 

Escape  of  party  indicted,  court 
will  suspend  further  proceedings 
until  his  recapture. — State  v.  Mc- 
Millan, 94  N.  C.  945. 

Escape  of  prisoner  convicted 
and  he  not  in  custody  on  day  set 


for  hearing  of  writ  of  error,  writ 
will  be  dismissed.  —  Warwick  v. 
State,  73  Ala.  486,  9  Am.  Rep.  59; 
People  v.  Redinger,  55  Cal.  290, 
36  Am.  Rep.  32;  Gentry  v.  State, 
91  Ga.  669,  17  S.  E.  956;  State  v. 
Dempsey,  26  Mont.  504,  68  Pac. 
1114;  State  v.  Handy,  27  Wash. 
469,  67  Pac.  1094;  State  v.  Connors, 
20  W.  Va.  1;  Allen  v.  State,  166 
U.  S.  138,  41  L.  Ed.  949,  17  Sup. 
Ct.  Rep.  525. 

— Discretion  of  court  to  dismiss 
or  continue  until  recapture,  or 
even  to  proceed  with  the  hearing. 
—State  v.  Jacobs,  107  N.  C.  772, 
32  Am.  St.  Rep.  912,  11  S.  E.  962; 
State  v.  Keebler,  145  N.  C.  560, 
13  Ann.  Cas.  496,  59  S.  E.  872; 
Tyler  v.  State,  3  Okla.  Cr.  179,  26 
L.  R.  A.  (N.  S.)  921,  104  Pac.  919. 

— Dismissal  by  state  court  of 
writ  of  error  because  accused  had 
escaped  from  justice,  is  not  a  de- 
nial of  due  process  of  law  within 
the  meaning  of  the  federal  consti- 
tution.— Allen  v.  Georgia,  166  V.  S. 
138,  41  L.  Ed.  949,  17  Sup.  Ct.  Rep. 
525. 

Trial  court  may  refuse  to  sign 
bill  of  exceptions  where  prisoner 
escapes  after  conviction. — State  v. 
Logan,  125  Mo.  22,  28  S.  W.  176. 

As  to  mandamus  to  compel  set- 
tling and  sealing  bill  of  exceptions 
where  prisoner  has  escaped,  see 
note,  68  Am.  Dec.  226. 

As  to  right  to  appeal  while  a 
fugitive  from  justice,  see  note,  41 
Am.  Dec.  272. 

i  MD—  Neff  v.  State,  57  Md.  385. 
N.  Y  —  People  v.  Merrill,  14  N.  Y. 
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adhering  positively  to  this  rule  it  is  scarcely  necessary  to 
enlarge.  It  is  essential  to  the  just  administration  of  penal 
law.  But  it  is  not  necessary,  in  case  of  judgment  on 
demurrer,  that  sentence  should  be  pronounced.2 

§  1710.  Failure  to  demur,  etc.,  does  not  waive  eight. 
After  final  judgment  the  right  is  one  which  it  is  equally 
necessary  to  maintain  intact.  And  in  accordance  with 
this  view,  failure  to  demur,  or  move  in  arrest  of  judgment, 
can  not  he  held  to  waive  the  right  to  make  objections  to 
the  indictment  in  the  appellate  court;  the  right  being  con- 
stitutional and  not  personal.1 

VI.    EOR  WHAT  EEEOES. 

1.  At  Common  Law. 

§  1711.     At  COMMON  LAW,  EREOE  ONLY  LIES  TO  MATTER  OP 

record.  At  common  law,  as  has  been  already  noticed, 
error  lies  only  to  matters  of  record.1   Of  the  errors  of 

75;  People  v.  Nestle,  19  N.  Y.  583;  As  to  consent  In  curing  irregu- 

Tabor   v.    People,    90   N.    Y.    248,  larities,  see,  supra,  §1668;  and  on 

affirming    25    Hun    638.    NEB. —  general    question,     see    1    Kerr's 

Green    v.    State,    10    Neb.    102,    4  Whart.  Crim.  Law,  §§  184-187. 

N.  W.  422.  OHIO— Kinsley  v.  State,  l  COLO.  —  Smith    v.    People,    1 

3  Ohio  St.  508;  Cochrane  v.  State,  Colo.  121.  LA. — State  v.  Branch, 
30  Ohio  St.  61.  PA. — Miles  v.  Rem,  25   La.   Ann.   115.    MD. — Davis   v. 

4  Yeates  319;  Grant  v.  Com.,  71  State,  39  Md.  355.  MASS.— Turns 
Pa.  St.  495;  Staup  v.  Com.,  74  Pa.  v.  Com.,  47  Mass.  (6  Mete.)  224. 
St.  458;  Com.  v.  Ruth,  104  Pa.  St.  N.  Y— People  v.  Casey,  72  N.  Y. 
294.  TEX.— Mirelles  v.  State,  13  393;  Gaffney  v.  People,  50  N.  Y. 
Tex.  App.  346.  FED.  — United  416,  1  Cow.  Cr.  Rep.  526.  N.  C— 
States  v.  Norton,  91  U.  S.  566,  State  v.  Lawrence,  81  N.  C.  522. 
23  L.  Ed.  454.  ENG. — R.  v.  Ken-  PA.— Sampson  v.  Com.,  5  Watts 
worthy,  1  Barn.  &  C.  711,  8  Eng.  &  S.  385;McCue  v.  Com.,  78  Pa. 
C.  L.  300,  3  Dow.  &  Ry.  173.  St.    185,    21    Am.    Rep.    7.     VA  — 

Error  does  not  lie  to  an  interloc-  Campbell  v.   Com.,   4  Va.    (2   Va. 

utory  decision  as  to  sanity— Ins-  Cas.)  314.   FED— Brand  v.  United 

keep  v.  State,  35  Ohio  St.  482.  States,  18  Blatchf.  384,  4  Fed.  394. 

2  Com.  v.  McCormick,  126  Mass.  ENG.— Nash  v.  R.,  9  Cox  C.  C.  424. 

258.  As  to  effect  of  failure  of  record 

i  Lemons  v.  State,  4  W.  Va.  755,  to     show     prisoner     was     asked 

6  Am.  Rep.  293.  whether   he  had   anything  to  say 
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record  which  may  thus  be  reviewed  at  common  law,  the 
following  are  given  as  illustrations  in  the  17th  edition 
(1871)  of  Archbold's  Criminal  Pleading:  "If  in  an  in- 
dictment for  perjury  on  which  judgment  has  been  given, 
it  does  not  appear  that  the  oath  upon  which  the  perjury 
has  been  assigned  has 'been  taken  in  a  judicial  proceed- 
ing;2 or  that  the  court  had  competent  authority  to  admin- 
ister the  oath;3  or  that  the  defendant  swore  'falsely';4 
a  writ  of  error  may  be  brought.  So  if  an  indictment  be 
preferred  for  libellous  words  and  they  are  not  indictable,5 
and  judgment  be  given  thereon.  And  an  indictment  charg- 
ing the  defendant  with  obtaining  money  by  false  pre- 
tenses, without  showing  what  the  pretenses  were,  is  insuf- 
ficient, and  such  a  defect  would  be  ground  for  reversing 
the  judgment;6  so  before  it  was  unnecessary  for  indict- 
ments for  false  pretenses  to  allege  any  ownership  of  the 
money  or  goods  obtained,  if  such  an  indictment  did  not 
show  whose  were  the  money  or  goods  obtained  by  means 
of  the  false  pretenses.7  If  in  an  indictment  for  burglary  it 
appeared  that  the  prisoner  broke  and  entered  the  dwell- 
ing-house with  intent  to  commit  a  trespass  or  misde- 
meanor, and  not  a  felony,  error  would  lie.8  So  where 
value  is  of  the  essence  of  the  offense,  as  in  embezzlement, 
to  the  value  of  £10  or  upwards  by  bankrupts  (24  and  25 
Vict.,  ch.  134,  sec.  221),  the  omission  of  a  statement  of  the 
value  would  render  the  indictment  bad  on  error.    In  the 

•why  judgment  should  not  he  pro-  Lavey  v.  R.,  2  Ben.  504,  17  Ad.  & 

nounced  against  him  in  a  felony  E.  N.  S.   (17  Q.  B.)   496,  79  Eng. 

case,  see,  infra,  §  1845.  C.  L.  495,  21  L.  J.  (M.  C.)  10. 

Evidence  can  come  up  by  bill  of  4R  v  Oxley,  3  Car.  &  K  317 

exception*     only.  -  Knight      Ex  f  Ag  in  R  y  p 
parte,  61  Ala   482;  Allen  v.  State, 
46  Wis.  383,  1  N.  W.  121. 

2  E.  v.  Overton,  4  Ad.  &  E.  N.  S.  6  R-  v-  Mason>  2  T-  R-  681,  100 

(4  Q.  B.)  83,  90,  45  Eng.  C.  L.  83,  Eng-  Repr-  312'    H°»°way  v.  R., 

12  L.  J.  (M.  C.)  61.  2  Den'  296- 

8  R,  v.  Hallett,  2   Den.   237,   20  7  Sill  v.  R.,  Dears.  132,  1  E.  &  B. 

L.  J.  (M.  C.)  197;  R.  v.  Chapman,  653,  22  L.  J.  (M.  C.)  41. 

1  Den.  432,  18  L.  J.  (M.  C.)  152;  8R.  v.  Powell,  2  Den.  403. 
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same  way,  where  local  description  is  necessary,  its  omis- 
sion would  be  fatal.9  So,  also,  where  time  is  of  the  essence 
of  the  offense,  as  in  burglary.  An  indictment  charging 
a  conspiracy  to  cheat  and  defraud  certain  tradesmen  of 
divers  quantities  of  their  goods  and  chattels  was  held 
insufficient,  on  error,  for  not  setting  out  the  names  or 
designating  the  class  of  persons  intended  to  be  de- 
frauded.10 "Where  the  defendant  challenges  a  juror  per- 
emptorily, and  the  crown  demurs,  and  judgment  is 
wrongly  given  by  the  court  in  which  the  trial  is  proceed- 
ing against  the  defendant's  right  to  a  peremptory  chal- 
lenge, a  court  of  error  will  reverse  the  whole  proceed- 
ings.11 But  semble,  there  must  be  a  regular  judgment  on 
an  issue  joined  in  law  or  in  fact  to  found  the  writ  of  error 
on,  and  the  mere  order  by  the  court  that  the  juror  chal- 
lenged by  the  crown  shall  stand  by,  though  irregular,  is 
not  ground  of  error.12  So,  also,  where  a  challenge  to  the 
array  is  improperly  overruled,  it  is  error.13  If  the  ver- 
dict of  the  jury  were  returned  during  the  absence  of  one 
of  the  jurors,  it  would  be  error.  So,  also,  where  it  does 
not  appear  upon  the  record  that  the  jurors  were  boni  et 
legales  homines.  But  where  the  record  set  out  an  award 
of  venire  to  the  sheriff  which  required  him  to  impanel  and 
return  a  jury  of  good  and  lawful  men  of  the  county,  and 
then  proceeded  to  state  that  the  sheriff,  for  the  purpose 
aforesaid,  impaneled  and  returned  certain  persons  named, 
and  arrayed  them  in  one  panel ;  it  was  held  that  by  rea- 
sonable intendment  the  record  showed  that  the  persons 

»  See  14  &  15  Vict,  ch.  100,  §23;  in    2    Kerr's   Whart.    Crim.    Law, 

as    in    nuisance    to   highways    (4  §  1613 ;   and  see  Lord  Hale's  Com. 

•  Chitty's  Crim.  L.  423),  keeping  dis-  F.  N.  B.,  tit  Error, 

orderly    houses,    arson,    burglary,  n  Gray  v.  R.,  11  Cla.  &  Fin.  427, 

housebreaking,  stealing  in  a  dwell-  8.  Eng.  Repr.  1164. 

ing-house,  being  armed  at  night  on  12  Ibid.;   Mansell  v.  R.,  8  El.  & 

land    for    the    purpose    of   killing  Bl.  54,  92  Eng.  C.  L.  52,  Dears.  & 

game,  etc.  B.  375,  27  L.  J.  (M.  C.)  4. 

10  King  v.  R.,  7  Ad.  &  E.  N.  S.  18  O'Connell  v.  R.,  11  Cla.  &  Fill. 

(7  Q.  B.)   798,  53  Eng.  C.  L.  795,  155,  8  Eng.  Repr.  1061. 

14  L.  J.  (M.  C.)  172;  cited  at  large  See,  also,  supra,  §§  1628-1630. 
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named  in  the  panel  were  good  and  lawful  men  of  the 
county.14  Error  may  also  he  assigned  on  a  special  ver- 
dict, where  judgment  has  been  passed  on  the  defendant  ;15 
and  on  the  omission  of  the  allocatur,  or  demand  of  the 
defendant  what  he  has  to  say  why  judgment  should  not 
proceed  against  him.  So,  also,  if  sentence  of  death  be 
passed  against  a  prisoner  not  present  in  court.16  If  an 
indictment  be  preferred  at  the  quarter  sessions  for  an 
offense  not  cognizable  by  justices  of  the  peace,  and  the 
defendant  be  convicted  and  judgment  passed  upon  him, 
the  proceedings  will  be  reversed  on  error:  such  as  an 
indictment  on  a  penal  statute,  where  jurisdiction  is  not 
given  to  sessions  ;17  or  an  indictment  for  perjury,  which 
would  be  wholly  void;18  or  for  forgery;19  or  an  indict- 
ment for  conspiracy,  not  within  the  exceptions  of  5  and  6 
Vict.,  ch.  38,  sec.  1.  A  writ  of  error  also  lies  to  reverse  an 
outlawry.20  Duplicity  in  pleading  is  not  ground  of 
error,"21  but  it  is  otherwise  with  the  omission  of  any 
essential  averment.22  "If  the  judge,  in  the  exercise  of  his 
discretion,  discharge  the  jury  on  the  ground  of  necessity, 
such  exercise  of  his  discretion  can  not  be  reviewed  in  a 
court  of  error.23  No  writ  of  error  lies  on  a  summary  con- 

14  Mansell  v.  R.,  8  El.  &  Bl.  54,  20  R.  v.  Wilkes,  4  Burr.  2527, 
92  Eng.  C.  L.  52,  Dears.  &  B.  375,  2537,  98  Eng.  Repr.  327,  332,  2 
27  L.  J.  (M.  C.)  4.  Hawk.,    ch.    50,    §11;  Hand's    Cr. 

15  R.    v.    Elwell,    2    Ld.    Raym.  Prac.  487,  a. 

1514,    92    Eng.    Repr.    482;    R.    v.  21  Nash  v.  R.,  9  Cox  C.  C.  444; 

Chadwick,  11  Ad.  &  E.  N.  S.   (11  4  Best  &  S.  935,  116  Eng.  C.  L.  935. 

Q.  B.)   205,  63  Eng.  C.  L.  204,  17  Supra,  §  305. 

L.  J.  (M.  C.)  33;  see,  supra,  §  1678.  22  Robinson  v.  Com.,  101  Mass. 

16  1  Ld.  Raym.  48,  267.  See,  27;  Lemons  v.  State,  4  W.  Va.  755, 
infra,  §1845.  6  Am.  Rep.  293;  R.  v.  Cook,  1  R.. 

Defendant   must   be   present   at  &  R.  176. 
all   the   proceedings.    See,   supra,  History  of  practice  as  to  bills  of 

§  1475.  exception  is  elaborately  considered 

17  4  Mod.  379;  3  Salk.  188.  in  Raymond  on  Bills  of  Except  — 
is  R.  v.  Haynes,  1  Ry.  &  M.  298,  State  v.  Clifford,  58  Wis.  113,  16 

21  Eng.  C.  L.  756.  N.  W.  25,  4  Cr.  L.  Mag.  704. 

is  R.  v.  Rigby,  8  Car.  &  P.  770,  23  Winsor  v.  R.,  L.  R.  1  Q.  B. 

34  Eng.  C.  L.  1012.  Div.  289;  ibid.  390  (Excn.  Cham.). 
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viction;24  it  only  lies  on  judgments  in  courts  of'  record 
acting  according  to  the  course  of  common  law. ' ' 25  Befus- 
ing  a  motion  to  quash  is  no  ground  for  error.26  Nor  does 
error  lie  for  matters  subsequent  to  final  judgment.27 

A  certiorari  lies  to  bring  up  points  of  record  which  are 
required  in  the  appellate  court.28  Errors  in  reference  to 
grand  jury  have  been  already  considered.29 

2.  By  Statute. 

§  1712.  By  statute,  exceptions  may  be  taken  for 
which  error  lies.  By  statutes  of  comparatively  recent 
adoption,  exceptions  may  be  taken  to  the  rulings  of  the 
court  at  trial,  and  these  exceptions  removed  by  writ  of 
error  to  the  appellate  court.1  Where  such  a  practice  is 
established  to  the  extent  of  putting  criminal  cases  on  the 
same  basis  with  civil,  all  matters  which  are  thus  excepted 
to  below  may  be  the  subject  of  revision  in  the  court  above. 
But,  unless  duly  excepted  to,  errors  will  not  be  so 
noticed.2 

§  1713.  Error  does  not  usually  lie  to  matters  of  dis- 
cretion. There  is,  however,  this  distinction  to  be  kept  in 
mind.  There  are  some  questions,  such  as  those  relating 
to  continuance,1  to  severance  on  trial,  to  election,2  to  the 
order  of  procedure  in  examination  of  witnesses,3  to  the 
speeches  of  counsel,4  to  the  management  of  the  jury  which 

24  Per  Holt,  C.  J.,  Groenvelt  v.  13  Am.  Rep.  492;  Wiggins  v.  Peo- 

Burwell,  1  Ld.  Raym.  469,  91  Eng.  pie,  93  U.  S.  465,  23  L.  Ed.  941. 

Repr.  1212.  As   to  exceptions  to   charge  of 

25  Jerv.  Archbold,  17th  ed.  (1871),  court>  see-  suPra-  §§  1730  et  se<l- 

p   187;  Com.  Dig.  Pleader,  3  B.  7.  2  Supra,    §  1657;    Joan   v.    Com., 

..,„..,  136  Mass.  162. 

26  bupra,  §  idi*.  i  gupra>  g  l536_  ghebane  y  gtate> 

27  Eighmy  v.  People,  78  N.  Y.      13  Tex  App   533 

33°-  2  Supra,  §  345. 

28  Graves  v.  State,  45  N.  J.  L.  3Com.  v.  Blair,  126  Mass.  40; 
(16  Vr.)  379,  46  Am.  Rep.  782.              Arnold  v.   People,   75  N.  Y.   613 ; 

29  Supra,  §  1280.  Dubose  v.  State,  13  Tex.  App.  418. 
l  Stokes  v.  People,  53  N.  Y.  164,         4  Supra,  §  1495. 
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eminently  belongs  to  the  discretion  of  the  judge  trying 
the  case,5  and  which  in  many  jurisdictions  can  only,  except 
in  extreme  cases  of  injustice,  be  revised  by  the  judge  him- 
self, or  by  a  court  of  which  he  is  a  member.6  The  same 
rule  applies  at  common  law  to  the  action  of  the  court 
below  in  refusing  a  new  trial,7  though  it  is  otherwise  in 
some  jurisdictions  by  statute.8  The  law  in  this  respect  is 
specifically  noticed  in  the  chapters  in  which  these  par- 
ticular topics  are  discussed.9  And  error  does  not  lie  for 
rudeness  of  manner  to  a  defendant  by  a  trial  judge,  unless 
it  is  capable  of  being  put  on  record  and  results  in  injury 


5  State  v.  Wart,  51  Iowa  587,  2 
N.  W.  405. 

6  See  Tarbox  v.  State,  38  Ohio 
St.  581,  where  this  was  extended 
to  the  decision  of  the  trial  court 
on  questions  of  immaterial  vari- 
ance.   Infra,  §  1741. 

7  Infra,  §§  1752,  1843.  CONN— 
Lester  v.  State,  11  Conn.  897. 
MICH. — People  v.  Francis,  52  Mich. 
575,  18  N.  W.  364.  MO.— State  v. 
Lowe,  63  Mo.  541.  N.  Y—  Donohue 
v.  People,  56  N.  Y.  208;  King  v. 
People,  5  Hun  297.  PA.— McManus 
v.  Com.,  91  Pa.  St.  57.  VA  — Bull's 
Case,  55  Va.  (14  Gratt.)  613;  Read 
v.  Com.,  63  Va.  (22  Gratt.)  924. 

s  Infra,  §1843;  Ridenour  v. 
State,   38   Ohio   St.   272. 

a  Discretion  is  thus  defined  in  an 
able  opinion  delivered  in  Ohio: 
"In  the  conduct  of  a  trial,  very- 
many  matters  must  rest  in  the 
discretion  of  the  court  of  original 
jurisdiction.  If  the  matter  com- 
plained of  infringes  upon  no  rule 
of  law,  and  merely  affects  the 
mode  and  manner  of  arriving  at  a 
determination,  and  not  the  right 
or  merits  to  he  decided,  it  is  gen- 
erally considered  a  matter  of  prac- 
tice within  the  discretion  of  the 
court,  with  which  it  would  not  he 


proper  for  a  court  in  error  to 
interfere.  Upon  a  motion  for  a 
new  trial,  and  upon  a  review  of 
the  action  upon  that  motion  of 
the  court  in  which  the  case  was 
tried,  which  we  permit  by  bill  of 
exceptions  and  on  proceeding  in 
error,  the  range  of  action  in  refer- 
ence to  such  matters  is  undoubt- 
edly enlarged.  But  in  such  a  case 
we  suppose  that  it  must  appear 
that  there  has  been  an  abuse  of 
discretion,  resulting  in  injustice. 
A  difference  of  opinion  as  to  the 
proper  course  of  proceeding  would 
not  be  sufficient;  the  appellate 
court  must  be  able  to  say  that 
the  course  pursued  was  not  only 
improper,  but  that  it  operated  un- 
justly and  injuriously  to  the  par- 
ties."— Gandolfo  v.  State,  11  Ohio 
St.  114;  cited  and  adopted  in 
Powell  on  App.  Jur.  321. 

To  the  same  effect,  see  People 
v.  Cole,  43  N.  Y.  508,  1  Cow.  Cr. 
Rep.  295;  cited,  supra,  §  1502. 

For  discretion  as  to  order  of 
addresses  by  counsel  and  exam- 
ining witness,  see,  supra,  §§  1945 
et  seq. 

As  to  continuances,  §§  1577  et 
seq. 

As  to  charge  of  court,  §  1643. 
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to  the  defendant.10  Nor  does  error  lie  for  admission  of 
evidence  to  which  no  exception  was  taken  at  the  admis- 
sion.11 

§  1714.  Action  of  trial  court  presumed  to  be  regular. 
As  is  shown  fully  in  accompanying  volume,1  the  doctrine 
that  in  error  regularity  is  presumed  in  judicial  procedure 
applies  to  the  criminal  as  well  as  to  the  civil  side  of  the 
law.  Thus  when  the  record  shows  impaneling  and  swear- 
ing it  will  be  presumed  in  error  that  the  swearing  was  in 
conformity  with  law,2  and  the  impaneling  was  regular.3 
But  this  presumption  does  not  apply  to  material  and  in- 
curable defects.4 

§  1715.  For  errors  of  fact,  error  coram  nobis  lies. 
For  an  error  of  fact,  a  writ  of  error  coram  nobis  may  be 
maintained.1  In  this  way  it  has  been  held  in  Indiana  that 
a  court  can  take  cognizance  of  and  reverse  a  judgment 


As  to  bail,  supra  §  117. 

As  to  joinder  of  defendants, 
|§  355,  1688. 

As  to  new  trial,  infra,  §  1843. 

As  to  challenges,  supra,  §  1628. 

Commitment  for  perjury  during 
trial  of  a  witness  for  the  defen- 
dant Is  not  ground  for  a  reversal 
on  error,  however  operative  it 
might  be  in  obtaining  a  new  trial. 
—Lindsay  v.  People,  63  N.  Y.  145, 
2  Cow.  Cr.  Rep.  242. 

10  Arnold  v.  State,  75  N.  T.  603. 

li  Gallaher  v.  State,  17  Fla.  370. 

Generally  error  does  not  lie  for 
mistakes  by  which  the  party  ap- 
pellant was  not  injured.  Infra, 
§  1858 ;  Swann  v.  State,  64  Md. 
424,  1  Atl.  872;  McHugh  v.  State, 
42  Ohio  St.  154. 

1 2  Whart.  Crim.  Ev.  (Hilton's 
ed.),  §  828,  and  cases  there  cited; 
Green  v.  State,  66  Ala.  40,  41  Am. 
Rep.  744;   Garlington  v.  State,  68 


Ga.  837;  State  v.  English,  34  Kan. 
629,  9  Pac.  761;  People  v.  Oster- 
haut,  34  Hun  (N.  Y.)  261. 

2  Potsdamer  v.  State,  17  Fla.  895. 

s  Rash  v.  State,  61  Ala.  89. 

4  Perdue  v.  Com.,  96  Pa.  St.  311. 

17  Robins.  Pr.  149;  Stephen's 
PI.  118;  Tidd's  Prac.  1136;  Cooley, 
note  to  Blackst,  tit.  "Error.", 
ARK.— Adler  v.  State,  35  Ark.  517, 
37  Am.  Rep.  48;  Howard  v.  State, 
58  Ark.  299,  24  S.  W.  8.  MO.— 
Taney,  Ex  parte,  11  Mo.  661;  Gray, 
Ex  parte,  74  Mo.  160;  Cross  v. 
Gould,  131  Mo.  App.  585,  110  S.  W. 
672.  FED.  —  United  States  v. 
Plumer,  3  Cliff.  1,  Fed.  Cas.  No. 
16055.  ENG.— O'Connell  v.  R.,  11 
CI.  &  F.  155,  8  Eng.  Repr.  1061; 
Evans  v.  Roberts,  3  Salk.  147,  91 
Eng.  Repr.  743. 

See,  also,  notes,  97  Am.  St.  Rep. 
364;  18  L.  R.  A.  840;  19  L.  R.  A. 
762. 
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entered  on  a  plea  of  guilty  extorted  from  the  defendant 
by  duress  and  intimidation.2 

Til.   ERROR  IN  SENTENCE. 

§  1716.  Appellate  court  reversing  for  error  in  sen- 
tence, at  common  law,  must  discharge.  In  England,1  and 
in  some  portions  of  the  United  States,2  it  has  been  held 
that  at  common  law  a  court  in  error,  when  it  reverses  on 
account  of  error  in  the  sentence,  must  discharge  the  de- 
fendant, for  it  can  not  remit  the  case,  or  impose  a  new 
sentence  itself.  But,  as  will  hereafter  be  more  fully  ex- 
plained,3 this  proposition  has  been  by  no  means  univer- 
sally received ;  and  even  at  common  law  it  has  been  ar- 
gued, with  strong  reason,  that  where  an  appellate  court 
is  authorized  to  review,  it  is  authorized  to  correct.  In 
many  states  it  is  expressly  provided  by  statute  that  when 
there  is  an  error  in  the  sentence  requiring  reversal,  the 
appellate  court  is  to  render  such  judgment  as  the  court 
below  should  have  rendered,4  or  to  remand  the  record  to 

2  Saunders  v.  State,  81  Ind.  318  In  Lange,  Ex  parte,  85  U.  S.  (18 

(supra,  §  414),  where  an  able  opin-  Wall.)   163,  21  L.  Ed.  872,  the  Su- 

lon  by  Elliott,  J.,  sustains  the  posi-  preme  Court  of  the  United  States 

tion  in  the  text.   See,  also,  note  to  assumed    the   jurisdiction   of   dis- 

the  same  in  4  Crim.  Law  Mag.  372,  charging  in  such  cases  on  habeas 

where  the  practice  is  discussed  in  corpus.    But  see,  infra,  §  1943. 

detail.  3  Infra,  §  1869. 

1 1    Chitty    Cr.    L.    755;    R.    v. 
Bourne,   7  Ad.  &  E.   58,   34   Eng. 

C.  L.  55;  R.  v.  Silversides,  2  Or.  & 

D.  617,  3  Ad.  &  E.  N.  S.  (3  Q.  B.) 
406,  43  Eng.  C.  L.  794;  R.  v.  Ellis, 
5  Barn.  &  C.  395,  11  Eng.  C.  L.  As  to  English  practice,  see  R.  v. 
512;  Holt  v.  R,  2  D.  &  L.  774;  Hoi-  Bourne,  7  Ad.  &  El.  58,  34  Eng. 
land  v.  R,  2  Jebb.  &  S.  358.  c-  L-  55-   Holloway  v.  R,  2  Den. 

2  McDonald  v.  State,  45  Md.  90;  28?.  17  Ad-  &  B-  N.  S.  (17  Q.  B.) 

Christian    v.    Com.,    46    Mass.    (5  317,  79  Eng.  C  L.  316;  R  v.  Drury, 

Mete.)   530;   Ratsky  v.  People,  29  3  Car.  &  K.  193;  Archbold's  C.  P., 

N.  Y.  124;  Howell  v.  State,  1  Ore.  17tn  ed>  195- 
241.  For  statutes  correcting  common 

Contra:    Kelly  v.  State,  11  Miss.  law  in  this  respect,  see  Jacquins 

(3  Smed.  &  M.)   518.  v.  Com.,  63  Mass.   (9  Cush.)   279; 


4  See  Powell  on  Appellate  Juris. 
341;  Messner  v.  People,  45  N.  Y. 
1;  Graham  v.  People,  63  Barb. 
(N.  Y.)  468. 
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the  court  below  for  an  amended  sentence.5  The  whole  of 
a  sentence  may  be  reversed  for  an  error  in  part,6  or  a 
sentence,  if  divisible,  may  be  affirmed  in  part  and  reversed 
in  part.7  But  where  the  case  is  one  on  which  no  convic- 
tion could,  on  any  contingencies,  be  sustained,  the  appel- 
late court  will  reverse  absolutely,  and  order  the  defendant 
to  be  discharged.8 

Whether  a  sentence  will  be  reversed  because  one  count 
is  bad  has  been  already  discussed.9 


Tffl.    ASSIGNMENT  OF  ERRORS. 

§1717.  Error  must  be  assigned.  "The  writ  having 
been  duly  returned,  the  next  proceeding  is  the  assign- 
ment of  errors.  On  a  charge  of  felony,  the  party  suing 
out  the  writ  must  appear  in  person  to  assign  errors;1 
and  it  is  said2  that  if  the  party  be  in  custody,  in  the  prison 
of  the  county  or  city  in  which  the  trial  has  taken  place,  he 


Ratsky  v.  People,  29  N.  Y.  124; 
Beale  v.  Com.,  25  Pa.  St.  11. 

As  to  sentence  for  imprison- 
ment, see,  infra,  §  1858. 

For  a  reversal  on  ground  of  ex- 
cessive sentence,  see  State  v. 
Driver,  78  N.  C.  423. 

In  Pennsylvania,  a  defective 
sentence  may  be  remoulded,  and 
the  defendant  sentenced  de  novo. 
— Drew  v.  Com.,  1  Whart.  (Pa.) 
279;  Daniels  v.  Com.,  7  Pa.  St. 
371. 

But  the  more  recent  practice  is 
to  remand  to  the  court  below. — 
Beale  v.  Com.,  25  Pa.  St.  11. 

5  Infra,  §  1870;  De  Bardelaben  v. 
State,  50  Ala.  179;  Dodge  v.  Peo- 
ple, 4  Neb.  220;  Harris  v.  People, 
59  N.  Y.  599.  See  McCue  v.  Com., 
78  Pa.  St.  185,  21  Am.  Rep.  7. 

6  Picket  v.  State,  22  Ohio  St.  405. 

7  Christian  v.  Com.,  46  Mass.  (5 
Mete.)  530;  People  v.  Phillips,  42 


N.  Y.  200;  Montgomery  v.  State, 
7  Ohio  St.  107. 

See,  also,  infra,  §§1858,  1869; 
supra,  §  1685. 

The  record  itself  is  not  sent  up 
to  the  Superior  Court  in  proceed- 
ings in  error,  but  only  a  tran- 
script; and  for  the  purposes  of 
amendment,  the  record  remains  in 
the  court  below. — Graham  v.  Peo- 
ple, 63  Barb.  (N.  Y.)  468.  See 
Cancemi  v.  People,  18  N.  Y.  128. 

As  to  making  up  record,  see 
Barll  v.  People,  73  111.  329;  Filian 
v.  State,  5  Neb.  351;  State  v.  Cole- 
man, 27  La.  Ann.  691;  Bolen  v. 
State,  26  Ohio  St.  371;  Bartlett  v. 
State,  28  Ohio  St.  669. 

8  Miller  v.  People,  90  111.  409. 

9  Supra,  §  1704. 

1  8  Rep.  Crim.  L.  173. 

2  Corner's  Cr.  Prac.  102. 

As  to  where  error  may  be  re- 
turnable, see  Hazen  v.  Com.,  23 
Pa.  St.  355. 
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must  be  brought  up  by  habeas  corpus  for  the  purpose  of 
this  formality,  which  writ  must  be  moved  for  on  affidavit.3 
So,  where  a  person  convicted  of  felony  brings  error  from 
the  Queen's  Bench  into  the  Exchequer  Chamber,  the  gen- 
eral rules  for  governing  the  proceedings  in  error  in  civil 
cases  under  the  Eeg.  Gen.  Hil.  T.  2  W.  4,  and  under  the 
Common  Law  Procedure  Act,  do  not  apply ;  but  the  pris- 
oner must  be  brought  to  the  Court  of  Exchequer  Chamber, 
and  must  there  pray  oyer  of  the  record,  and  assign  errors 
by  delivering  them  in  writing  to  the  officer  of  that  court, 
and  must  be  present  during  the  argument. and  the  deliv- 
ery of  the  judgment. ' '  To  enable  errors  not  of  record  to 
be  acted  on  by  the  appellate  court,  they  must  not  only  be 
excepted  to  at  the  time  of  occurrence,  but  the  exception 
must  be  sealed  and  the  error  duly  and  specially  assigned.4 

IX.    JOINDER  IN  ERROR. 

§  1718.  Must  be  joinder  in  error.  According  to  the 
English  practice,  the  attorney-general,  on  the  delivery  of 
the  assignment  of  errors,  may  join  in  error,  ore  tenus.1 
If  there  be  no  joinder  in  error  in  some  form  by  the  prose- 
cution, the  plaintiff  in  error  is  entitled  to  judgment.2 

3  See  Holloway  v.  R.,  17  Ad.  &  n.,  34  Bng.  C.  L.  56,  3  N.  &  M.  462, 

E.  N.  S.   (17  Q.  B.)   317,  79  Bng.  28  Eng.  C.  L.  614,  "the  crown  not 

C.  U  316,  2  Den.  287;   Mansell  v.  having  joined  in  error,  the  court 

R.,  8  El.  &  B.  54,  92  Eng.  C.  L.  52;  granted  a  peremptory  rule  (a  pre- 

Dears.  &  B.  375;  27  L.  J.  (M.  C.)  4.      Tious   rule  havinS  been  made  to 
T^A      _  .    .  _.   .      __      the    like    effect)     that    judgment 

4  FLA.— Potsdamer  v.  State,  17        .      . .  .  .    '      ,       .:     ~1   . 

should  he  entered  for  the  defen- 
Fla.  895.    ILL.-Knouff  v.  People,      dantg>  unlesg  ^  coroner  and  ^ 

6  111.  App.  154.  ME.-State  v.  Sav-  torney  of  fte  King>s  Bench  ghould 

age,  69  Me.  112;   State  v.  Stoyell,  join  ,n  errQr  wltMn  four  dayg  after 

70    Me.    560.    N.   Y.- People    v.  notice  of  that  rul      tQ  be 

Guidici,  100  N.  Y.  503,  3  N.  Y.  Cr.  tQ  ^  prosecutor  and  tne  solicitor 

Rep.    551,    3    N.   E.   493.     TEX-  fof  ^  treagury;   and  ^  CQroner 

Hemanus  v.  State,  7  Tex.  App.  372.  not  hay.ng  joined  ,n  error>  judg_ 

Uervis'  Archbold,  17th  ed.,  192;  ment   was   given   for   the   defen- 

19th  ed.,  211.  dants,  and  they  were  discharged." 

2  In  R.  v.  Howes,  7  Ad.  &  E.  60,  — Archbold's  C.  P.,  17th  ed.,  193. 
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x.  supersedeas. 

§  1719.  At  common  law,  a  writ  op  error  is  a  super- 
sedeas in  capital  cases.  At  common  law,  a  writ  of  error, 
though  duly  allowed  by  the  appellate  court,  is  not  a  super- 
sedeas so  as  to  discharge  from  custody;1  but  in  capital 
cases  it  operates  to  stay  execution.2 

xi.  removal  to  federal  courts.1 

§  1720.  Such  removal  provided  for  by  statute.  By  the 
Eevised  Statutes  of  the  United  States  provision  is  made 
for  the  removal  to  the  Circuit  Court  of  the  United  States 
of  criminal  prosecutions  in  which  a  party  indicted  is  de- 
nied by  local  law  his  ' '  equal  civil  rights, "  or  in  which  the 
party  indicted  is  a  federal  officer,  and  the  act  charged  is 
alleged  to  have  been  done  in  obedience  to  federal  au- 
thority.2 

The  right,  however,  when  based  on  the  fourteenth 
amendment  to  the  Constitution,  can  not  extend  to  indi- 
vidual infringements  of  the  sanctions  of  that  amendment. 
A  removal  to  the  federal  courts  can  only  be  claimed  when 
the  alleged  impediments  to  justice  arise  from  state  stat- 
ute or  regulation,  which  the  applicant  must  show.3  Mere 
local  prejudice  against  a  person  of  color  is  not  ground  for 
removal.4  It  is  otherwise  when  a  state  statute  works  the 
deprivation  of  rights.5  And  the  right  to  remove  is  ruled 

1R.  v.  Wilkes,  4  Burr.  2527,  98  Stats.  Ann.,  2d  ed.,  p.  376;   1  Cr. 

Eng.  Repr.  327.  Law  Mag.  139. 

2  Brightly's  Troub.  &  Haly's  Pr.  3  Neal   v.   Delaware,   103  U.    S. 

885.  370,  26  L.  Ed.  567. 

i  See    Dillon    on    Removal    of  i  Virginia  v.   Rives,   100   U.   S. 

Causes    from     State    to    Federal  313,    25     L.    Ed.    667;     Texas    v. 

Courts,  3d  ed.,  1884.  Gaines,   2   Woods   342,   Fed.   Cas. 

Removals     now    controlled     by  No.  13847;  Wells,  In  re,  3  Woods 

Federal    Judiciary    Act,    §§28    et  128,   17  Alb.  L.  J.  Ill,  Fed.   Cas. 

seq.,   5   Fed.    Stats.  Ann.,   2d   ed.,  No.  17386. 

pp.  16  et  seq.  6  Strauder  v.  West  Virginia,  100 

2  See  Rev.  Stat.  U.  S.,  §  641,  24  U.  S.  303,  25  L.  Ed.  664,  reversing 

Fed.   Stats.  Ann.,   1st  ed.,  p.  258,  State  v.  Strauder,  11  W.  Va.  745, 

now   Judiciary   Act,    §  31,    4   Fed.  27  Am.  Rep.  606. 
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to  exist  in  all  cases  in  which  the  defendant  is  charged  in 
a  state  court  for  a  crime  consisting  in  the  performance 
of  his  duty  as  a  federal  officer.6 


6  Tennessee  v.  Davis,  100  U.  S. 
257,  25  L.  Ed.  648,  Clifford  and 
Field,  J  J.,  dissenting;  State  v. 
Post,  4  Woods  513,  3  Fed.  117.  See 
Mayor  v.  Cooper,  73  U.  S.  (6 
Wall.)  247,  18  L.  Ed.  851;  Georgia 
v.  O'Grady,  3  Woods  496,  Fed.  Cas. 
No.  5352;  State  v.  Hoskins,  77 
N.  C.  530;  Com.  v.  Ashmun,  3 
Grant  (Pa.)  416,  436. 

The  removal,  when  the  ground 
is  prejudicial  state  legislation, 
can  not,  it  is  said,  take  place 
until  indictment  found.  —  Georgia 
v.  O'Grady,  3  Woods  496,  Fed.  Cas. 
No.  5352. 

Though,  when  the  prosecution 
is  against  a  federal  officer  for  his 
official  acts,  the  removal  may  be 
had  when  warrant  issues  and  ar- 
rest is  made. — Georgia  v.  Port,  4 


Woods  513,  3  Fed.  117;  Georgia  v. 
Bolton,  11  Fed.  217. 

Under  U.  S.  Rev.  Stat.,  §639,  a 
removal  may  be  had  after  a  new 
trial  in  state  court.- — Dart  v.  Mc- 
Kinney,  9  Blatchf.  359,  Fed.  Cas. 
No.  3583. 

§  639  was  suspended.  See  1  Fed. 
Stats.  Ann.,  1st  ed.,  p.  257. 

The  matter  now  governed  by  the 
Federal  Judiciary  Act,  §  34.  See 
5  Fed.  Stats.  Ann.,  2d  ed.,  p.  386. 

Quashing  a  removal  indictment 
restores  state  jurisdiction. — Bush 
v.  Kentucky,  107  U.  S.  110,  27 
L.  Ed.  354,  1  Sup.  Ct.  625. 

As  to  amendments  of  statute, 
see  Baltimore  &  O.  R.  Co.  v.  Bates, 
119  U.  S.  464,  7  Sup.  Ct.  285,  30 
L.  Ed.  436;  Act  of  Aug.  13,  1888, 
25  Stat,  at  Large  434. 


CHAPTER  XCVIL 

NEW  TRIAL. 

I.  In  "What  New  Tbials  Consist. 

§  1721.   A  new  trial  is  a  re-examination  after  verdict  of 
facts  and  law  not  of  record. 

II.  In  What  Cases  Courts  Have  Authority  to  Grant. 

1.  After  Acquittal. 

§  1722.    No  new  trial  after  acquittal. 

§  1723.   Otherwise  when  verdict  was  fraudulent. 

§  1724.   So  in  quasi  civil  cases. 

§  1725.    Motion  for  new  trial  only  applicable  to  counts 

where  there  has  been  a  conviction. 
§  1726.    Conviction  of  minor  offense  is  acquittal  of  major. 

2.  After  Conviction. 

§  1727.    Generally  new  trial  can  be  granted  at  discretion 

of  court. 
§  1728.   In  this  country  this  applies  to  all  classes  of 

crimes. 

III.  For  "What  Reasons. 

§  1729.    In  general. 
1.  Misdirection  of  Court. 

§  1730.    Any  material  misruling  ground  for  new  trial. 

§  1731.   And  so  as  to  mistaken  ruling  as  to  presump- 
tion of  facts. 

§  1732.    Omission  to  charge  cumulatively  is  no  error. 

§  1733.    Judge  not  required  to  charge  as  to  undisputed 
law,  when  no  points  are  tendered. 

§  1734.    Otherwise  when  jury  fall  into  error  from  want  of 
instruction. 

§  1735.    Yet  abstract  dissertations  by  judge  are  not  re- 
quired. 

§  1736.    Judge  may  give  opinion  as  to  weight  of  evidence. 
(2159) 
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§  1737.    Preadjudication  by  judge  may  be  ground  for  new 

trial. 
§  1738.    Judge  may  give  supplementary  charge,  but  not  in 

absence  of  defendant. 
§  1739.    Erroneous  instruction  on  one  count  vitiates  when 

there  is  a  general  verdict. 

2.  Mistake  as  to  Admission  or  Rejection  of  Evidence. 

§  1740.    Such  error  ground  for  new  trial. 

§  1741.  Usually  court  will  not  presume  that  illegal  evi- 
dence had  no  effect. 

§  1742.  "When  erroneous  ruling  is  rescinded,  no  ground 
for  a  new  trial. 

§  1743.    Objection  to  avail,  must  have  been  made  at  time. 

3.  Verdict  Against  Law. 

§  1744.  Jury  bound  to  receive  law  from  court. 

§  1745.  Earlier  doctrine  in  this  respect  to  the  con- 
trary. 

§  1746.  Early  cases  no  longer  authoritative. 

§  1747.  Practical  illustration  of  doctrine. 

§  1748.  Practice  repudiated. 

§  1749.  Jury  are,  at  common  law,  not  judges  of  law. 

§  1750.  Court  bound  to  hear  counsel  as  to  law. 

§  1751.  Court  may  direct  acquittal  or  conviction. 

4.  Verdict  Against  Evidence. 

§  1752.   Verdict  against  evidence  may  be  set  aside. 

5.  Irregularity  in  Conduct  of  Jury. 

§  1753.  Mere  inadvertent  and  innoxious  separation  not 
generally  ground  for  new  trial. 

§  1 754.   In  some  courts  this  view  is  not  accepted. 

§  1755.  Separation  before  case  is  opened  is  always  per- 
21  missible. 

§  1756.    In  misdemeanors  jury  may  separate  during  trial. 

§  1757.   And  as  to  felonies  less  than  capital. 

§  1758.   But  not  generally  as  to  capital  felonies. 

§  1759.    Court  in  such  cases  may  adjourn  from  day  to  day. 

§  1760.  Conflict  of  opinion  as  to  whether  separation  after 
committal  of  case  is  permissible. 
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§  1761.   Courts  holding  such  separation  absolutely 

fatal. 
§  1762.   Courts  holding  such  separation  only  prima 

facie  ground  for  new  trial. 
§  1763.   Courts  holding  such  separation  fatal  only 

when  there  has  been  proof  of  tampering. 
§  1764. The  latter  is  the  prevailing  view  as  to 

misdemeanors. 
§  1765.   Prevailing  view  is  that  such  irregularities 

may  be  cured  by  consent. 
§  1766.    Unsworn  or  improper  officer  in  charge  is  ground 

for  new  trial ;  intrusion  of  officer  during  delib- 
erations. 
§  1767.    Improper  reception  of  materials  of  proof  ground 

for  new  trial. 

§  1768.   So  of  irregular  reception  of  books. 

§  1769.   So  of  reception  of  reports  of  evidence. 

§  1770.   So  of  irregular  communications  of  court. 

§  1771.    So  of  conversing  with  others  as  to  case,  and 

reception  of  information  as  to  the  case. 

§  1772.    So  of  presence  of  party. 

§  1773.   So  of  material  testimony  submitted  by  juroi 

or  others. 

§  1774.   So  of  visiting  scene  of  offense. 

§  1775.   But   not   accidental   or   necessary   visit   of 

stranger. 

§  1776. Nor  casual  exhibition  of  evidence. 

§  1777. And    so    of    the    mere    approach    of 

strangers,  and  trivial  conversation. 

§  1778.    Presumption  is  against  such  communications. 

§  1779.    Inattention  or  ignorance  of  juror  must  be  ex- 
cepted to  at  time. 
§  1780. . But  otherwise  as  to  disobedience  to  court, 

resulting  in  injury. 
§  1781.    Intoxication,  when  ground  for  new  trial. 
§  1782.    Casting  lots  by  jurors,  or  other  irregularity  in 

their  consultations. 

§  1783.   Otherwise  as  to  mere  collateral  indecorum. 

§  1784.    Absolute  preadjudication  by  juror  ground  for 

new  trial  when  a  surprise. 
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§  1785.   Otherwise  when  party  could  have  known  of 

prejudice  in  time  to  challenge. 

§  1786.  Absolute  incapacity  of  juror  a  ground  for  new 
trial,  but  not  qualified. 

§  1787.    Juror  inadmissible  to  impeach  verdict. 

§  1788.   And  so  are  affidavits  attacking  jury. 

6.  Misconduct  of  Prevailing  Party. 

§  1789.    Such  misconduct  ground  for  new  trial. 

§  1790.   And  so  of  undue  influence  on  jury. 

§  1791.   And  so  of  tampering  with  evidence. 

§  1792.  And  so  of  tricks  of  opposite  side,  when  op- 
erative. 

§  1793.  But  not  for  remarks  of  opposite  counsel,  un- 
less objected  to  at  time. 

7.  After-Discovered  Evidence. 

§  1794.    In  general. 

§  1795.   Motion  must  be  special. 

§  1796.   Must  be  supported  by  affidavits. 

§  1797.   May  be  contested. 

§  ]  798.   Must  be  usually  moved  before  judgment. 

§  1799.    Evidence  must  be  newly  discovered. 

§  1800.   Acquittal   of   co-defendant   as   a  witness  is  no 

ground. 
§  1801.   Nor  is  acquittal  of  defendant  of  a  part  of 

count  on  which  he  was  excluded  as  a  witness. 
§  1802.    Evidence    discovered   before   verdict   should   be 

given  at  once  to  jury. 
§  1803.    If  evidence  could  have  been  secured  at  former 

trial,  ground  fails. 
§  1804.   And  so  of  withholding  of  papers  which  due 

diligence  could  have  secured. 

§  1805.   Otherwise  in  cases  of  surprise. 

§  1806.    Party  disabled  who  neglects  to  obtain  evidence  on 

trial. 
§  1807.    Evidence  must  be  material  and  not  cumulative. 
§  1808.    Surprise  is  an  exception. 

§  1809.   And  so  when  evidence  is  of  a  distinct  class. 

§  1810.  New  trial  not  granted  merely  to  discredit  oppos- 
ing witness. 
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§  1811.    Subsequent  indictment  for  perjury  no  ground. 
§  1812.    Evidence  should  be  such  as  to  change  result  on 

merits. 
§  1813.    New  defense  must  not  be  merely  technical. 
§  1814.    Acquittal  of  co-defendant  no  ground. 
§  1815.    Refusal  to  sever  defendants  may  be  ground. 

8.  Absence  of  Defendant  on  Trial. 

§  1816.    Such  absence  may  be  ground  for  new  trial. 

9.  Mistake  in  Conduct  of  Cause. 

§  1817.  Mistake  may  be  ground,  if  there  was  due  dili- 
gence. 

§  1818.   Mistake  of  law  no  ground. 

§  1819.   Nor  is  negligence  of  counsel. 

§  1820.  New  trial  from  unexpected  blunder  or  confusion 
of  witness. 

§  1821.   But  not  mistake  of  jury  as  to  punishment. 

10.  Surprise. 

§  1822.  Surprise,  when  genuine  and  productive  of  injus- 
tice, ground  for  new  trial. 

§  1823.   So  of  undue  haste  in  hurrying  on  trial. 

§  1824.  But  absence  of  witness  no  ground,  when  tes- 
timony is  cumulative. 

§  1825.    Ordinary  surprise  at  evidence  no  ground. 

§  1826.   Nor  is  unexpected  bias  of  witness. 

11.  Irregularity  in  Summoning  of  Jury. 

§  1827.    Ordinarily  defects  in  jury  process  no  ground. 

§  1828.    And  so  of  irregularity  in  finding  bill. 

§  1829.    Otherwise  as  to  after-discovery  of  incompe- 
tency of  juror. 
§  1830.    Prejudice  of  jury,  and  popular  excitement. 

IV.  At  "What  Time  Motion  Must  Be  Made. 

§  1831.    Motion  must  be  prompt. 

§  1832.  When  verdict  is  set  aside  new  trial  is  at  once 
ordered. 
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V.  To  Whom  Motion  Applies. 

§  1833.   Any  defendant  may  move. 

§  1 834.   Defendant  must  be  personally  in  court. 

§  1835.    New  trial  may  be  granted  as  to  one  of  several. 

VI.  "When  Conviction  Is  for  Only  Part  op  Indictment. 

1.  Acquittal  on  One  or  Two  Counts. 

§  1836.   New  trial  goes  only  to  convicted  counts. 

2.  Conviction  of  Minor  Offense  Included  in  Major. 

§  1837.    Conviction  of  minor  offense  is  acquittal  of  major. 

VII.  By  What  Courts. 

1.  Appellate  Court. 

§  1838.    Appellate  court  may  revise  evidence  from  notes. 

2.  When  Judge  Trying  Cause  Dies  or  Leaves  Office. 

§  1839.    Conflict  of  opinion  as  to  whether  successor  of 
judge  can  hear  motion. 

VIII.  In  What  Form. 

§  1840.   Eule  to  show  cause  to  he  first  granted. 
§  1841.   Motion  must  state  reasons. 

IX.  Costs. 

§  1842.   Costs  may  await  second  trial. 

X.  Error. 

§  1843.   Error  does  not  usually  lie  to  action  of  court 

I.    IN  WHAT  NEW  TRIALS   CONSIST. 

§  1721.  A  NEW  trial  is  a  re-examination  after  verdict 
of  facts  and  law  not  of  record.  A  new  trial  is  a  re- 
examination by  jury,  according  to  the  forms  of  the  com- 
mon law,  of  the  facts  and  legal  rights  of  the  parties  upon 
disputed  facts,  which  it  is  in  the  discretion  of  the  court 
to  grant  or  refuse,  hut  which  is  claimable  as  a  right 
when  evidence  has  been  improperly  received  or  rejected, 
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or  incorrect  directions  in  law  have  been  given.1  No  error, 
however,  which  is  apparent  on  the  record,  and  which  can 
be  noticed  in  arrest  of  judgment,  will  ordinarily  be  ground 
for  a  new  trial.2  Thus,  a  new  trial  will  not  be  granted 
because  a  letter  was  omitted  in  the  prisoner's  name,  in 
the  title  on  the  back  of  the  bill  found  by  the  grand  jury.8 


H.   IN  WHAT  OASES  COURTS  HAVE  AUTHORITY  TO  GRANT  NEW 

TRIALS. 

1.  After  Acquittal. 

%  1722.  No  new  trial  aeter  acquittal.  After  an  ac- 
quittal of  the  defendant,  on  an  indictment  for  either  fel- 
ony or  misdemeanor,  for  which  imprisonment  or  other 
personal  discipline  can  be  imposed,  there  can  in  general 
be  no  new  trial,  though  the  result  be  produced  by  error  of 
law  or  misconception  of  fact.1 


14  Chitty's  Gen.  Prac.  31;  1 
Stark.  Ev.  468;  Roberts  v.  State, 
3  Ga.  310;  Bernasconi  v.  Fare- 
brother,  3  Barn.  &  Ad.  372,  23  Eng. 
C.  L.  168;  New  Castle  v.  Brox- 
towe,  4  Barn.  &  Ad.  273,  24  Eng. 
C.  L.  126. 

2  Minor  v.  Mead,  3  Conn.  289 ; 
Price  v.  State,  67  Ga.  723. 

3  State  v.  Duestoe,  1  Bay  (S.  C.) 
377. 

14  Black.  Com.  361;  Back.  Ab. 
Trial  L.  9;  2  Hawk.,  ch.  47,  §  12. 
CAL. — People  v.  Webb,  38  Cal. 
467;  People  v.  Bangenenaur,  40 
Cal.  613;  People  v.  Horn,  70  Cal. 
17,  11  Pac.  470.  IND. — State  v. 
McCpry,  2  Blackf.  5.  MD. — State 
v.  Shilds,  40  Md.  301.  MASS.— 
Com.  v.  Cunningham,  13  Mass.  245. 
MICH.  — People  v.  Taylor,  117 
•Mich.  583,  76  N.  W.  158.  MISS  — 
Morris  v.  State,  16  Miss.  (8  Smed. 
&  M.)  762;  State  v.  Anderson,  11 


Miss.  (3  Smed.  &  M.)  751.  MO.— 
State  v.  Baker,  19  Mo.  683. 
N.  J. — State  v.  Kanouse,  20  N.  J.  L. 
(1  Spen.)  115.  N.  C— State  v.  West, 
71  N.  C.  263;  State  v.  Padgett, 
82  N.  C.  544.  PA.— Hollister  v. 
Com.,  60  Pa.  St.  103;  Guffy  v. 
Com.,  6  Grant  66.  R.  I.— State  v. 
Lee,  10  R.  I.  494.  S.  C— State  v. 
Reiley,  2  Brev.  L.  126.  TENN— 
State  v.  Norvell,  10  Tenn.  (2 
Yerg.)  24,  24  Am.  Dec.  458;  Camp, 
bell  v.  State,  17  Tenn.  (9  Yerg.) 
333,  30  Am.  Dec.  417;  Esmon  v. 
State,  31  Tenn.  (1  Swan)  14;  State 
V.  Cameron,  50  Tenn.  (3  Heisk.) 
78.  FED.— United  States  v.  Gib- 
ert,  2  Sumn.  19,  Fed.  Cas.  No. 
15204.  ENG.— R.  v.  Sutton,  .5  Barn. 
&  Ad.  52,  27  Eng.  C.  L.  32,  2  Nev. 
&  M.  57;  R.  v.  Duncan,  44  L.  T. 
N.  S.  521;  R.  v.  Bortrand,  L.  R. 
1  P.  C.  520,  overruling  R.  v.  Scatfe, 
17  Ad.  &  E.  N.  S.  (17  Q.  B.)  238, 
79  Eng.  C.  L.  237,  18  Ad.  &  E.  N.  S. 


2166 


CRIMINAL  PROCEDURE. 


§1723 


Otherwise   when   verdict   was   fratjdu- 


§1723.   - 
lent.   In  cases,  however,  where  the  verdict  has  been  ob 

L.  771, 


(18  Q.  B.)  773,  83  Eng.  C 
cited,  infra,  §  1727. 

See,  also,  supra,  §  1364. 

In  New  York,  in  a  prominent 
case,  where  the  defendants  had 
been  acquitted  on  an  indictment 
for  conspiracy,  a  motion  for  a  new 
trial  on  behalf  of  the  public  prose- 
cutor was  entertained  by  the  Su- 
preme Court.  "The  right  of  a 
court  to  grant  a  new  trial  in  case 
the  defendant  has  been  acquitted," 
said  Marcy,  J.,  after  refusing  a 
new  trial  on  the  merits,  "is  called 
in  question  by  the  defendant. 
That  such  right  does  not  exist, 
where  the  ground  of  the  applica- 
tion is  that  the  finding  is  against 
evidence,  is  conceded ;  but  whether 
a.  new  trial  can  be  granted  where 
the  acquittal  has  resulted  from 
the  error  of  the  judge  in  stating 
the  law  to  the  jury,  seems  to  be 
involved  in  much  doubt.  It  is  a 
very  important  question,  and  not 
necessary  to  be  now  settled;  the 
court  have,  therefore,  deemed  it 
discreet  to  forbear  expressing  an 
opinion  on  it  till  a  case  shall  arise 
requiring  them  to  do  so." — People 
v.  Mather,  4  Wend.  (N.  Y.)  266, 
21  Am.  Dec.  122. 

— In  a  subsequent  case,  however, 
the  point  J3eems  to  have  been  de- 
cided substantially  in  accordance 
with  the  settled  practice. — People 
v.  Comstock,  8  Wend.  (N.  Y.)  549. 

In  State  v.  Ragsdale,  78  Tenn. 
(10  Lea)  671,  a  new  trial  was 
granted  on  motion  of  the  state  in 
a  case  where  the  jury  imposed  in 
their  verdict  a  fine  instead  of  im- 
prisonment as  the  law  required. 
See,  supra,  §  1689,  and  cases  there 
cited. 


As  ruling  that  no  error  of  law  by 
the  judge  will  sustain  a  revision, 
see  Black  v.  State,  36  Ga.  447,  91 
Am.  Dec.  772;  Hines  v.  State,  24 
Ohio  St.  134. 

Compare:    Supra,  §  1706. 

Acquittal  on  one  or  more  counts 
and  conviction  on  others,  on  new 
trial  granted  on  application  of  ac- 
cused, he  can  be  tried  again  upon 
the  counts  under  which  he  was 
convicted,  only;  he  can  not  be 
retried  on  the  counts  under  which 
he  was  acquitted.  See,  infra, 
§  1836. 

Acquittal  of  charge  of  convert- 
ing money  to  own  use  a  bar  to 
subsequent  prosecution  for  failure 
to  pay  over  the  same  money. — 
State  v.  Cameron,  50  Tenn.  (3 
Heisk.)  78. 

Identity  of  transactions  control- 
ling consideration  in  determining 
whether  former  acquittal  bars  sub- 
sequent prosecution.  —  State  v. 
Price  (dis.  op.),  127  Iowa  301,  103 
N.  W.  195. 

Plea  of  former  acquittal  insuffi- 
cient which  does  not  state  cause 
of  discharge,  and  whether  it  was 
with  defendant's  consent. — People 
v.  White,  68  Mich.  648,  37  N.  W.  34. 

Second  trial  on  another  count  in 
the  indictment  may  be  had  where 
no  conviction  is  sought  upon  the 
count  upon  which  acquitted.  — 
Major  v.  State,  36  Tenn.  (4  Sneed) 
597. 

As  to  right  to  try  accused  on 
count  on  which  he  has  been  ac- 
quitted on  reversal  of  judgment  on 
count  in  same  indictment  on  which 
he  was  convicted,  see  note,  27  Am. 
Dec.  480. 
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tained  by  fraud  of  the  defendant,  such,  for  instance,  as 
the  collusive  or  forcible  keeping  back  witnesses  for  the 
prosecution,  or  the  submitting  the  case  by  trick  without 
evidence,  the  verdict  may  be  treated  as  a  nullity.1 

§  1724.   So  in  quasi  civil  cases.  Another  exception 

is  to  be  found  in  cases  where  the  object  of  the  proceeding 
is  substantially  to  try  a  right,  and  the  verdict  would  bind 
the  right,  as  in  cases  of  indictment  for  non-repair  of  a 
highway  or  a  bridge.  In  such  case  a  new  trial  may  be 
had  after  verdict  for  the  defendant,  if  evidence  have  been 
improperly  received,  or  there  have  been  misdirection,  or 
a  verdict  contrary  to  the  evidence.1  But  an  indictment 
for  obstructing  a  navigation  has  been  regarded  as  not 
within  this  second  exception,  inasmuch  as  in  such  a  case 
the  defendant  is  liable  on  conviction  to  fine  and  imprison- 
ment, and  the  verdict  of  acquittal  does  not  bind  any 
right.2  The  test  seems  to  be  this:  where  the  issue  goes 
to  civil  rights,  and  where  only  a  fine  can  be  imposed, 
there  can  be  a  new  trial  after  an  acquittal.  Where  the 
punishment  involves  imprisonment,  or  other  personal 

i  Supra,  §  1381.  l  R.  v.  Chorley,  12  Ad.  &  E.  N.  S. 

Acquittal  procured  by  fraud  does  (12  Q.  B.)   515,  64  Eng.  C.  L.  513 

not  prevent   subsequent  trial   for  (in  which  case,  however,  proceed- 

the  same  offense. — State  v.  Swep-  ings   were   subsequently   stayed) ; 

son,  79  N.  C.  632.  ,  R.  v.  West  Riding,  Inhabitants  of, 

Where  the  complaint  was  made  2  East  362,  n.;  R.  v.  Russell,  3  El. 

to  a  justice  by  a  person  employed  &  B.  942,  77  Eng.  C.  L.  942;  R.  v. 

to  do  so  by  the  defendant,  and  the  Crickdale,  3  El.  &  B.  947,  n. 
warrant  was  served,  and  witnesses  Present   tendency   is   to   refuse 

summoned  by  the  defendant's  di-  new  trials   even  in  this  class   of 

rection,  and  an  attorney  retained  acquittals. — R.  v.  Duncan,  L.  R.  7 

and  paid  by  him  to  appear  on  the  Q.  B.  Div.  198;  R.  v.  Southampton, 

part  of  the  state,  and  the  circum-  L.  R.  19  Q.  B.  Div.  590,  affirming 

stances  of  the  case  were  so  repre-  R.    v.    Wandsworth,    1    Barn.    & 

sented    to    the    justice    that    he  Aid.  63. 

imposed    a   lighter    fine    than    he  2  R.  v.  Russell,  3  El.  &  B.  942, 

otherwise   would   have   done,   the  77  Eng.  C.  L.  942. 
case    was    held    open    to    another  As  to  cases  in  the  courts  where 

trial. — State  v.  Little,  1  N.  H.  257;  new  trials   have  been  granted  on 

see  Com.  v.  Jackson,  4  Va.  (2  Va.  ground  of  fraud  or  by  acquittal, 

Cas.)  501;  supra,  §  1381.  see,  supra,  §  1381. 
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discipline,  the  acquittal  is  final,  unless  fraudulently 
obtained.8 

§  1725.    Motion   for  new  trial  only  applicable   to 

COUNTS  WHERE  THERE  HAS  BEEN  A  CONVICTION.    It  has  been 

held  in  some  jurisdictions,  that  where  a  defendant  is 
acquitted  upon  one  count  and  convicted  on  another,  a 
new  trial  goes  to  the  whole  case;1  but  by  the  general 
practice,  where  a  defendant  has  been  acquitted  on  some 
counts  and  convicted  upon  others,  and  the  counts  are  for 
distinct  offenses,  a  motion  for  a  new  trial  made  by  him 
generally  is  only  applicable  to  the  counts  upon  which  he 
was  convicted.2  It  may  well,  indeed,  be  argued,  that  when 
the  counts  are  simply  several  formal  variations  in  stating 
the  same  offense,  then  a  new  trial  opens  the  whole  case  ;3 
though  it  is  otherwise  when  the  counts  are  for  separate 
offenses.4  But  an  acquittal  on  a  particular  count,  unless 
in  cases  of  fraud  or  mistake,  must  ordinarily  be  regarded 
as  final.5 

§  1726.  Conviction  of  minor  offense  is  acquittal  of 
major.  Where  a  defendant,  being  indicted  for  burglary 
and  larceny,  is  acquitted  of  burglary,  but  convicted  of 
larceny,  it  has  been  held  that  the  revision  of  the  case  per- 
vades the  whole  indictment,  and  that  on  the  second  trial 
he  is  to  be  arraigned  on  the  burglary  as  well  as  the  lar- 
ceny portion  of  the  count.1  But  the  sounder  conclusion  is, 

3  Jones  v.  State,  15  Ark.  261.  OHIO— Jarvis  v.  State,  19  Ohio  St. 

This  is  expressly  stated  by  Lord  585.     TENN. — Campbell   v.    State, 

Coleridge,  In  R.  v.  Duncan,  44  L.  T.  17   Tenn.    (9  Yerg.)    333,   30   Am. 

N.  S.  522.  Dec.  417;  Esmon  v.  State,  31  Tenn. 

1  State  v.  Stanton,  23  N.  C.  (1  (1  Swan)  14.  VT  —  State  v.  Kittle, 
Ired.  L.)  424;  Leslie  v.  State,  18  2  Tyl.  471.  VA  —  Com.  v.  Stuart, 
Ohio  St.  390;  Jarvis  v.  State,  19  69  Va.  (28  Gratt.)  950.  FED. — 
Ohio  St.  585;  State  v.  Commis-  United  States  v.  Davenport,  1 
sioners,  3  Hill  L.  (S.  C.)  239.  Deady  264,  Fed.  Cas.  No.  14920. 

See,  also,  infra,  §  1836.  3  Leslie  v.  State,  18  Ohio  St.  390. 

2  Infra,  §  1837.   IOWA— State  v.  4  See,  infra,  §  1836. 
Mailing,  11  Iowa  239.    LA.— State  5  See,  supra,  §  1722. 

v.  Fritz,  27  La.  Ann.  360.    MO.—  l  State     v.     Morris,     1    Blackf. 

State   v.   Kettleman,   35   Mo.    105.      (Ind.)    37. 
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that  when  the  jury  has  the  whole  case  hefore  them,  a  con- 
viction on  the  minor  offense  alone  is  virtually  an  acquittal 
of  the  major.2  And  for  this  reason  a  conviction  of  man- 
slaughter, on  an  indictment  for  murder,  is  an  acquittal 
of  murder.8 

2.  After  Conviction.1 

%  1727.  Generally  new  trial  may  be  granted  at  dis- 
cretion of  court.  In  England,  as  well  as  in  this  country, 
a  defendant  may  have  a  new  trial  at  the  discretion  of  the 
court,  after  a  verdict  of  conviction  of  a  misdemeanor.2 
In  cases  of  felony  or  treason,  the  former  understanding 
in  England  was  that  no  new  trial  in  any  case  could  be 
granted  where  the  proceedings  have  been  regular  ;3  but  if 
.the  conviction  appeared  to  the  judge  to  be  improper,  he 
might  respite  the  execution  to  enable  the  defendant  to 
apply  for  a  pardon.4  In  England  an  inferior  court  can 
not  grant  a  new  trial  in  a  criminal  case,  on  the  merits, 
though  it  can  do  so  where  there  has  been  some  irregu- 
larity in  the  proceedings.5  And  where  a  court  of  quarter 

2  Supra,  §1396;  infra,  §1837.  C.  C.  281,  17  Ad.  &  B.  N.  S.   (17 

3  Supra,  §  1396;  infra,  §  1837,  and  Q.  B.)  238,  79  Eng.  C.  L..  237;  18 
cases  there  cited.  Ad.  &  E.  N.  S.  (18  Q.  B.)   773,  83 

l  For  Ohio  statute,  see  Code  of  Eng.  C.  L.  771,  2  D.  P.  C.  553. 

Criminal   Procedure,    §192;    War-  In    R.   v.   Scaife,   2   Den.   C.   C. 

ren's    Ohio    Criminal    Law,    1870,  281,  17  Ad.  &  E.  N.  S.  (17  Q.  B.) 

p.  135.  283,  79  Eng.  C.  L.  237,  18  Ad.  &  E. 

i      2  1  Chitty  Cr.  L.  653.    MASS.—  N.  S.  (18  Q.  B.)  773,  83  Eng.  C.  L. 

'  Com.    v.    Green,    17    Mass.     513.  771,   2   D.   P.   C.   553,   there  were 

N.  H. — State  v.  Prescott,  7  N.  H.  three    defendants,    two    of   whom  ' 

287.    N.   Y. — People  v.   Comstock,  were  convicted  and  one  acquitted. 

8  Wend.  549;  People  v.  Vermilyea,  There  was  a  new  trial  as  to  all 

7  Cow.  369.   S.  C. — State  v.  Slack,  three  defendants. 

1   Bailey   L.    330.     FED.  —  United  This  case  is  overruled,  however, 

States  v.  Gihert,  2  Sumn.  19,  Fed.  by  R.  v.  Bertrand,  L.  R.  1  P.  C. 

Cas.  No.  15204.  520. 

3  1  Chitty  Cr.  L.  653,  referring  to  5  2  Tidd's  Prac.  905,  13  East  418, 
6  Term  R.  525,  638;  East  416,  n.  b;  n.  b;  Burn's  J.,  New  Trial;  Bac. 
4  B.  &  A.  275.  Abr.     Trial     (L) ;     R.    v.     Peters, 

4  As  a  departure  from  this  rule  1  Burr.  568,  97  Eng.  Repr.  452; 
may  be  noticed  R.  v.  Scaife,  2  Den.  R.  v.  Day,  1  Say.  203,  96  Eng.  Repr. 
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sessions  had  ordered  a  new  trial,  after  a  verdict  of  guilty 
against  two  prisoners,  on  the  ground  that,  after  the  jury- 
had  retired,  one  of  them  had  separated  from  his  fellows 
and  had  conversed  with  a  stranger  respecting  his  verdict, 
and  that  therefore  the  verdict  was  bad,  on  a  writ  of  error 
brought,  it  was  held  that  the  new  trial  had  been  properly 
ordered.6 

§  1728.   In   this    country   this   applies    to   all 

classes  of  crimes.  In  this  country  the  uniform  and  un- 
questioned practice,  down  to  a  comparatively  late  period, 
has  been  to  extend  to  criminal  cases,  so  far  as  the  revision 
of  verdicts  is  concerned,  the  same  principles  which  have 
been  established  in  civil  actions;  and  though,  except  in 
cases  of  fraud,  no  instance  exists  where  an  acquittal  has 
been  disturbed,  new  trials  in  cases  of  conviction  will  be 
granted,  as  will  be  presently  shown  more  fully,  whenever 
it  appears  there  was  misconduct  of  the  jury,  misdirection 
by  the  judge,  or  injustice  in  the  procedure.  In  1832,  how- 
ever, the  supposed  English  rule  was  pronounced  by  the 
Supreme  Court  of  New  York  in  force  as  part  of  the  com- 
mon law  of  the  land  j1  and  in  1833,  in  a  case  of  great  inter- 
est, it  was  declared  by  Judge  Story,2  that  not  only  was 
there  no  case  in  this  country  where  a  new  trial,  in  a  capi- 
tal case,  had  been  granted  on  the  merits,  where  the 
authority  of  the  court  on  the  subject-matter  had  been 
agitated,  but  that  after  a  verdict  of  a  jury  regularly  ren- 
dered on  the  facts  in  such  case,  it  was  out  of  the  power 
of  a  common-law  court  to  interpose,  except  by  the  recom- 
mendation of  pardon.  The  common  law  doctrine,  it  was 
held,  so  far  from  being  of  imperfect  application  to  this 
country,  was  invested  with  additional  strength,  not  only 
by  the  federal  Constitution,  but  by  the  constitutions  of 
most  of  the  individual  states.    ''Nor  shall  any  person  be 

852;  R.  v.  Mayor  of  Oxford,  3  Nev.  l  People  v.  Comstock,  8  Wend. 

&  M.  2.  (N.  Y.)   549. 

fiR.  v.  Fowler,   4  Bam.  &  Aid.  2  United     States    v.    Gibert,     2 

273,  6  Bng.  C.  L.  481.  Sumn.  19,  Fed.   Cas.   No.   15204. 
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subject,  for  the  same  offense,  to  be  twice  put  in  jeopardy 
of  life  or  limb";  and,  "No  fact  tried  by  a  jury  shall  be 
otherwise  re-examined  in  any  court  of  the  United  States 
than  according  to  the  rules  of  the  common  law."3  But 
plausibly  as  the  position  was  sustained  by  Judge  Story, 
it  was  afterwards  abandoned  in  the  court  in  which  it  was 
uttered,  and  is  now  so  universally  rejected  that  its  ex- 
tended discussion  is  no  longer  necessary.  It  is  sufficient 
to  say  that  neither  in  federal  nor  state  courts  are  there 
now  any  doubts  expressed  as  to  the  right  of  the  proper 
court  to  grant  a  new  trial  in  any  case  in  which  it  con- 
siders the  verdict  to  be  unjust.4 


3  Whether  these  prohibitions 
bear  on  the  state  courts  has  been 
doubted  (People  v.  Goodwin,  18 
John.  (N.  Y.)  187,  9  Am.  Dec.  203; 
United  States  v.  Gibert,  2  Sumn. 
19,  Fed.  Cas.  No.  15204);  though 
the  inclination  of  practice  seems 
to  be  to  regard  them  as  limited  to 
the  federal  tribunals  (State  v. 
Keyes,  8  Vt.  57,  30  Am.  Dec.  450) ; 
and  it  is  clear,  that  in  the  two 
leading  cases  in  Massachusetts 
and  New  York,  where  the  subject 
was  disposed  of,  the  result  was 
placed  on  common  law  reasoning 
exclusively.  —  Com.  v.  Green,  17 
Mass.  515;  People  v.  Comstock,  8 
Wend.  (N.  Y.)  549. 

In  most  of  the  states,  there  are, 
however,  similar  limitations;  and 
even  where  no  such  constitutional 
restriction  exists,  it  is  doubtful 
whether  equal  force  is  not  applied 
by  the  doctrines  of  the  common 
law. — People  v.  Comstock,  8  Wend. 
(N.  Y.)  549;  United  States  v.  Gib- 
ert, 2  Sumn.  19,  Fed.  Cas.  No. 
15204;  see,  supra,  §1426. 

4  MASS. — Com.  v.  Hardy,  2  Mass. 
303.  N.  Y.— People  v.  Comstock, 
8  Wend.  549;  People  v.  Willmans, 
4  Hill  10;   People  v.  Bush,  4  Hill 


134;  People  v.  Newman,  5  Hill  295; 
People  v.  Bodine,  1  Den.  281;  Peo- 
ple v.  Morrison,  1  Park.  Cr.  Rep. 
624;  People  v.  Judges  of  Duchess 
County,  2  Barb.  282.  N.  C— State 
v.  Sparrow,  7  N.  C.  (3  Murph.  L.) 
487;  State  v.  Lipsey,  14  N.  C.  (3 
Dev.  L.)  485;  State  v.  Miller,  18 
N.  C.  (1  Dev.  &  B.  L.)  500;  State 
v.  Benton,  19  N.  C.  (2  Dev.  & 
B.  L.)  196;  State  v.  Douglass,  63 
N.  C.  500.  PA.— Com.  v.  Brown, 
3  Rawle  207;  Com.  v.  Clue,  3 
Rawle  500;  Com.  v.  Flanigan,  7 
Watts  &  S.  415.  S.  C— State  v. 
Fisher,  2  Nott.  &  McC.  L.  261;  State 
v.  Sims,  2  Bail.  L.  29;  State  v. 
Anderson,  2  Bail.  L.  565;  State  v. 
Hooper,  2  Bail.  L.  37.  TENN.— 
State  v.  Crawford,  10  Tenn.  (2 
Yerg.)  66;  Cassels  v.  State,  12 
Tenn.  (4  Yerg.)  152;  State  v.  Jim, 
23  Tenn.  (4  Humph.)  289.  VA  — 
Com.  v.  Jones,  28  Va.  (1  Leigh) 
598;  Ball's  Case,  35  Va.  (8  Leigh) 
726;  M'Cune  v.  Com.,  41  Va.  (2 
Rob.)  790;  Grayson  v.  Com.,  47 
Va.  (6  Gratt.)  712.  FED.— United 
States  v.  Fries,  3  U.  S.  (3  Dall.) 
515,  1  L.  Ed.  701;  United  States  v. 
Williams,  1  Cliff.  5,  Fed.  Cas.  No. 
16707;    United    States   v.    Conner, 
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in.   FOR   WHAT  REASONS   NEW   TRIALS   WILL  BE   GRANTED. 

§  1729.  In  general.  Assuming  it  to  be  law  that  in  all 
cases  where  the  application  comes  from  the  defendant,  it 
is  discretionary  in  the  courts  to  grant  new  trials,  the  cases 
in  which  that  discretion  may  be  exercised  will  be  consid- 
ered under  the  following  heads : 

1.  Misdirection  by  the  Court  Trying  the  Cause. 

%  1730.  Any  material  misruling  ground  for  new  trial. 
Any  misdirection  by  the  court  trying  the  case,  in  point 
of  law,  on  matters  material  to  the  issue,  is  good  ground 
for  a  new  trial;1  and  such  misdirection,  even  upon  one 
point,  is  sufficient,  although  the  jury  might  have  properly 
found  their  verdict  upon  another  point,  as  to  which  there 
was  no  misdirection  ;2  while  if  the  error  was  immaterial, 
irrelevant,8  or  trivial,4  and  justice  has  been  done,  the 
court  will  not  set  aside  the  verdict,  nor  enter  into  a  dis- 


3  McC.  L.  386,  Fed.  Cas.  No.  2708; 
United  States  v.  Harding,  1  Wall. 
Jr.  127,  Fed.  Cas.  No.  15301. 

See,  also,  Whart.  St.  Tr.  598,  and 
cases  hereafter  cited. 

As  to  English  practice,  see  re- 
marks of  Chief  Justice  Tindal  in 
Melin  v.  Taylor,  2  Hodg.  126,  127; 
and  see,  also,  Levi  v.  Milne,  4  Bing. 
198,  130  Bng.  Repr.  743. 

1  IND.  —  McDonald  v.  State,  63 
Ind.  544.  IOWA — State  v.  Meshek, 
51  Iowa  308,  1  N.  W.  685.  N.  Y.— 
People  v.  Cogdell,  1  Hill  95,  37 
Am.  Dec.  297;  People  v.  Thomas, 
3  Hill  169;  People  v.  Townsend,  3 
Hill  479;  People  v.  Bodine,  1  Den 
281,  1  Edm.  Sel.  Cas.  36.  PA.— 
Com.  v.  Parr,  5  Watts  &  S.  345. 
TEX.— Maddox  v.  State,  12  Tex. 
App.  429. 

2  GA.— Landis  v.  State,  70  Ga. 
652,  48  Am.  Rep.  588.  IOWA— 
State  v.  Hardin,  46  Iowa  623,  26 


Am.  Rep.  174.  NEV.  —  State  v. 
McCluer,  5  Nev.  132.  MISS.— Har- 
ris v.  State,  47  Miss.  318.  N.  Y.— 
People  v.  Bodine,  1  Den.  280. 
TEX.— Ballew  v.  State,  36  Tex.  98. 

In  Parnell  v.  Com.,  86  Pa.  St. 
260,  it  was  said  that  in  a  capital 
case  the  Supreme  Court  will  re- 
verse when  the  charge  is  doubtful 
and  liable  to  be  misunderstood. 

3  State  v.  Lewis,  14  Mo.  App. 
197;  State  v.  Grady,  83  N.  C.  643; 
Williams  v.  State,  24  Tex.  App.  17, 
5  S.  W.  655;  Hayse  v.  United 
States,  32  Fed.  662. 

4GA.  —  Hendricks  v.  State,  73 
Ga.  577.  ILL. — Leigh  v.  People,  113 
111.  372.  IOWA— State  v.  George, 
62  Iowa  682,  18  N.  W.  298.  N.  Y  — 
People  v.  Dimick,  107  N.  Y.  13, 
14  N.  E.  178,  revising  14  Hun  616, 
5  N.  Y.  Cr.  Rep.  185.  TENN.— 
Heard  v.  State,  83  Tenn.  (15  Lea) 
318. 
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(Mission  of  the  question  of  law.5  Material  error  in  one 
instruction  calculated  to  mislead,  however,  is  not  cured 
by  subsequent  contradictory  instruction,6  unless  the  prior 
erroneous  instruction  be  expressly  recalled,7  or  no  preju- 
dice to  the  defendant  resulted.8  Error  committed  by  the 
court  in  the  allowance  or  refusal  of  challenges,9  or  the 
allowance  or  refusal  of  a  motion,  either  for  continuance,10 
or  for  compelling  the  prosecutor  to  elect,11  or  of  any  other 
peremptory  motion,12  or  even  in  making  incidental  re- 


5  CONN.— State  v.  Tudor,  5  Day 
329,  5  Am.  Dec.  162.  GA. — Lewis 
v.  State,  33  Ga.  131;  Tate  v.  State, 
46  Ga.  148.  ILL. — Kennedy  v.  Peo- 
ple, 40  111.  488;  Upstone  v.  People, 
109  111.  169.  IOWA— State  v.  Mc- 
Intire,  58  Iowa  572,  12  N.  W.  593. 
LA. — State  v.  Johnson,  31  La.  Ann. 
368.  MO. — State  v.  Underwood,  76 
Mo.  630.  OHIO — Stewart  v.  State, 
1  Ohio  St.  66.  WIS.  — State  v. 
Downer,  21  Wis.  275.  FED. — 
United  States  v.  Smith,  3  Blatcht 
255,  Fed.  Cas.  No.  16320. 

See,  also,  supra,  §  1643. 

New  trial  granted  in  a  case 
where  the  judge  unduly  pressed 
agreement  of  jury.  See  State  v. 
Bybee,  17  Kan.  462. 

New  trial  will  not  be  granted 
because  the  judge  charged  the 
grand  jury  in  the  presence  of  the 
traverse  jury,  on  the  general  ques- 
tion of  the  law  hearing  on  the  par- 
ticular issue. — Johnson  v.  State,  59 
Ga.  189. 

e  Clem  v.  State,  31  Ind.  480; 
Howard  v.  State,  50  Ind.  190; 
Stowell  v.  State,  60  Iowa  535,  15 
N.  W.  417;  supra,  §  1643. 

7  State  v.  Morris,  47  Conn.  179; 
State  v.  Williams,  69  Mo.  110. 

8  State  v.  Hopper,  71  Mo.  423. 

»  Supra,  §§  1628-1630,  1711.  LA.— 
State  v.   Horn,  34  La.  Ann.   100. 


N.  Y. — People  v.  Mather,  4  Wend. 
229,  21  Am.  Dec.  122;  People  v. 
Rathbun,  21  Wend.  509;  People  v. 
Bodine,  1  Den.  281.  PA. — Com.  v. 
Lesher,  17  Serg.  &  R.  155.  TEX.— 
Vaughan  v.  State,  21  Tex.  452; 
Casinoca  v.  State,  12  Tex.  App. 
554;  Laubach  v.  State,  12  Tex.  App. 
583.  VA.— Armistead  v.  Com.,  38 
Va.  (11  Leigh)  657;  Com.  v.  Heath, 
40  Va.  (1  Rob.)  135. 

Compare:  Henry  v.  State,  23 
Tenn.  (4  Humph.)  270. 

Challenge  to  poll,  being  in  the 
nature  of  a  pleading,  the  decision 
thereon  may  be  reviewed. — Hayes 
v.  Thompson,  15  Abb.  Pr.  N.  S. 
(N.  T.)  220;  affirmed,  2  Hun  518, 
5  Thomp.  &  C.  713;  Clark  v.  Van 
Vracken,  20  Barb.  (N.  Y.)  278. 

Challenge  to  favor  not  review- 
able.— People   v.    Tweed,    11   Hun 
(N.  Y.)  195;  United  States  v.  Mc-| 
Henry,   6  Blatcht   503,   Fed.   Cas.' 
No.  15681.  i 

io  People  v.  Vermilyea,  7  Cow. 
(N.  Y.)  369;  State  v.  Files,  3  Brev.  , 
(S.  C.)  304;  Vance  v.  Com.,  4  Va. 
(2  Va.  Cas.)  162;  Bledsoe  v.  Com., 
27  Va.  (6  Rand.)  674;  Com.  v. 
Gwatkin,  37  Va.  (10  Leigh)  687. 

See,  also,  supra,  §  1535. 

li  People  v.  Costello,  1  Den. 
(N.  Y.)  83.   Supra,  §§  351  et  seq. 

12  Com.  v.  Church,  1  Pa.  St.  105, 
44  Am.  Dec.  112. 
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marks  injurious  to  the  defendant,13  is  ground  for  a  new 
trial.  Other  questions  as  to  the  structure  of  the  charge 
have  been  already  discussed.14  It  should  be  here  ob- 
served, that  a  mistaken  exercise  of  discretion,  which  can 
not  be  reached  in  error,  may  be  reached  by  a  motion  for  a 
new  trial.15 

§  1731.    And  so  as  to  error  as  to  presumption  ov 

fact.  The  due  degree  of  weight  to  be  given  to  presump- 
tions of  law  which  legitimately  arise  in  the  case,  it  is  for 
the  court  to  determine,1  though  if  the  court  instruct  a  jury 
that  an  inference  of  fact  is  a  presumption  of  law,  a  new 
trial  will  be  awarded.2  Thus  where  the  judge  charged 
that  the  non-production,  by  the  defendant,  of  evidence  of 
good  character  should  weigh  against  the  defense,  it  was 
held  error  ;s  and  where  there  was  evidence  that  a  murder 
had  been  committed,  and  that  the  house  in  which  the  dead 
body  was  had  been  subsequently  set  on  fire  under  such 
circumstances  as  to  raise  a  suspicion  that  the  same  was 
done  by  the  perpetrator  of  the  murder  to  conceal  that 
offense,  and  the  evidence  left  it  doubtful  as  to  whether 
the  prisoner  was  in  the  vicinity  of  the  house  when  the 
fire  was  set,  and  the  court  charged  the  jury,  that  if  the 
prisoner  might  have  been  at  the  scene  of  the  fire,  "the 

13  State  v.  Donovan,  61  Iowa  369,      State,  26  Ind.  493;  Moore-v.  State, 
16  N.  W.  206.  85    Ind.    90;    State    v.    Bailey,    60 

14  Supra,  §  1643.  N-  c-  t1  Wins.)  137;  State  v.  Whit- 

„_  .„„  ney,  7  Ore.  386. 

15  See,  supra,  §  1317.  '      .  . 

On  this  point  the  reader  is  par- 
i  Chitty's  Gen.  Proc.  42;  People     ticularly    referred    t0    2    whart 

v.  Genung,  11  Wend.   (N.  Y.)   18,      Crim   Ey    (Hflt(m,B  ed>)>  §§  707  et 

25  Am.  Dec.  594;  Watson  v.  Peo-      geq  .  and  see>  g  §§  1647>  164g 

pie,  64  Barb.    (N.  Y.)   130;   Cross         8  People  v.  Bodine,  1  Den.  (N.  Y.) 

v.  State,  55  Wis.  261,  12  N.  W.  425;      2g3 

Attorney-General  v.  Good,  McClel.  c'ompare:    Peop]e  v.  White>  22 

&  Y-  286-  Wend.  (N.  Y.)  167. 

See,   also,   2   Whart.   Crim.   Ev.  As   to    burden    of    proof,   see    1 

(Hilton's  ed.),  §§707  et  seq.;  and  whart.   Crim.   Ev.    (Hilton's   ed.), 

infra,  §  1736.  §  319. 

2  Supra,  §1644;   People  v.  Mes-  As  to  presumptions,  see  2  Whart. 

eersmith,  61  Cal.  246;  Hendricks  v.  Crim.  Ev.  (Hilton's  ed.),  §  707. 
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onus  was  cast  upon  her  to  get  rid  of  the  suspicion  which 
thus  attached  to  her,"  and  that  she  was  bound  to  show 
where  she  was  at  the  time  of  the  fire,  it  was  held  that  the 
ruling  was  erroneous,  and  ground  for  a  new  trial.4  The 
same  conclusion  is  reached  where  a  judge  takes  it  upon 
himself  to  declare  a  witness  to  be  untrustworthy.5  And 
it  has  been  held  error  in  a  judge  to  say,  without  qualifi- 
cation, that  an  alibi  is  a  defense  which  should  be  offered 
at  the  preliminary  hearing,6  or  that  an  alibi  is  to  be 
regarded  with  suspicion.7 

§  1732.  Omission  to  charge  cumulatively  no  erroe. 
The  omission  by  the  judge,  in  summing  up  specifically, 
to  leave  to  the  jury  a  point  made  in  the  course  of  the 
trial, — his  attention  not  being  expressly  called  to  it, — is 
no  ground  for  a  motion  for  a  new  trial,  if  the  whole  of 
the  case  was  substantially  left  to  them.1 

§  1733.  Judge  not  required  to  charge  as  to  undisputed 
law,  when  no  points  are  tendered.  Where  there  is  no 
dispute  as  to  the  law,  the  judge  can  not  be  required,  where 
no  points  are  tendered  under  the  statute,  to  charge  gen- 
erally on  the  law.1 

§  1734.   Otherwise  when  jury  fall  into  error 

from  want  of  instructions.  Where,  however,  from  the 
absence  of  proper  instructions,  the  jury  fall  into  error, 
a  new  trial  will  be  granted.1  Thus,  the  court  is  bound,  if 
required,  to  instruct  the  jury  that  unless  they  are  satis- 

4  People  v.  Bodine,  1  Den.  judge,  although  requested,  de- 
(N.  Y.)  282.  See  2  Whart.  Crim.  clined  to  charge  the  jury,  there 
Ev.  (Hilton's  ed.),  §§  707  et  seq.  being  no  dispute  as  to  the  law  of 

5  Bishop  v.  State,  43  Tex.  390.  the  case;  the  trial  closing  so  late 

6  Spencer  v.  State,  50  Ala.  124;  on  Saturday  night  that,  had  the 
Sullivan  v.  People,  31  Mich.  1.  jury    been     charged,     they    must 

i  Supra,  §  1646.  either  have  been  dismissed  or  kept 

l  Supra,     §1645;     Robinson     v.  over  during  Sunday;  and  the  ver- 

Gleadow,  2  Scott  250,  2  Bing.  N.  C.  diet  being  fully  supported  by  the 

156.  evidence.  —  People     v.     Gray,     5 

l  Thus,  a  new  trial  was  refused  Wend.  (N.  Y.)  289.  Supra,  §  1644. 

when  the  complaint  was  that  the  l  Supra,    §  1644;    Armistead    v. 
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fied  beyond  reasonable  doubt,  the  defendant  must  be  ac- 
quitted.2 And  any  other  failure  on  the  part  of  the  court 
to  state  the  law,  which  failure  results  in  an  erroneous 
verdict,  will  exact  a  new  trial.8 

§  1735.  Yet  abstract  dissertations  by  judge  are  not 
required.  It  is  not  the  duty  of  a  court,  in  conducting  a 
trial,  to  determine  abstract  propositions  submitted  by 
counsel, — e.  g.,  whether  certain  testimony,  which  had  been 
given,  bore  upon  the  issue,  or  only  on  the  credit  of  wit- 
nesses; it  is  enough  if  the  court  respond  to  all  objections 
to  testimony  taken  by  either  party,  and  give  the  proper 
instructions  to  the  jury.1  "Courts,"  said  the  Supreme 
Court  of  New  York,  "are  under  no  obligation  to  listen 
to  abstract  propositions  from  counsel,  and  are  not  bound 
to  explain  them  on  the  trial  of  causes."2  If,  however,  in- 
correct abstract  propositions  are  laid  down,  and  the  jury 
are  misled  by  them,  the  verdict  will  be  avoided.8 

§  1736.  Judge  may  give  opinion  as  to  weight  of  evi- 
dence. A  judge  has  a  right  to  express  his  opinion  to  the 
jury  on  the  weight  of  evidence,  and  to  comment  thereon 
as  much  as  he  deems  necessary  for  the  course  of  justice  ;* 

State,    43    Ala.    340;    Thomas    v.  2  GA.— McCoy  v.   State,  15  Ga. 

State,  67  Ga.  764;   State  v.  Jones,  205.    MASS.  — Com.    v.    Tarr,    86 

87  N.  C.  547.  Mass.   (4  Allen)   315.    N.  Y— Peo- 

See    Hilllard    on     New    Trials  ple  v   Cunningham,  1  Den.  524,  43 

(1873)     258,    and    supra,    §§1643  Am.  Dec.  709;  People  v.  Robinson, 

et  seq-  2  Park.  Cr.  Rep.  285.    FED— Et- 

2  Ibid.  See,  supra,  §§  1645  etseq.      ting   y    United   stateg   Bank(    24 

8  Supra,   §§  1647,  1648.  v  g    {n  wheat }  59>  6  L   Ed-  419 


s  Supra,  §  1730. 


l  People  v.  Walsh,  43  Cal.  447; 
State  v.  Melton,  37  La.  Ann.  82; 

People    v.    Cunningham,    1    Den.  1  Supra,    §1646;    see   Am.    Law 

(N.  Y.)  524,  43  Am.  Dec.  709;  Crab-  Re£-  Jan.  1853;  see,  also,  Tidwell 

tree   v.   State,   69   Tenn.    (1   Lea)  ▼•    State,    70    Ala.    33;    Peters    v. 

267;     Profflt     v.     State,     5     Tex.  State,   67  Ga.  29;    Com.  v.   Child, 

App     51  27  Mass.   (10  Pick.)   252;   State  v. 

See    Hilliard    on    New    Trials  Smith,  10  Rich.  L.  (S.  C.)  341. 

(1873),    pp.    45,    261;    and    supra,  Contra:   Perkins  v.  State,  50  Ala. 

§§  1645-1650.  154;    State   v.   Dick,   60   N.   C.    (2 
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and  an  erroneous  opinion  on  matter  of  fact,  it  is  said, 
expressed  by  the  judge  in  his  charge,  is  no  ground  for 
new  trial,  unless  the  jury  are  thereby  led  to  believe  that 
such  fact  was  withdrawn  from  their  consideration.2  But 
it  is  ground  for  a  new  trial  that  a  judge  expresses  him- 
self as  to  inferences  of  fact,  so  that  the  jury  understand 
him  to  be  stating  principles  of  law.8  And  this  is  emi- 
nently the  case  when  a  question  of  fact  is  taken  from  the 


Wins.)  798;  State  v.  Thompson,  21 
W.  Va.  741. 

"I  can  not,  for  my  part,  see  how 
the  jury  can  hesitate  a  moment 
to  convict  the  prisoner  on  the  third 
count,"  was  held  in  Pennsylvania 
not  to  be,  on  the  facts,  too  strong 
in  instruction. — Johnston  v.  Com., 
85  Pa.  St.  54,  27  Am.  Rep.  622. 

Strong,  J.,  In  Kilpatrick  v.  Com., 
31  Pa.  St.  198,  says:  "A  judge  may 
rightfully  express  his  opinion  re- 
specting the  evidence,  yet  not  so 
as  to  withdraw  it  from  the  consid- 
eration and  decision  of  the  jury." 
Adopted  in  Johnston  v.  Com.,  85 
Pa.  St.  54,  65. 

As  to  adverse  statute  in  Califor- 
nia, see,  supra,  §  1646. 

So  in  Illinois  and  Virginia,  supra, 
1 1646. 

So  In  Indiana. — Baker  v.  State, 
48  Ind.  163 ;  State  v.  Banks,  48  Ind. 
197,  and  cases  cited,  supra,  §  1646. 

So  In  Missouri. — State  v.  Jones, 
61  Mo.  232,  and  cases  cited,  supra, 
§  1646. 

2  Griffin  v.  State,  76  Ala.  32;  Lay- 
ton  v.  State,  56  Miss.  791;  People 
v.  Rathbun,  21  Wend.  (N.  Y.)  509; 
Com.  v.  Gallagher,  4  Pa.  Law  Jour. 
517,  2  Clark  (Pa.)  798;  State  y. 
Smith,  12  Rich.  L.  (S.  C.)  430. 
Crim.  Proc— 137 


Contra:  Smith  v.  State,  43  Tex. 
103;   supra,  §§1644-1646. 

3  Supra,  §  1731.  ALA. — Spencer 
v.  State,  50  Ala.  124;  McAdory  v. 
State,  62  Ala.  154.  CAL  —  People 
v.  Casey,  53  Cal.  360;  People  v. 
Carrillo,  54  Cal.  63;  People  v. 
Wong,  54  Cal.  151,  35  Am.  Rep.  69. 
CONN.  —  State  v.  Williamson,  42 
Conn.  261.  GA. — Cicero  v.  State, 
54  Ga.  156;  Lovett  v.  State,  60  Ga. 
257;  Holt  v.  State,  62  Ga.  614; 
Blackwell  v.  State,  67  Ga.  76,  44 
Am.  Rep.  717.  ILL.— Bill  v.  People, 
14  111.  432.  MO.— State  v.  Ross,  29 
Mo.  32.  NEB.— Brown  v.  State,  9 
Neb.  157,  2  N.  W.  378.  NEV  — 
State  v.  Rigg,  10  Nev.  284.  N.  Y  — 
Woodin  v.  People,  1  Park.  Cr.  Rep. 
164;  Watson  v.  People,  64  Barb. 
130.  OHIO  — Nolan  v.  State,  19 
Ohio  131.  R.  I. — State  v.  Lynott, 
5  R.  I.  295.  TEX— Skidmore  v. 
State,  43  Tex.  93;  Collins  v.  State, 
5  Tex.  App.  38;  Warren  v.  State, 
22  Tex.  App.  383,  3  S.  W.  240;  Bar- 
ron v.  State,  23  Tex.  App.  462, 
5  S.  W.  237. 

As  to  error  in  charging  presump- 
tions of  fact  as  presumptions  of 
law,  see,  fully,  supra,  §  1731;  2 
Whart.  Crim.  Ev.  (Hilton's  ed.), 
§§  707  et  seq.;  and  supra,  §  1645. 
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consideration  of  the  jury,4  or  a  detrimental  fact  is  as- 
sumed without  proof.5 

There  are  states,  however,  in  which  by  statute  the  court 
is  prohibited  from  expressing  an  opinion  as  to  whether 
the  facts  prove  a  particular  crime.6 

That  in  some  jurisdictions  there  may  be  an  absolute 
direction  to  acquit  or  convict  will  be  hereafter  seen.7 

Any  side  remark  by  the  judge  calculated  to  unjustly 
prejudice  the  defendant,  may  be  ground  for  new  trial,8 
but  ordinarily,  such  remarks  must  be  excepted  to  before 
the  jury  retire.9 

§  1737.  Preadjudication  by  judge  may  be  ground  for 
new  trial.  It  has  already  been  incidentally  observed  that 
preadjudication  by  a  judge  is  not  ground  for  challenge, 
the  only  remedies  being  motion  for  new  trial  or  impeach- 
ment.1 Should  the  judge  either  preadjudicate,  in  the  pres- 
ence of  the  jury,  the  case  in  advance  of  the  reception  of 
the  evidence,2  or  throw  out  during  the  trial  unjust  re- 
marks prejudicial  to  the  defendant,  a  new  trial  may  be 

4  State  v.  Williamson,  42  Conn,  facts;  and.  so  in  Texas. — Hill  v. 
401;    Roach   v.   State,   77   111.   25;       State,  11  Tex.  App.  379. 

Com.  v.  Davis,  77  Mass.  (11  Gray)  In    Texas,    error   of    this    class 

4;  State  v.  McKinsey,  80  N.  C.  458;  must  be  excepted  to  at  the  time. — 

Wilbanks  v.   State,'  10   Tex.  App.  White  v.  State,  19  Tex.  App.  343. 

642.  f  Infra,  §  1751. 

In    Pannell  v.  Com.,  86  Pa.   St.  8  People  v.  Hare,  57  Mich.   505, 

260,  a  sweeping  condemnation  of  24  N.  W.  843;  Cartwright  v.  State, 

expert  testimony  was  held  error.  80  Tenn.  (12  Lea)  620. 

5  Chambers  v.  People,  105  111.  s  State  v.  Wilkinson,  76  Me.  317. 
409 ;  State  v.  Rothschild,  68  Mo.  i  Supra,  §  1538.  See  Foreman  v. 
52;  State  v.  Ticket,  13  Nev.  502.  Hunter,  59  Iowa  550,  13  N.  W.  659. 

e  See  Edgar  v.  State,  43  Ala.  312;  2  See    United    States    v.    Fries; 

State  v.  Dick,  60  N.  C.   (2  Wins.)  Whart.  St.  Tr.  458,  606,  Fed.  Cas. 

45,    86    Am.    Dec.    439;     State    v.  No.  5126  (cited,  supra,  §1495,  and 

Dancy,  78  N.  C.  437.  infra,  §§  1784,  1787),  in  which  case 

In    Massachusetts,   see   Com.  v.  the    pre-announcement    by    Judge 

Foran,  110  Mass.  179.  Chase  of  his  views  as  to  the  law 

The    California    Constitution    of  of  the  case  was  one  of  the  grounds 

1879    precludes    all    opinions    on  of  impeachment. 
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granted.3  But  this  is  not  the  case  when  the  remarks 
complained  of  were  part  of  a  charge  to  the  grand  jury,  in 
the  presence  of  the  traverse  jury,  discussing  generally 
crimes  of  the  character  of  that  which  was  involved  in  the 
litigated  issue.4 

§  1738.  Judge  may  give  supplementary  chaege,  but 
not  in  absence  op  dependant.  Where  the  jury  returned 
into  court  without  having  agreed,  and  the  judge  instructed 
them  a  second  time  on  the  evidence  as  to  matters  about 
which  they  had  made  no  inquiries,  and  had  stated  no  diffi- 
culties or  doubts  as  to  the  law,  this  was  held  not  a  suffi- 
cient ground  for  a  new  trial,1  though  the  case  is  different 
when  the  judge  communicates  his  views  of  the  law  and 
facts  in  writing,  without  having  the  jury  brought  into 
open  court  for  the  purpose,  and  without  procuring  the 
attendance  of  the  parties.2 

§  1739.  Erroneous  instructions  on  one  count  vitiate 
when  there  is  a  general  verdict.  When  there  are  two 
good  counts  in  an  indictment,  and  the  court  gives  erro- 
neous instructions  to  the  jury  as  to  one  of  the  counts, 
and  there  is  a  general  verdict  against  the  defendants,  and 
judgment  thereon,  a  venire  de  novo  will  be  awarded.1 

3  As  following  great  latitude  in  the  defendant,  containing  severe 
this  respect,  see:  IND. — Albin  v.  reflections  on  him,  it  appearing 
State,  63  Ind.  599;  Scott  v.  State,  that  such -fact  was  not  known  in 
64  Ind.  400.  IOWA — State  v.  Reed,  sufficient  time  to  have  influenced 
49  Iowa  85.  MICH. — People  v.  Ar-  the  jury  in  their  deliberations. — 
nold,  40  Mich.  716.  TEX.— Phillips  Vance  v.  Com.,  4  Va.  (2  Va.  Cas.) 
v.  State,  6  Tex.  App.  44;  Hatch  v.  162. 

State,  8  Tex.  App.  416,  34  Am.  Rep.  i  Com.  v.  Snelling,  32  Mass.  (15 

751.    FED.  —  Reynolds    v.    United  Pick.)  321.    Infra,  §  1770. 

States,  98  V.  S.  145,  25  L.  Ed.  244.  2  Infra,  §  1770;  supra,  §  1843. 

4  Johnson  v.  State,  59  Ga.  189.  l  State  v.   McCanless,   31  N.   C. 
See  comments  in  Tweed's  case,  (9  Ired.  L.)  375. 

supra,  §  1538.  Material  error  in  a  charge  viti- 

A  new  trial  will  not  be  granted  ates    even    where    not   proved    to 

because  the  judge  was  the  author  have    produced    erroneous    result. 

of  an  account  of  a  former  trial  of  See  Mitchell  v.  State,  60  Ala.  26. 
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2.  Mistake  in  the  Admission  or  Rejection  of  Evidence. 

%  1740.  Such  error  ground  for  new  trial.  In  any  case 
where  illegal  testimony  has  been  admitted,  or  legal  testi- 
mony rejected,  a  new  trial  may  be  had,1  if  objection  was 
duly  taken  at  the  trial.2  In  civil  cases  the  practice  is, 
that  though  there  be  exceptionable  testimony,  yet  if  there 
be  sufficient  legal  evidence  to  support  the  verdict,  and  jus- 
tice appears  to  have  been  done,  the  verdict  will  not  be  set 
aside,3  and  the  same  rule  applies  where  legal  evidence 
has  been  excluded,  but  where,  had  it  been  admitted,  it 
would  have  produced  no  variation  in  the  result.4  In  the 
former  case,  however,  the  court  must  see  that  the  evi- 
dence did  not  weigh  with  the  jury  in  forming  their  opin- 
ion, or  that  an  opposite  verdict,  given  upon  the  remainder 
of  the  evidence,  would  have  been  set  aside  as  against 
evidence.5  And  Denman,  C.  J.,  once  observed  to  the  coun- 


1  CAL. — People  v.  Dayley,  59  Cal. 
600;  People  v.  McNutt,  64  Cal.  116, 
28  Pac.  64.  MASS.— Com.  v.  Green, 
17  Mass.  515;  Com.  v.  Bdgerly,  92 
Mass.  (10  Allen)  184.  N.  Y.— Peo- 
ple v.  White,  14  Wend.  Ill;  Carter 
v.  People,  2  Hill  317;  People  v. 
Restell,  3  Hill  289;  People  v.  Mo- 
Gee,  1  Den.  21;  People  v.  Spooner, 
1  Den.  343,  43  Am.  Dec.  672;  Stokes 
v.  People,  53  N.  Y.  164,  13  Am. 
Rep.  492.  PA.  —  Com.  v.  Parr,  5 
Watts  &  S.  345.  TENN  —  Luttrell 
v.  State,  85  Tenn.  232,  4  Am.  St. 
Rep.  760,  1  S.  W.  886.  TEX  — 
Maines  v.  State,  23  Tex.  App.  468, 
5  S.  W.  123;  Montgomery  v.  State, 
23  Tex.  App.  650,  5  S.  W.  165. 

2  Ibid.  CAL.— People  v.  Ah  Who, 
49  Cal.  32.  FLA. — Gallaher  v.  State, 
17  Fla.  370.  GA.— Evans  v.  State, 
33  Ga.  4;  Haiman  v.  State,  39  Ga. 
708.  ILL.— Adams  v.  People,  109 
m.  444,  50  Am.  Rep.  617.  MO.— 
State  v.  Blare,  69  Mo.  317. 
TENN.  —  State    v.    Williams,    50 


Tenn.  (3  Heisk.)  76.  TEX.— Will- 
iams v.  State,  4  Tex.  App.  265. 

See,  also,  infra,  §§  1743,  1818. 

Material  illegal  evidence  ad- 
mitted, this  can  only  be  cured  by 
the  judge  distinctly  withdrawing 
the  matter  from  the  jury. — Marx  v. 
People,  63  Barb.  (N.  Y.)  618.  Infra, 
§  1742. 

3  Prince  v.  Shepherd,  26  Mass.  (9 
Pick.)  176;  Stiles  v.  Tilford,  10 
Wend.  (N.  Y.)  338;  Doe  v.  Tyler, 
6  Bing.  561,  19  Eng.  C.  L.  255; 
Horford  v.  Wilson,  1  Taunt.  12. 

4  Fitch  v.  Chapman,  10  Conn.  8 ; 
Edwards  v.  Evans,  3  East  451. 

5  Rutzen  v.  Farr,  5  Nev.  &  M. 
617. 

Same  principle:  State  v.  Struble, 
71  lima.  11,  32  N.  W.  1;  State  v. 
McCahill,  72  Iowa  111,  30  N.  W. 
553,  33  N.  W.  599;  People  v.  Green- 
wall,  108  N.  Y.  296,  2  Am.  St.  Rep. 
415,  15  N.  E.  404;  Somerville  v. 
State,  6  Tex.  App.  433. 
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sel  who  had  put  in  such  inadmissible  evidence :  "It  is  not 
enough  for  you  to  say  that  the  reception  of  this  evidence 
could  have  made  no  difference;  you  should  have  taken 
care  not  to  put  in  bad  evidence.  The  alleged  unimpor- 
tance of  a  piece  of  evidence  improperly  rejected  or  ad- 
mitted is  no  ground  for  refusing  to  send  a  case  down  for 
a  new  trial. ' ' 6 

§  1741.  Usually  court  will  not  presume  that  illegal 
evidence  had  no  effect.  In  criminal  cases,  however, 
courts  will  rarely  presume  that  the  particular  evidence 
which  was  wrongfully  admitted  could,  if  material,  have 
had  no  influence  on  the  deliberations  of  the  jury.1  Where, 
however,  the  exceptant  does  not  make  it  appear  that  he 
was,  or  might  have  been,  prejudiced  by  the  admission  of 
the  evidence  excepted  to,  a  new  trial  will  not  usually  be 
granted.2 


e  Rutzen  v.  Fair,  5  Nev.  &  M. 
617,  at  p.  618. 

1  In  England,  however,  by  tie 
present  practice,  if  there  is  any 
illegal  evidence  admitted,  the  con- 
viction is  bad,  notwithstanding 
there  was  enough  legal  evidence 
admitted  to  sustain  the  conviction. 
— R.  v.  Gibson,  18  Ad.  &  B.  N.  S. 
(18  Q.  B.)  542,  by  all  the  judges, 
in  which  it  was  said  by  Sutton,  J., 
that  the  last  paragraph  in  the  re- 
port in  R.  v.  Ball,  R.  &  R.  132,  was 
introduced  by  the  reporter  without 
authority.  The  illegal  evidence  in 
this  case  was  not  at  the  time  of 
its  admission  objected  to  by  de- 
fendant's counsel. 

2  DAK. — Territory  v.  Gay,  2  Dak. 
125,  2  N.  W.  477.  GA— Bird  v. 
State,  14  Ga.  43;  Mathis  v.  State, 
33  Ga.  24.  ILL. — Clark  v.  People, 
31  111.  479.  IND.— Powers  v.  State, 
87  Ind.  144.  KAN.— Wise  v.  State, 
2  Kan.  419,  85  Am.  Dec.  595;  State 
v.  Watson,  30  Kan.  281, 1  Pac.  770. 


MASS.  —  Com.  v.  Bosworth,  39 
Mass.  (22  Pick.)  397;  Com.  v.  Sum- 
ner, 124  Mass.  321.  MINN.— State 
v.  Spaulding,  34  Minn.  361,  25 
N.  W.  793.  MISS— Lynes  v.  State, 
36  Miss.  617;  Evans  v.  State,  44 
Miss.  762;  Ganard  v.  State,  50 
Miss.  147.  MO. — People  v.  Owens, 
79  Mo.  619.  N.  J.— Hunter  v.  State, 
40  N.  J.  L.  (11  Vr.)  495.  N.  Y.— 
Stephens  v.  People,  19  N.  Y.  549; 
People  v.  Gonzales,  35  N.  Y.  49; 
Stephens  v.  People,  4  Park.  Cr. 
Rep.  396.  OHIO — Tarbox  v.  State, 
38  Ohio  St.  581.  ORB. — Jackson  v. 
Sharff,  1  Ore.  246.  PA.— Com.  v. 
Eberle,  3  Serg.  &  R.  14;  Com.  v. 
Gallagher,  4  Pa.  Law  Jour.  516, 
2  Clark  297.  TEX. — Boon  v.  State, 
42  Tex.  237;  Evans  v.  State,  13 
Tex.  App.  225.  W.  VA.— State  v. 
Yates,  21  W.  Va.  761;  State  v.  Kin- 
ney, 26  W.  Va.  141.  FED.— United 
States  v.  Jones,  32  Fed.  569. 
ENG.— R.  v.  Teal,  11  East  307,  10 
Rev.  Rep.  516. 
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§  1742.  When  erroneous  ruling  is  rescinded,  no 
ground  for  new  trial.  The  illegal  reception  of  evidence 
is  no  ground  for  revision  when  the  evidence  was  subse- 
quently ruled  out,  and  the  jury  directed  to  disregard  it.1 
So  the  converse  is  true,  that  a  new  trial  will  not  be  granted 
on  account  of  the  exclusion  of  particular  evidence,  when 
the  objection  to  such  evidence  is  withdrawn  after  its 
exclusion,  and  the  defendant  has  had  an  opportunity  to 
offer  it.2 

§  1743.  Objection,  to  avail,  must  have  been  made  at 
time.  Except  under  extraordinary  circumstances  of  sur- 
prise,1 a  verdict  will  not  be  set  aside  because  improper 


Compare:  Com.  v.  McGowan,  2 
Pars.  (Pa.)  347,  where  it  is  said 
that  after  a  court  has  rejected 
competent  and  material  testimony 
offered  by  a  defendant  charged 
with  an  infamous  crime,  the  court 
will  not  refuse  relief  on  the  as- 
sumption that  the  rejected  evi- 
dence would  not  have  availed  the 
accused,  if  it  had  been  received. 
Per  King,  P.  J. 

To  the  same  effect  may  be  cited 
DePhue  v.  State,  44  Ala.  32;  Peck 
v.  State,  21  Tenn.  (2  Humph.)  78; 
Stokes  v.  State,  63  Tenn.  (4  Baxt.) 
47;  State  v.  Turner,  65  Tenn.  (6 
Baxt.)  201;  State  v.  Meader,  54 
Vt.  126,  and  United  States  v. 
DeQuilfeldt,  11  Boston  Rep.  455,  2 
Cr.  Law  Mag.  211,  214,  where  this 
is  said  to  be  the  rule  in  Tennessee. 

Compare:  Links  v.  State,  81 
Tenn.  (13  Lea)  70. 

Intoxication  of  witness,  called 
for  the  defense,  at  the  time  so  as 
to  be  incapable  of  comprehending 
the  obligation  of  an  oath,  and  the 
court  refused  to  permit  him  to  tes- 
tify, but  told  the  prisoner  that  he 
might  recall  him  afterwards,  but 
he  was  not  so  recalled,  it  was  held 


that  this  was  not  ground  in  law  for 
granting  a  new  trial,  the  granting 
or  refusing  a  new  trial  in  such 
case  being  in  the  discretion  of  the 
judge.  —  State  v.  Underwood,  28 
N.  C.  (6  Ired.  L.)  96.  Supra,  §  1502. 

See  State  v.  Meader,  54  Vt.  126, 
651,  where  it  was  held  that  it  must 
appear  in  such  cases  that  no  injury 
was  wrought  to  the  defendant. 

A  new  trial  was  granted  where 
proof  of  the  violent  temper  of  the 
prisoner,  who  was  charged  with 
homicide,  was  introduced  by  the 
government,  where  it  had  not  been 
put  in  issue  by  him.  —  State  v. 
Merrill,  13  N.  C.  (2  Dev.  L.)  269. 

1  State  v.  Lawrence,  57  Me.  574 
Com.  v.  Johnson,  137  Mass.  562 
Mimms  v.  State,  16  Ohio  St.  221 
Marx  v.  People,  63  Barb.   (N.  Y.) 
618. 

Duty  of  the  court  so  to  direct: 
See  State  v.  Brantley,  84  N.  C.  766, 
and  supra,  §  1499. 

2  People  v.  Henderson,  28  Cal. 
468;  Stephens  v.  People,  19  N.  Y. 
549;  State  v.  McCurry,  63  N.  C.  33; 
Hilliard  on  New  Trials  (1873)  48. 

lSee,     supra,     §1733;     infra, 
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evidence  was  admitted,  if  no  objection  to  its  admission 
was  made  on  trial.2  And  where  a  party  neglects,  at  the 
proper  time,  to  state  for  what  purpose  particular  evidence 
is  offered,  and  it  is  rejected  for  irrelevancy,  he  can  not 
afterwards  obtain  a  new  trial  by  showing  that  it  might 
have  been  applied  to  a  point  material  to  the  issue.3  So 
when  there  is  a  special  objection  to  the  admission  of 
testimony,  which  objection  could  be  obviated  if  mentioned 
at  the  trial,  a  party  can  not  keep  such  objection  back  at 
the  trial,  and  then,  when  the  mistake  becomes  one  which 
it  will  be  too  late  to  remedy,  use  it  in  error  under  a  gen- 
eral exception  to  the  admissibility  of  such  evidence.4  Nor 
can  a  party  who  waives  objection  to  a  deposition  be  ad- 
mitted to  subsequently  object  to  its  reception.5 

A  court,  on  its  own  motion,  may  refuse  to  admit  evi- 
dence plainly  irrelevant,  though  agreed  to  on  both  sides.6 

3.  Verdict  Against  Law. 

§  1744.  Jury  bound  to  receive  law  from  court.  Wher- 
ever and  as  often  as  the  finding  of  a  jury  is  in  point 
of  law  against  the  charge  of  the  court,  a  due  regard  to 
public  justice  requires  that  the  verdict  should  be  set 
aside.  On  this  principle,  it  is  true,  the  doctrine  of  autre- 
fois acquit  grafts  an  important  exception,  but  this  excep- 

§§1749,    1822;    Walker    v.    State,  prosecution   may   be   read   in  his 

39    Ark.    221.  absence.     See  State  v.  Fooks,  65 

2  ARK.— Robinson   v.    State,    33  Iowa  196,  452,  21  N.  W.  361,  773. 

Ark.  180.   CAL  —  People  v.  Collins,  See,  also,  supra,  §§  111,  1278,  1692. 

48  Cal.  277;  People  v.  Ah  Ton,  53  3  State  v.  Wadsworth,  30  Conn. 

Cal.  741.    GA.— Evans  v.  State,  33  56;    State  v.  Neville,  51  N.  C.   (6 

Ga.   4;    Haiman  v.  Moses,  39   Ga.  Jones  L.)   423;   Barksdale  v.  Too- 

708.     PA.  —  Com.   v.    Sullivan,    13  mer,  2  Bail.  L.  (S.  C.)  180. 

Phila.  410.    TENN  —  State  v.  Will-  See,  also,  supra,  §§  1499  et  seq. 

iams,    50    Tenn.    (3    Heisk.)    376.  4  Bishop    v.    State,    9    Ga.    121; 

TEX.  —  Damn    v.    State,    11    Tex.  Height  v.   People,   50   N.   Y.  392; 

App.    46.  supra,  §§  1499  et  seq. 

See,  also,  infra,  §  1819.  5  People  v.  Murray,  52  Mich.  288, 

As  to  surprises,  see,  infra,  §  1825.  17  N.  W.  843;   Hancock  v.  State, 

Defendant   may   agree   that  the  14  Tex.  App.  392. 

testimony   of   a   witness   for   the  6  Durrett  v.  State,  62  Ala.  434. 
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tion  arises,  not  from  the  doctrine  sometimes  broached  that 
the  jury  are  the  judges  of  law  in  criminal  cases,  but  from 
the  fundamental  policy  of  the  common  law,  which  forbids 
a  man  when  once  acquitted  to  be  put  on  a  second  trial  for 
the  same  offense.  When  a  case  is  on  trial,  the  great 
weight  of  authority  now  is  that  the  jury  are  to  receive  as 
binding  the  law  laid  down  by  the  court;  and  after  a  con- 
viction it  is  hardly  doubted  in  any  quarter  that  if  the 
verdict  be  against  instruction  it  will  be  set  aside,1  unless 
it  should  appear  that  the  instruction  in  question  was 
erroneous  in  law.2 

—  Earlier  doctrine  in  this  respect  to  the 


§1745.   - 

contrary.  For  some  time  after  the  adoption  of  the  fed- 
eral Constitution,  a  contrary  doctrine,  it  is  true,  was  gen- 
erally received.  In  many  of  the  states,  the  arbitrary  tem- 
per of  the  colonial  judges,  holding  office  directly  from  the 
crown,  had  made  the  independence  of  the  jury  in  law  as 
well  as  in  fact  of  much  political  importance.    Thus,  John 


l  ARK.  —  Robinson  v.  State,  33 
Ark.  180.  GA  —  Carter  v.  State,  48 
Ga.  43.  KY  —  Montee  v.  Com.,  26 
Ky.  (3  J.  J.  Marsh.)  150.  MASS.— 
Com.  v.  Knapp,  27  Mass.  (10  Pick.) 
477,  20  Am.  Dec.  534;  Com.  v.  Por- 
ter, 51  Mass.  (10  Mete.)  286;  Com. 
v.  Anthes,  71  Mass.  (5  Gray)  185. 
MO.— Hardy  v.  State,  7  Mo.  607. 
N.  H.— Pierce  v.  State,  13  N.  H. 
356.  N.  Y—  Duffy  t.  People,  26 
N.  Y.  589;  People  v.  Sherlock,  166 
N.  Y.  180,  15  N.  Y.  Cr.  Rep.  412, 
59  N.  B.  830,  affirming  56  App.  Div. 
422,  15  N.  Y.  Cr.  Rep.  297,  68  N.  Y. 
Supp.  74;  People  v.  Pine,  2  Barb. 
571;  Carpenter  v.  People,  8  Barb. 
610.  '  PA.— Guffy  v.  Com.,  2  Grant 
66.  VA. — Davenport  v.  Com.,  28 
Va.  (1  Leigh)  588.  FED.— Sparf  v. 
United  States,  156  U.  S.  51,  39 
L.  Ed.  343,  15  Sup.  Ct.  Rep.  273; 


United  States  v.  Shive,  1  Bald.  570, 
Fed.  Cas.  No.  16278;  United  States 
v.  Battiste,  2  Sumn.  240,  Fed.  Cas. 
No.  14545. 

In  Tennessee  it  has  been  held 
that  the  jury  in  criminal  causes 
are  judges  of  the  law  as  well  as 
the  facts,  but  it  is  the  duty  of  the 
trial  judge  to  explain  the  law  to 
them.  —  McGowan  v.  State,  17 
Tenn.  (9  Yerg.)  184. 

As  to  right  of  counsel  to  argue 
law  to  jury,  see,  supra,  §  1514. 

Momentary  absence  of  the  judge 
in  an  ante-room  is  not  ground  for 
new  trial.  —  State  v.  Smith,  49 
Conn.  376. 

As  to  English  practice,  see  R.  y. 
Goas,  London  Law  Times,  Feb.  18, 
1882. 

2  Loew  v.  State,  60  Wis.  559,  19 
N.  W.  437. 
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Adams,  in  his  Diary  for  February  12, 1771,1  in  a  passage 
which  is  probably  either  an  extract  from  or  memorandum 
of  a  speech  before  the  colonial  legislature,  urges  that  in 
the  then  state  of  things  public  policy  demanded  that  not 
only  in  criminal  but  in  civil  cases  juries  should  be  at 
liberty  to  take  the  law  in  their  own  hands.  It  was  natural, 
therefore,  that  the  early  judges,  both  of  the  federal  and 
state  courts,  should  have  continued  for  some  time  to 
assert  a  doctrine  which,  before  the  Bevolution,  they  had 
found  so  necessary  for  protection  against  oppression  and 
persecution.  To  this  may  be  added  that  the  federal  Su- 
preme Court  in  particular,  for  reasons  elsewhere  more 
fully  given,  was  unwilling  to  assert  any  prerogative  which 
might  draw  odium  on  itself,  or  expose  the  new  Constitu- 
tion to  any  additional  shock.2  Hence  it  was  that  Judge 
Chase  not  only  broadly  denied  that  the  courts  had  any 
power  to  pronounce  on  the  unconstitutionality  of  statutes, 
but  over  and  over  again  declared  that  the  Supreme  Court 
was  to  be  treated  as  possessed  only  of  such  powers  as 
the  legislature  might  from  time  to  time  impart  to  it.  At 
the  very  time  that  this  eminent  but  arbitrary  judge  was 
keeping  the  bar  in  an  uproar  by  his  assaults  on  counsel 
and  witnesses,  he  was  prompt  in  conceding  to  the  jury 
as  good  a  right  to  judge  of  the  law  as  he  had  himself. 
Thus  in  Fries'  Case  he  said,  "The  jury  are  to  decide  on 
the  present  and  in  all  criminal  cases  both  the  law  and  the 
facts,  on  their  consideration  of  the  whole  case."  "If, 
on  consideration  of  the  whole  matter,  law  as  well  as  fact, 
you  are  convinced  that  the  prisoner  is  guilty,  etc.,  you  will 
find  him  guilty. ' '  No  better  illustration  of  Judge  Chase 's 
character  can  be  found  than  in  the  fact  that,  in  the  very 
case  where  he  thus  recognized  the  power  of  the  jury  over 
the  law,  he  succeeded,  by  stopping  counsel  when  they 

i  John  Adams'  Life  and  Works,      judges  to  mix  in  politics,  and  its 
252.  bad  effects,  see  Wharton's   State 

2  As  to  the  tendency  of  the  older      Trials,  preliminary  notes,  46-48. 
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undertook  to  dispute  the  law  he  laid  down,  in  raising  a 
turmoil  which  ended  in  his  own  impeachment.3 

§  1746.   Early   cases   no   longer  authoritative. 

But  it  was  not  long  before  it  was  found  necessary,  if  not 
entirely  to  abandon  the  rule,  at  least  practically  to  ignore 
it.  If  juries  have  any  moral  right  to  construe  the  law,  it 
becomes  essential  to  know  what  is  the  construction  they 
adopt;  and  the  most  strenuous  advocates  for  the  abstract 
doctrine  soon  confessed  that  the  notions  of  juries,  even 
on  fundamental  questions,  vary  so  much  that  it  was  diffi- 
cult to  report,  much  more  to  systematize  them.  And  yet, 
if  it  be  settled  that  a  jury's  view  of  the  law  of  a  case  is 
conclusive,  it  is  vital  to  the  community  to  know  what  that 
view  is.  Take,  for  instance,  the  statutory  cheats  growing 
out  of  the  laws  abolishing  imprisonment  for  debt.  The 
tendency  of  legislation  in  late  years  has  been  to  relieve 
a  debtor  from  imprisonment,  except  in  cases  where  a  wil- 
ful false  pretense  is  the  consideration  for  the  debt,  or 
where  there  has  been  a  subsequent  fraudulent  disposal 
of  the  acquired  property.  The  tendency  of  judicial  deci- 
sion is  to  construe  these  exceptions  strictly,  and  to  hold 
that,  to  entitle  a  creditor  to  avail  himself  of  them,  he  must 
show  that  he  had  not  the  opportunity  of  detecting  the 
false  pretense  at  the  time,  that  it  related  to  an  alleged 
existing  fact,  or  that  the  property  secreted  was  actually 
and  fraudulently  detached  from  an  honest  and  vigilant 

3  Judge  Chase  was  not  peculiar  dress  the  jury  on  the  law  and  on 
in  his  views,  appears  from  the  tes-  the  fact,  after  which  the  counsel 
tlmony  taken  during  his  impeach!      for  tne  state  concludes;  the  court 

then   states  the   evidence   to   the 


ment.  Thus,  Mr.  Edward  Tilghman 
a  lawyer  not  only  of  great  emi 


jury,  and  their  opinion  of  the  law, 

but   leaves    the   decision    of   both 
nence,  but  of  political  sympathies      ]aw  an(J  fact  tQ  ^  jury  ,_Cnase.s 

which  would  have  kept  him  from  Trial  143    See>  gupra;  g  ^u 

any   ultra  democratic   tendencies,  To  the  same  effect>  algo>  is  Mr 

testified:     "The    court    generally  Hay's  evidence  as  to  the  state  of 

hear  the  counsel  at  large  on  the  practice  at  the  time  in  Virginia. — 

law,  and  they  are  permitted  to  ad-  Chase's  Trial  175. 
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execution.  These  views  are  well  known  to  the  commu- 
nity ;  they  enter  into  every  contract,  and  are  binding  upon 
the  courts.  But  what  would  a  jury  say?  At  one  time  a 
broken  promise  would  be  held  indictable,  and  thus  the  old 
days  of  imprisonment  for  debt  would  be  recalled.  At 
another  time  not  even  frauds  clearly  within  the  statute 
would  be  held  indictable,  and  hence  imprisonment  for 
fraud  would  cease  in  toto.  Or  take,  as  another  illustra- 
tion, malicious  mischief  at  common  law,  about  which  even 
among  the  courts  there  is  already  sufficient  diversity  of 
opinion.  Certainly  from  juries,  no  settled  rule  could  be 
had  as  to  what  the  offense  is,  and  if  there  could  be,  no  one 
could  undertake  to  classify  their  decisions.  Or  again, 
when  the  question  arises  whether  the  uncorroborated 
evidence  of  an  accomplice  is  enough  to  convict  in  a  par- 
ticular case,  a  question  in  which  the  judiciary  of  almost 
each  state  holds  a  distinct  shade  of  opinion,  where  would 
be  the  chances  of  uniformity  of  adjudication,  if  juries, 
acting  on  the  particular  circumstances  at  hand,  are  to  be 
the  arbiters  ? 

§  1747.   Practical  illustration  of  doctrine.  But 

a  practical  illustration  of  such  point  is  found  in  a  case 
to  which  may  be  attributed  the  change  of  sentiment  on 
this  question  of  the  late  Mr.  Justice  Baldwin,  a  judge 
who,  it  is  well  known,  was  not  disposed  on  light  grounds 
to  surrender  any  long-cherished  opinions.  On  several 
occasions,  in  his  early  judicial  history,  he  was  unequivocal 
in  his  commitment  of  the  whole  law  to  the  jury ;  and  in 
one  instance,  after  counsel  had  directly  appealed  from 
the  court  to  the  jury  on  a  legal  point,  he  went  so  far  as 
to  say  that,  in  so  doing,  they  had  but  "acted  in  the  strict 
line  of  their  duty."1  But  when,  some  time  afterwards, 
counsel,  profiting  by  this  encouragement,  undertook  to 
open  to  the  jury,  on  an  indictment  for  counterfeiting 
United  States  bank  notes,  the  unconstitutionality  of  the 

l  United  States  v.  Wilson,  1  Bald.  78,  Fed.  Cas.  No.  16730. 
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bank's  charter,  this  learned  judge  paused.  He  felt  that 
however  legitimate  a  result  of  his  own  reasoning  this 
course  was,  if  permitted,  it  would  defeat  all  prosecutions 
for  the  particular  offense  on  trial.  "Should  you  assume 
and  exercise  this  power,"  he  said,  in  language  which  ap- 
plies with  equal  force  to  all  questions  of  law  whatever, 
"your  opinion  does  not  become  a  supreme  law,  no  one  is 
bound  by  it,  other  juries  will  decide  for  themselves,  and 
you  could  not  expect  that  courts  would  look  to  your  ver- 
dict for  the  construction  of  the  Constitution,  as  to  the  acts 
of  the  legislative  or  judicial  departments  of  the  govern- 
ment ;  nor  that  you  have  the  power  of  declaring  what  the 
law  is,  what  acts  are  criminal,  what  are  innocent,  as  a 
rule  of  action  for  your  fellow-citizens  or  for  the  court. 
If  one  jury  exercises  this  power,  we  are  without  a  con- 
stitution or  laws.  One  jury  has  the  same  power  as  an- 
other ;  you  can  not  bind  those  who  may  take  your  places ; 
what  you  declare  constitutional  today,  another  jury  may 
declare  unconstitutional  tomorrow.  We  shall  cease  to 
have  a  government  of  law,  when  what  is  the  law  depends 
on  the  arbitrary  and  fluctuating  opinions  of  judges  and 
jurors,  instead  of  the  standard  of  the  Constitution,  ex- 
pounded by  the  tribunal  to  which  has  been  referred  all 
cases  arising  under  the  Constitution,  laws,  and  treaties 
of  the  United  States."2 

§  1748.   Practice   repudiated.     But   in   practice, 

however  speciously  the  doctrine  may  be  asserted,  it  is, 
except  so  far  as  it  may  sometimes  lead  a  jury  to  acquit 

2  Supra,  §  1509;  United  States  v.  The  question  In  the  text  I  have 

Shive,  1  Bald.  510,  Fed.  Cas.  No.  examined  in  greater  detail  in  an 

16278.  article  in  the  Southern  Law  Re- 

To   same    effect   may  be  cited  view  for  August-September,  1879, 

United  States  v.  Riley,  5  Blatch.  reprinted  in  1  Crim.  Law  Mag.  51 

204,  Fed.  Cas.  No.  16164;   United  et  seq.. 

States  v.  Greathouse,  4  Sawy.  457,  An  essay,  on  the  same  topic,  by 

Fed.  Cas.  No.  15254.  Chief  Justice  Wade,  of  Montana, 

Compare:    2    Curtis'    Life    and  will  be  found  in  3  Crim.  Law  Mag. 

Works  176.  484. 


§  1749  JURY  AS  JUDGES  OF  LAW.  2189 

in  a  case  where  the  facts  demand  a  conviction,  practically 
repudiated,  and  since  its  only  operation  now  is  mis- 
chievous, it  is  time  it  should  be  rejected  in  theory  as  well 
as  reality.  For,  independently  of  the  reasons  already 
mentioned,  an  attempt  to  carry  it  out  in  practice  would 
involve  a  trial  in  endless  absurdity.  Thus,  for  instance, 
what  questions  of  law  are  of  more  vital  interest  to  a 
prisoner  on  trial  than  those  of  the  admissibility  of  dying 
declarations,  or  of  confessions?  If  the  jury  are  to  judge 
of  the  law,  what  grosser  invasions  of  their  rights,  and 
those  of  the  prisoner  could  be,  than  to  take  from  the  jury 
the  decision  of  questions  thus  distinctly  within  their 
province,  and  which,  so  far  from  being  collateral  to,  as 
has  been  urged,  are  in  most  instances  direct  to,  the  matter 
of  guilt?  And  yet  there  is  no  judge  sitting  with  a  jury  on 
the  trial  of  a  criminal  case,  who  does  not  take  to  himself 
alone  the  hearing  of  the  preliminary  evidence  as  to 
whether  the  declarations  were  uttered  under  a  conscious- 
ness of  approaching  dissolution,  or  whether  the  confes- 
sion was  extorted  by  duress  or  solicitation.  The  line  of 
authority  here  and  in  England  is  unbroken,  that  in  such 
and  in  kindred  cases  the  court  alone  is  to  determine.1  But 
if  such  be  the  law,  as  a  matter  of  principle  the  jury  have 
no  more  moral  right  to  convict  or  acquit  a  man  against 
the  charge  of  the  court  that  such  evidence  was  to  be 
stricken  out,  if  improvidently  let  in,  than  they  would  to 
convict  or  acquit  him  on  the  evidence  if  actually  excluded. 
And  this  view  is  strengthened  by  the  fact,  that  in  England 
and  this  country  the  statutory  or  constitutional  provisions 
giving  juries  the  power  of  determining  as  to  whether  a 
written  document  is  unlawful  or  not  go  no  further  than 
the  particular  instance  of  indictment  for  libel. 

§  1749.  Jttey  abb,  at  common  law,  not  judges  op  law. 
The  conclusion  we  must  therefore  accept  is  that  the  jury 
are  no  more  the  judges  of  law  in  criminal  than  in  civil 

l  See  Whart.  Crim.  Ev.  (Hilton's  ed.),  §§  297,  523  et  sea. 
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cases,  with  the  qualification  that,  owing  to  the  peculiar 
doctrine  of  autrefois  acquit,  a  criminal  acquittal  can  not 
be  overhauled  by  the  court.1  In  the  federal  courts  such 
is  now  the  established  rule.2 


1  As  to  law  of  autrefois  acquit, 
see,  supra,  §§  1364  et  seq. 

2  United  States  v.  Riley,  5 
Rlatchf.  204,  Fed.  Cas.  No.  16164; 
United  States  v.  Fenwick,  4  Cr. 
675,  Fed.  Cas.  No.  15086;  Stettinius 
v.  United  States,  5  Cr.  573,  Fed. 
Cas.  No.  13387;  United  States  v. 
Morris,  1  Curt.  23,  Fed.  Cas.  No. 
15815;  United  States  v.  Battiste, 
2  Sumn.  240,  Fed.  Cas.  No.  14545; 
United  States  v.  Greathouse,  4 
Sawy.  457,  2  Abb.  U.  S.  364,  Fed. 
Cas.  No.  15254;  United  States  v. 
Keller,  19  Fed.  633. 

See,  to  the  same  effect,  2  Curtis' 
Life  and  Works  176. 

To  the  same  effect  is  the  reply 
of  the  late  Judge  Thompson,  while 
presiding  in  the  United  States  Cir- 
cuit Court,  in  the  city  of  New 
York,  on  the  trial  of  a  criminal 
case,  when  requested  by  one  of  the 
counsel  to  charge  the  jury  that 
they  were  judges  both  of  the  law 
and  the  fact.  His  answer  was: 
"I  sha'n't;  they  ain't." 

Equally  emphatic  was  the  direc- 
tion of  Mr.  Justice  Hunt,  on  the 
trial  of  Miss  Anthony,  in  1873. — 
United  States  v.  Anthony,  11 
Blatchf.  200,  Fed.  Cas.  No.  14459. 
See,  infra,  §  1751. 

On  this  principle  can  be  sus- 
tained the  action  of  Judge  Curtis, 
and  that  of  Judge  Grier  and  Judge 
Kane,  in  Philadelphia,  in  prose- 
cutions where  they  held  that  it 
was  a  good  cause  of  challenge  that 
a  juryman  differed  from  the  court 
in  his  view  of  the  constitutionality 
of  the  statute  on  which  the  prose- 


cution rested.  Certainly,  if  the 
jury  were  the  judges  of  the  law, 
this  would  have  been  as  arbitrary 
an  act  as  was  that  of  James  II, 
who  polled  the  Court  of  King's 
Bench  as  to  the  dispensing  power, 
and  dismissed  the  judges  who  re- 
fused beforehand  to  pledge  them- 
selves to  hold  the  prerogative  con- 
stitutional. On  the  assumption  that 
the  jury  are  judges  of  the  law  as 
well  as  the  court,  there  is  no  more 
reason,  a  priori,  that  the  court 
should  set  aside  a  juror,  than  that 
the  jury  should  set  aside  the  judge. 
See,  supra,  §  1602. 

"It  is  the  duty  of  the  oourt," 
said  Chief  Justice  Shaw,  of  Massa- 
chusetts, in  1845,  "to  instruct  the 
jury  on  all  questions  of  law  which 
appear  to  arise  in  the  cause,  and 
also  upon  all  questions  pertinent 
to  the  issue,  upon  which  either 
party  may  request  the  direction 
of  the  court  upon  matters  of  law. 
And  it  is  the  duty  of  the  jury  to 
receive  the  law  from  the  court, 
and  to  conform  their  judgment  and 
decision  to  such  instructions  as 
far  as  they  understand  them,  in 
applying  the  law  to  the  facts  to 
be  found  by  them;  and  it  is  not 
within  the  legitimate  province  of 
the  jury  to  revise,  reconsider,  or 
decide,  contrary  to  such  opinion 
or  direction  of  the  court  in  matter 
of  law.  To  this  duty  jurors  are 
bound  by  a  strong  social  and  moral 
obligation,  enforced  by  the  sanc- 
tion of  an  oath,  io  the  same  extent, 
and  in  the  same  manner,  as  they 
are  conscientiously  bound   to  de- 
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Independently  of  the  federal  courts,  which  have  been 


cide  on  all  questions  of  fact  ac- 
cording to  the  evidence."  See  Com. 
v.  Anthes,  71  Mass.  (5  Gray)  185. 

It  seems,  however,  that  the 
same  court  will  not  prevent  coun- 
sel addressing  the  jury  on  the  law. 
— Com.  v.  Porter,  51  Mass.  (10 
Mete.)  286;  see  Com.  v.  White,  51 
Mass.   (10  Mete.)   14. 

In  Massachusetts  the  following 
statute  was  subsequently  passed: 
"In  all  trials  for  criminal  offenses, 
it  shall  toe  the  duty  of  the  jury 
to  try,  according  to  established 
forms  and  principles  of  law,  all 
causes  which  shall  be  committed 
to  them,  and  after  having  received 
the  instructions  of  the  court,  to 
decide  at  their  discretion,  by  a 
general  verdict,  both  the  fact  and 
the  law  involved  in  the  issue,  or 
to  find  a  special  verdict  at  their 
election;  but  it  shall  be  the  duty 
of  the  court  to  superintend  the 
course  of  the  trials,  to  decide  upon 
the  admission  and  rejection  of  evi- 
dence, and  upon  all  questions  of 
law  raised  during  the  trials,  and 
upon  all  collateral  and  incidental 
proceedings,  and  also  to  charge 
the  jury,  and  to  allow  bills  of  ex- 
ception; and  the  court  may  grant 
a  new  trial  in  cases  of  conviction." 
■ — Supplement  to  Rev.  Stat.  J.855, 
ch.  153;  Com.  v.  Anthes,  71  Mass. 
(5  Gray)  185,  Dewey  and  Thomas, 
JJ.,  dissenting.  See  Com.  v.  Rock, 
76  Mass.  (10  Gray)  4. 

Under  this  act  it  was  held  that 
the  jury  have  no  rightful  power  to 
determine  questions  of  law  in- 
volved in  the  issue  against  the  in- 
structions of  the  court. 

It  was  also  held  that  the  legisla- 
ture can  not,  consistently  with  the 
Constitution  of  the  Commonwealth, 


confer  on  the  jury,  in  criminal 
trials,  the  rightful  power  to  deter- 
mine questions  of  law  involved  in 
the  issue,  against  the  instructions 
of  the  court,  even  by  a  statute 
which  also  provides  that  the  jury 
shall  try  the  cases  according  to 
established  forms  and  principles  of 
law,  and  that  the  court  shall  super- 
intend the  course  of  the  trials, 
decide  upon  the  admission  and 
rejection  of  evidence,  and  upon  all 
questions  of  law  raised  during  the 
trials,  and  upon  collateral  and  in- 
cidental proceedings,  and  charge 
the  jury,  and  allow  bills  of  excep- 
tion, and  may  grant  a  new  trial  in 
cases  of  conviction.  By  Shaw,  C.  J., 
Metcalf,  Bigelow,  and  Merrick, 
JJ.;  contra,  Dewey  and  Thomas, 
JJ. — Com.  v.  Anthes,  71  Mass.  (5 
Gray)  185.  Same  principle  in  Com. 
v.  Rock,  76  Mass.  (10  Gray)  4. 

It  has  also  been  ruled  that  a 
refusal  of  the  presiding  judge  to 
allow  the  defendant's  counsel  in 
a  criminal  case  to  read  to  the  jury 
the  whole  of  the  statute,  upon  one 
section  of  which  the  prosecution 
is  founded,  is  no  ground  of  excep- 
tion, if  he  is  allowed  to  read  all 
those  parts  which  he  contends 
affect  the  construction  of  that  sec- 
tion, and  to  comment  to  the  jury 
upon  the  whole  of  the  statute. — 
Com.  v.  Austin,  73  Mass.  (7 
Gray)  51. 

In  Connecticut,  a  statute  making 
juries  judges  of  the  law  does  not 
relieve  them,  it  is  said,  from  the 
duty  of  obeying  the  law  as  it  act- 
ually is.  —  State  v.  Buckley,  40 
Conn.  246. 

In  State  v.  Thomas,  47  Conn. 
546,  36  Am.  Rep.  98,  it  was  held 
that  it  was  not  error  for  the  court 
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already  noticed,  it  may  now  be  considered  that  the  courts 


to  tell  the  jury  that  it  was  absurd 
for  them  to  hold  an  act  unconstitu- 
tional which  had  been  sustained  by 
the  court. 

In  New  York,  though  before  the 
recent  Constitution  the  inclination 
was  otherwise,  the  same  view  has 
been  solemnly  held  in  more  than 
one  case  of  recent  date. — Duffy  v. 
People,  26  N.  Y.  588;  Bennett  v. 
People,  49  N.  Y.  141,  cited,  infra, 
§1751;  People  v.  Pfne,  2  Barb. 
(N.  Y.)  566;  Carpenter  v.  People, 
8  Barb.  (N.  Y.)  610. 

Compare:  People  v.  Finnegan,  1 
Park.  Cr.  Rep.  (N.  Y.)  147;  People 
v.  Finnegan,  1  Park.  Cr.  Rep. 
(N.  Y.)  453;  People  v.  Finnegan, 
26  How.  Pr.   (N.  Y.)   195. 

Contra:  People  v.  Thayers,  26 
How.  Pr.  (N.  Y.)  595;  People  v. 
Videto,  26  How.  Pr.  (N.  Y.)  603. 

In  Pennsylvania,  though  till  1879 
there  was  no  reported  decision  on 
the  express  point  from  the  Su- 
preme Court  in  banc,  it  has  not 
been  usual  to  leave  to  the  jury  the 
law  to  decide.  A  very  strong  lean- 
ing to  the  contrary  is  shown  by 
Gibson,  C.  J.,  in  closing  a  charge  in 
a  capital  case:  "If  the  evidence 
on  these  points  fail  the  prisoner, 
the  conclusion  of  his  guilt  will  be 
irresistible,  and  it  will  be  your 
duty  to  draw  it." — Com.  v.  Har- 
man,  4  Pa.  St.  269. 

The  same  position  was  taken  by 
;  Rogers,  J.,  in  Com.  v.  Sherry,  re- 
ported in  Appendix  to  Wharton  on 
Homicide,  2d  ed. 

Not  varying  much  from  this  is 
the  language  of  Sergeant,  J.,  in  a 
charge  in  a  case  of  misdemeanor: 
"The  point,  if  you  believe  the  evi- 
dence on  both  sides,  is  one  of  law, 
on  which  it  is  your  duty  to  receive 


the  instructions  of  the  court.  If 
you  believe  the  evidence  in  the 
whole  case,  you  must  find  the  de- 
fendant guilty."  —  Com.  v.  Van- 
sickle,  Brightly  R.  (Pa.)  73.  Infra, 
§  1751. 

In  Kane  v.  Com.,  89  Pa.  St.  522, 
33  Am.  Rep.  787,  however,  Mr. 
Chief  Justice  Sharswood,  speaking 
for  the  court,  declared  it  error  for 
a  judge  to  say  to  the  jury,  "The 
law  is  for  the  court,  and  you  will 
be  governed  by  it,  or  you  will  not, 
as  you  have  sworn  to  do,  try  the 
case  by  the  law  and  by  the  evi- 
dence." "The  distinction,"  says 
Chief  Justice  Sharswood,  "between 
power  and  right,  whatever  may  be 
its  value  in  ethics,  in  law  is  very 
shadowy  and  unsubstantial.  He 
who  has  legal  power  to  do  any- 
thing has  the  legal  right.  No  court 
should  give  a  binding  instruction 
to  a  jury,  which  they  are  powerless 
to  enforce,  by  granting  a  new  trial 
if  it  should  be  disregarded.  They 
may  present  to  them  the  obvious 
considerations  which  should  induce 
them  to  receive  and  follow  their 
instructions,  but  beyond  this  they 
have  no  right  to  go.  The  argument 
in  favor  of  their  taking  the  law 
from  the  court  is  addressed,  very 
properly,  ad  verecundiam.  The 
court  is  appointed  to  instruct  them, 
and  their  opinion  is  the  best  evi- 
dence of  what  the  law  is." 

For  a  discussion  of  this  opinion, 
see  South.  Law  Jour,  for  1879, 
pp.  352  et  seq.;  1  Crim.  Law 
Mag.    47. 

— This  is  greatly  modified  in  the 
subsequent  case  of  Com.  v.  Nichol- 
son, 96  Pa.  St.  503,  where  the  Su- 
preme Court  say:  "The  court  be- 
low  had   an   undoubted   right   to 
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of   Maine,8    New   Hampshire,4    Massachusetts,5    Ehode 


instruct  the  jury  as  to  the  law, 
and  to  warn  them,  as  they  did, 
against  finding  contrary  to  it. 
This  is  very  different  from  telling 
them  that  they  must  find  the  de- 
fendant guilty,  which  is  what  is 
meant  by  a  binding  instruction  in 
a  criminal  case."  This  may  be  con- 
sidered as  virtually  recalling  the 
points  in  which  the  opinion  on 
Kane  v.  Com.  differs  from  prior 
opinions  in  the  same  court.  See 
Johnston  v.  Com.,  85  Pa.  St.  54, 
27  Am.  Rep.  622,  cited  supra,  §  798; 
1  Crim.  Law  Mag.  242. 

This  may  be  considered  as  re- 
calling the  point  on  which  Kane  v. 
Com.,  supra,  differs  from  prior 
opinions  of  the  same  court.  See 
Johnston  v.  Com.,  85  Pa.  St.  54, 
27  Am.  Rep.  622,  cited,  supra, 
§  1736;  1  Crim.  Law  Mag.  242. 

In  Virginia,  not  only  is  it  held 
that  the  jury  has  no  right  to  take 
the  law  except  from  the  court,  but 
it  has  been  ruled  expressly,  that 
counsel  will  not  be  permitted  to 
address  an  argument  on  the  law 
except  to  the  court. — Davenport  v. 
Com.,  28  Va.  (1  Leigh)  588;  Com. 
v.  Grath,  30  Va.  (3  Leigh)  761; 
Howell  v.  Com.,  46  Va.  (5  Gratt.) 
664. 

On  these  decisions,  see  a  learned 
article  in  6  Am.  Jurist  237;  and 
see,  fully,  supra,  §§  1509  et  seq. 

3  In  State  v.  Wright,  53  Me.  336, 
Appleton,  C.  J.,  in  the  course  of 
his  opinion,  said:  "The  question 
seems  never  to  have  been  directly 
before  the  Supreme  Court  of  the 
United  States  sitting  in  banc;  but 
several  of  the  judges  of  that  court, 
namely,  Baldwin,  Thompson,  Story, 
and  Curtis,  as  we  have  already 
seen,  have  emphatically  denied  the 
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right  of  the  jury  to  decide  the 
law  in  any  case,  civil  or  criminal; 
and  we  can  not  doubt  that  such 
will  be  the  decision  of  the  full 
court  if  the  question  ever  comes 
before  them. 

"The  following  states  unite  in 
the  doctrine  that  it  is  the  duty  of 
the  jury  to  be  governed  by  the 
law  as  it  is  laid  down  by  the 
court,"  citing:  ALA.  —  Pierson  v. 
State,  12  Ala.  153;  Batre  v.  State, 
18  Ala.  119.  ARK.— Pleasant  v. 
State,  13  Ark.  (8  Eng.)  360.  KY.— 
Montee  v.  Com.,  26  Ky.  (3  J.  J. 
Marsh.)  150;  Com.  v.  Van  Tuyl, 
58  Ky.  (1  Mete.)  1,  71  Am.  Dec. 
455.  MASS.— Com.  v.  Porter,  51 
Mass.  (10  Met.)  263;  Com.  v.  An- 
thes,  71  Mass.  (5  Gray)  185. 
MISS. — Williams  v.  State,  32  Miss. 
389.  MO. — Hardy  v.  State,  7  Mo. 
607.  N.  H—  Pierce  v.  State,  13 
N.  H.  536.  N.  Y.— Duffy  v.  Peo- 
ple, 26  N.  Y.  588;  People  v.  Pine, 
2  Barb.  566;  Carpenter  v.  People, 
8  Barb.  610;  Stafford  v.  People,  1 
Park.  Cr.  Rep.  474.  N.  C— State 
v.  Peace,  46  ?J.  C.  (1  Jones  L.) 
251.  OHIO— Montgomery  v.  State, 
11  Ohio  424;  Robbins  v.  State,  8 
Ohio  St.  131.  PA.— Penn.  v.  Bell,  1 
Add.  160.  R.  I.— Dorr's  Trial,  121. 
TBNN.— McGowan  v.  State,  17 
Tenn.  (9  Yerg.)  184.  TEX.— Nels 
v.  State,  2  Tex.  280.  VA. — Daven- 
port v.  Com.,  28  Va.  (1  Leigh)  588; 

4  Pierce  v.  State,  13  N.  H.  536. 

5  Com.  v.  Porter,  51  Mass.  (10 
Met.)  286;  Com.  v.  White,  51  Mass. 
(10  Met.)  14;  Com.  v.  Abbott,  54 
Mass.  (13  Met.)  120,  though  now 
modified  by  statute  given  in  a 
prior  note  to  this  section. 
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Island,6  New  York,7  Virginia,8  North  Carolina,9  Ohio,10 
Kentucky,11  Michigan,12  Alabama,13  Mississippi,14  Mis- 


Com.  v.  Grath,  30  Va.  (3  Leigh) 
761;  Howel  v.  Com.,  46  Va.  (5 
Gratt.)  664. 

In  Indiana  the  decisions  are  in- 
fluenced by  local  legislation,  and 
are  therefore  unimportant.  There 
are,  however,  two  well-considered 
decisions  in  that  state  in  which 
the  right  of  the  jury  to  determine 
the  law  is  denied. — Townsend  v. 
State,  2  Blackf.  (Ind.)  150,  156; 
Carter  v.  State,  2  Ind.  617. 

Contra:  Warren  v.  State,  4 
Blackf.  (Ind.)  150;  Armstrong  v. 
State,  4  Blackf.  (Ind.)  247;  Wil- 
liams v.  State,  10  Ind.  503. 

In  State  v.  Holden,  5  Ga.  441, 
and  some  other  cases  in  that  state 
(Georgia)  have  been  supposed  by 
some  to  be  in  favor  of  the  doc- 
trine. But  this  is  an  error.  In 
that  state  the  subject  is  regu- 
lated by  express  statutory  law,  and 
their  decisions  have  no  bearing 
upon  the  question  as  a  common 
law  right. 

In  Vermont,  in  State  v.  Cro- 
teau,  23  Vt.  14,  54  Am.  Dec.  90,  a 
majority  of  the  court  held  that,  in 
criminal  cases,  the  jury  are  judges 
of  the  law  as  well  as  the  facts, 
but  the  doctrine  was  resisted  in  a 
very  able  dissenting  opinion  by 
Judge  Bennett;  and  in  a  later 
case  (State  v.  McDonnell,  32  Vt. 
523),  the  presiding  judge  declared 
to  the  jury  that  to  him  such  a  doc- 
trine was  "most  absurd  and  non- 
sensical," and  the  full  court  held 
the  remark  unexceptionable. 

In  Maine,  in  State  v.  Snow,  18 
Me.  346,  the  court  seems  to  have 


taken  it  for  granted  that  the  law 
was  settled  in  favor  of  the  right 
of  the  jury  to  determine  the  law 
in  criminal  cases,  and  gave  the 
question  apparently  very  little 
consideration.  Two  cases  only  are 
cited.  One  of  them  (Croswell's 
Case,  3  John.  Cas.  (N.  Y.)  337) 
establishes  no  such  doctrine;  and 
the  other  (Com.  v.  Knapp,  27 
Mass.,  10  Pick.,  477,  497,  20  Am. 
Dec.  534)  has  been  emphatically 
overruled  by  the  same  court  which 
made  the  decision. 

6  Dorr's  Trial  121;  7  Bost.  L..  R. 
347. 

7  See  cases  given  above. 

s  Howel  v.  Com.,  46  Va.  (5 
Gratt.)  664,  and  cases  cited  supra. 

9  State  v.  Peace,  46  N.  C.  (1 
Jones  L.)   251. 

10  Montgomery  v.  State,  11  Ohio 
424;  Robbins  v.  State,  8  Ohio  St. 
131;  Adams  v.  State,  29  Ohio  St. 
412. 

ii  Montee  v.  Com.,  26  Ky.  (3 
J.  J.  Marsh.)  150;  Com.  v.  Van 
Tuyl,  58  Ky.  (1  Mete.)  1,  71  Am. 
Dec.  455. 

12  People  v.  Mortimer,  48  Mich. 
37,  11  N.  W.  776. 

i3Pierson  v.  State,  12  Ala.  153; 
Batre  v.  State,  18  Ala.  119,  review- 
ing State  v.  Jones,  5  Ala.  666; 
Washington  v.  State,  63  Ala.  135, 
35  Am.  Rep.  8;  Sullivan  v.  State, 
66  Ala.  48;  Tidwell  v.  State,  70 
Ala.  33;  Amos  v.  State,  73  Ala. 
498. 

14  Cothran  v.  State,  39  Mass. 
541;  Bangs  v.  State,  61  Miss.  363. 
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souri,15  Arkansas,16  California,17  Nebraska,18  South  Caro- 
lina,19 and  Texas,20  unite  in  the  doctrine  that  the  jury 
must  take  the  law  from  the  court ;  while  the  right  of  the 
jury  to  determine  the  law  seems  in  some  sense  to  be  held, 
under  the  stress  of  constitutional  or  legislative  provisions, 
in  Vermont,21  Tennessee,22  Georgia,23  Maryland,24  Loui- 


15  Hardy  v.  State,  7  Mo.  607. 
See  State  v.  Jones,  64  Mo.  391. 

16  Pleasants  v.  State,  13  Ark.  360. 
By    the    Constitution,    however, 

the  jury  are  judges  of  the  law. — 
See  Patterson  v.  State,  7  Ark.  (2 
Eng.)  59,  44  Am.  Dec.  530. 

In  Sweeney  v.  State,  35  Ark.  585, 
it  was  held  that  it  was  the  duty  of 
the  court  to  declare  the  law  and 
of  the  jury  to  apply  it;  and  see 
Robinson  v.  State,  33  Ark.  180. 

it  People  v.  Stewart,  7  Cal.  140; 
People  v.  Anderson,  44  Cal.  65. 

is  Parrish  v.  State,  14  Neb.  60, 
15  N.  W.  357. 

19  State  v.  Drawdy,  14  Rich.  L. 
(S.  C.)  87. 

20Nels  v.  State,  2  Tex.  280; 
Pharr  v.  State,  7  Tex.  App.  472. 

21  State  v.  Croteau,  23  Vt.  14, 
54  Am.  Dec.  90;  but  see  State  v. 
McDonnell,  32  Vt.  523. 

The  adhesion  of  the  Vermont 
courts  to  the  doctrine  is  by  no 
means  hearty.  Thus,  in  a  case  de- 
cided in  1884,  we  have  the  follow- 
ing: "It  does  not  follow  that  be- 
cause the  jury  are  judges  of  the  law 
counsel  can  read  what  they  please 
to  them.  The  rule  that  the  jurors 
are  judges  of  the  law  does  not  af- 
fect the  course  or  order  of  pro- 
cedure of  the  trial  in  the  least;  it 
is  the  result  of  the  power  of  the 
jury  rather  than  of  any  inherent 
right,  and  the  trial  should  be  con- 
ducted in  the  usual  course  of  pro- 
ceedings," citing  State  v.  McDon- 
nell, 32  Vt.  491.    "My  own  impres- 


sion is  that  counsel  are  not  at 
liberty  to  insist  to  the  jury  that 
the  law  is  different  from  that 
given  by  the  court;  as  well  might 
they  argue  to  them  the  questions 
of  the  admission  or  rejection  of 
evidence  and  many  other  legal 
ones  arising  on  the  trial;  and  this 
view  is  not  at  all  inconsistent 
with  the  fact  that,  by  the  power  of 
the  jury  to  render  a  general  ver- 
dict, they  virtually  become  judges 
of  the  law."  —  State  v.  Hopkins, 
56  Vt.  263.  See,  however,  State  v. 
Meyer,  58  Vt.  457,  3  Atl.  195. 

22  Nelson  v.  State,  32  Tenn.  (2 
Swan)  237.  See,  however,  Harris 
v.  State,  75  Tenn.  (7  Lea)  538. 

In  Hannah  v.  State,  79  Tenn.  (11 
Lea)  201,  it  was  held  that  the 
court  ought  not  to  refuse  to  permit 
counsel  to  argue  the  law  to  the 
jury. 

23  Holden  v.  State,  5  Ga.  441; 
Ricks  v.  State,  16  Ga.  600;  Mc- 
Guffie  v.  State,  17  Ga.  497;  Mc- 
Pherson  v.  State,  22  Ga.  478;  Mc- 
Daniel  v.  State,  30  Ga.  853 ;  Clarke 
v.  State,  35  Ga.  75;  O'Neil  v.  State, 
48  Ga.  66;  McMath  v.  State,  55  Ga. 
303. 

Duty  to  take  law  from  court. — • 
Habersham  v.  State,  56  Ga.  61; 
Powell  v.  State,  65  Ga.  707,  and 
Robinson  v.  State,  66  Ga.  517;  Ma- 
hone  v.  State,  66  Ga.  539;  Riden- 
hour  v.  State,  75  Ga.  382;  Danforth 
v.  State,  75  Ga.  614,  58  Am.  Rep.  480. 

24  Franklin  v.  State,  12  Md.  236; 
Foiwood  v.  State,  49  Md.  531. 
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siana,25  Illinois,28  and  Indiana.27  So  far  as  concerns  the 
question  immediately  in  discussion,  it  is  not  disputed  that 
if  a  jury,  whatever  may  be  its  supposed  elementary  rights, 
finds  against  the  court's  charge,  the  verdict  should  be  set 
aside,  and  a  new  trial  granted,  unless  it  be  made  to  appear 
that  the  verdict  would  not  have  been  sustained  if  in 
accordance  with  the  charge  of  the  court.28 


This  was  in  obedience  to  a  con- 
stitutional provision  that  the  jury 
are  to  be  judges  of  the  law.  But 
at  the  same  time  it  was  held  that, 
on  the  question  of  the  constitu- 
tionality of  laws,  the  jury  were  to 
take  the  law  from  the  court. — See 
Wheeler  v.  State,  42  Md.  563. 

In  Bell  v.  State,  57  Md.  108,  it 
was  held  that  the  court  "has  the 
right  to  instruct  the  jury  in  a  crim- 
inal case  as  to  the  legal  effect  of 
the  evidence,"  and  having  such 
right  it  has  the  right  to  prevent 
counsel  from  arguing  against  such 
an  instruction. 

25  State  v.  Jurche,  17  La.  Ann. 
71;  State  v.  Saliha,  18  La.  Ann.  35; 
State  v.  Ford,  37  La.  Ann.  444. 

In  subsequent  cases,  however, 
this  is  qualified  by  declaring  that 
though  the  jury  have  the  power, 
they  have  not  the  moral  right  to 
reject  the  law  of  the  court. — State 
v.  Tally,  23  La.  Ann.  677;  State  v. 
Ford,  37  La.  Ann.  449. 

26  Falk  v.  People,  42  111.  331. 
See,  however,  Mullinix  v.  People, 

76  111.  211,  in  which  the  defendant 
asked  the  court  below  to  charge 
the  jury  that  they  were  "sole 
judges  of  the  law."  The  court, 
however,  told  the  jury  that  it  was 
"their  duty  to  accept  and  act  upon 
the  law,  as  laid  down  to  you  by 
the  court,  unless  you  can  say, 
upon  your  oaths,  that  you  are  bet- 


ter judges  of  the  law  than  the 
court."  The  Supreme  Court  held 
that  this  was  eminently  proper. 

To  the  same  effect,  see  David- 
son v.  People,  90  111.  221. 

27  Required  by  the  state  consti- 
tution.— Warren  v.  State,  4  Blackf. 
(Ind.)  150;  Williams  v.  State,  10 
Ind.  503;  Anderson  v.  State,  104 
Ind.  467,  4  N.  E.  63,  5  N.  E.  711. 

See,  also,  5  Law  Rep.  (N.  S.)  6; 
Clem  v.  State,  31  Ind.  480;  McCar- 
tney v.  State,  56  Ind.  203;  and 
Fowler  v.  State,  85  Ind.  538,  where 
it  was  held  that  under  the  bill  of 
rights  the  jury  were  not  bound  by 
even  the  decisions  of  the  Supreme 
Court. 

In  this  state  counsel  can  argue 
the  law  at  large  to  the  jury. — Stout 
v.  State,  96  Ind.  407. 

28  As  to  Indiana,  see  Daily  v. 
State,  10  Ind.  536;  Thetge  v.  State, 
83  Ind.  126.    See,  supra,  §  1484. 

In  applying  the  constitutional 
provision  of  this  state  that  the 
jury  are  to  determine  the  law,  the 
Supreme  Court  has  held  that  in- 
structions from  the  court  on  the 
law  are  only  advisory  and  do  not 
bind  (Powers  v.  State,  87  Ind. 
144;  Nuzum  v.  State,  88  Ind.  599); 
though  if  erroneous  there  will  be 
a  reversal. — Clem  v.  State,  42  Ind. 
447.  See  Hudelson  v.  State,  94 
Ind.  426,  48  Am.  Rep.  171;  5  Ciim. 
Law  Mag.  524,  and  note. 
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§  1750.     COUET  BOUND  TO  HEAB  COUNSEL  AS  TO  LAW.     It 

has  been  ruled  in  Virginia,  that  upon  a  question  of  law 
addressed  to  the  court  at  nisi  prius,  the  judge  is  not 
bound  to  hear  an  argument  from  the  prisoner's  counsel, 
if  his  opinion  is  already  formed.1  The  same  point  was 
made  in  Fries '  Case  by  Judge  Chase.  But  in  the  latter 
case  the  ruling  of  the  court  in  this  respect  was  the  sub- 
ject of  an  impeachment  in  which  a  conviction  was  barely 
escaped.2  The  proper  view  is  that  on  all  questions  of  law, 
the  court,  before  decision,  is  bound  to  hear  counsel,  with 
proper  limits  as  to  time.  But  after  argument  has  been 
heard  and  the  point  decided,  counsel  can  not,  ordinarily, 
be  permitted  to  appeal  from  court  to  jury  on  the  law.3 

§  1751.     COUBT    MAY    DIRECT    ACQUITTAL    OR    CONVICTION. 

Can  a  judge  direct  a  jury  peremptorily  to  acquit  or  con- 
vict, if  in  his  opinion  this  is  required  by  the  evidence? 
Unless  there  is  a  conflicting  statutory  provision  this  is 
within  the  province  of  the  court,  supposing  that  there  is 
no  disputed  fact  on  which  it  is  essential  for  the  jury  to 
pass.1  A  remarkable  illustration  of  a  conviction  thus 
directed  has  been  already  noticed.2  Where  the  whole  case, 

i  See  Amos  v.  State,  73  Ala.  498;  In  Amos  v.  State,  73  Ala.  498,  a 

Howel  v.  Com.,  46  Va.  (5  Gratt.)  direction  to  convict  was  held  jus- 

gg4_                         j  tifiable  only  in  very  strong  cases. 

2  Supra,  §§1495,  1538,  1737.  2  United  States  v.  Anthony,   11 


8  Dejarnette  v.  Com.,  75  Va.  867. 


Blatchf.  200,  Fed.  Cas.  No.  14459, 
by  Hunt,  J.,  1873.     See  1  Kerr's 

l  ALA.— Perkins  v.  State,  50  Ala.  Wnart  Crlm.  Law>  §§  108-113. 

154.    GA. — Tucker  v.  State,  57  Ga.  |n  Hopt  v.  Utah,  110  U.  S.  574, 

503.  IND  — Nuzum  v.  State,  88  Ind.  28   L.   Ed.  262,  4   Sup.  Ct.  202,  it 

599;    Hudelson   v.    State,   94   Ind.  was    held    that    where    a   statute 

426,  48  Am.  Rep.  171,  5  Crim.  Law  leaves  it  to  the  jury  to  determine 

Mag.  524.     N.  C— State  v.  Dixon,  the    degree,    it    is    error    for    the 

75  N.  C.  275.     PA.— Gerbracht  v.  COUrt  to  charge  that  the  offense  is 

Com.,    1    Pennyp.    471;    Com.    v.  murder  in  the  first  degree.     And 

Magee,    10    Phila.    201.     TEX.—  so  t,y  other  courts.— See  Diesbach 

Lunsford  v.  State,  9  Tex.  App.  217.  v.  gtate,  38  Ohio  St.  369;   Aber- 

Contra:     United  States  v.  Tay-  nethy  v.  State,  101  Pa.  St.  322,  af- 

lor,  3  McC.  500,  11  Fed.  470;    3  firming  Pauli  v.  Com.,  89  Pa.  St. 

Crim.  Law  Mag.  552.  432. 
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leaving  out  disputed  facts,  requires  an  acquittal,  a  direc- 
tion to  acquit  is  not  only  proper,  but  right  ;3  and  there  are 
instances  of  unfounded  prosecutions  pressed  by  popular 
prejudice  when  such  a  course  is  the  peremptory  duty  of 
the  judge.4  Where  a  demurrer  to  evidence  is  allowed,  the 
opinion  of  the  court  to  this  effect  may  be  compelled  by 
the  defendant  by  filing  such  a  demurrer.5  And  even  where 
the  rule  is  that  the  court  can  not  direct  a  verdict,  a  palpa- 
ble mistake  in  a  verdict  may  be  remitted  to  the  jury  for 
correction.6 

4.  Verdict  Against  Evidence. 

§  1752.  Verdict  against  evidence  may  be  set  aside.  A 
conviction  contrary  to  the  weight  of  evidence  will  be  set 
aside  When  any  of  the  essential  allegations  of  the  indict- 
ment remain  unproved.1   Thus,  where  the  defendant  was 


3  In  State  v.  Irvin,  19  Fla.  672, 
a  direction  that  if  certain  facts 
were  true  the  case  was  murder  in 
the  first  degree  was  sustained. — 
State  v.  Brown,  16  Kan.  475;  State 
v.  Gustave,  27  La.  Ann.  395. 

4  See  Com.  v.  Fitchburg  R.  Co., 
92  Mass.  (10  Allen)  189;  State  v. 
Jaeger,  66  Mo.  208. 

Judge  has  not  this  right  is  inti- 
mated in  Howell  v.  People,  5  Hun 
(N.  Y.)  620,  2  Cow.  Cr.  Rep.  433; 
affirmed  69  N.  Y.  607. 

"It  has  been  a  disputed  question 
whether  the  court  has  power  to  di- 
rect an  acquittal,  or  whether  its 
power  is  advisory  merely,  which 
might  or  might  not  be  acquiesced 
in  by  the  prosecuting  attorney  or 
by  the  jury.  Practically  the  result 
is  the  same.  It  is  very  rare  that 
the  prosecuting  officer  will  not  ac- 
cede to  the  opinion  of  the  court, 
and  still  more  rare  to  convict 
against  the  advice  of  the  court 
that  it  would   be  improper."  .  .  . 


"I  can  see  no  reason,  therefore, 
why  the  court  may  not,  in  a  case 
presenting  a  question  of  law  only, 
instruct  the  jury  to  acquit  the  pris- 
oner, or  to  direct  an  acquittal  and 
enforce  the  direction;  nor  why  it 
is  not  the  duty  of  the  court  to  do 
so."- — Church,  C.  J.,  in  People  v. 
Bennett,  49  N.  Y.  141,  Cow.  Cr. 
Rep.  482.  See,  also,  People  v.  Har- 
ris, 1  Edm.  Sel.  Cas.   (N.  Y.)   453. 

A  charge  that  if  the  jury  believe 
the  witnesses  the  case  is  one  of 
manslaughter  is  not  erroneous. — 
State  v.  Vines,  93  N.  C.  493,  53 
Am.  Rep.  466. 

A  bald  direction  to  convict  is 
error. — State  v.  Dixon,  75  N.  C. 
275. 

6  Supra,  §§  1333,  1641. 

6  State  v.  Gilkie,  35  La.  Ann. 
53;  State  v.  White,  35  La.  Ann.  96. 

i  CONN.  —  State  v.  Lyon,  12 
Conn.  487.  FLA.  —  Newborn  v. 
State,  75  So.  581.  GA.— Shaw  v. 
State,  114  Ga.  448,  40  S.  E.  242; 
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charged  with  burning  the  shop  of  B.  &  C,  and  no  evidence 
was  offered  as  to  ownership;2  where  the  evidence  on  a 
charge  of  passing  an  altered  note  failed  to  show  that  the 
prisoner  knew  of  the  alteration  at  the  time  of  the  pass- 
ing ;3  where  there  was  a  variance  on  any  material  incident 
of  the  offense;4  where,  on  a  charge  of  receiving  stolen 
goods,  no  evidence  existed  as  to  the  scienter;5  where,  on 
the  same  charge,  the  indictment  averred  a  former  con- 


Hunnicutt  v.  State,  114  Ga.  448, 
40  S.  E.  243;  Henderson  v.  State, 
92  S.  E.  871.  ILL.— Falk  v.  Peo- 
ple, 42  111.  331;  Dunn  v.  People, 
109  111.  635.  IND.— Bruce  v.  State, 
87  Ind.  450.  MASS.— Com.  v. 
Braggs,  22  Mass.  (5  Pick.)  429. 
MICH. — People  v.  Henssler,  48 
Mich.  49,  11  N.  W.  804;  People  v. 
Parkhurst,  49  Mich.  22,  12  N.  W. 
894;  People  v.  Kohler,  49  Mich. 
324,  13  N.  W.  608;  People  v.  How- 
ard, 50  Mich.  239,  15  N.  W.  101. 
MO.— State  v.  Bird,  1  Mo.  417; 
State  v.  Hopper,  71  Mo.  425;  State 
v.  Prendeble,  165  Mo.  329,  65  S.  W. 
559.  NEV  —  State  v.  Ah  Kung,  17 
Nev.  361,  30  Pac.  995.  N.  C— 
State  v.  Atkinson,  93  N.  C.  519; 
State  v.  Ellsworth,  131  N.  C.  773, 
92  Am.  St.  Rep.  790,  42  S.  E.  699; 
State  v.  Martin,  141  N.  C.  832,  53 
S.  E.  874.  S.  C— State  v.  Ander- 
son, 2  Bail.  L.  565;  State  v.  Fisher, 
2  Nott.  &  McC.  261;  State  v. 
Clardy,  73  S.  C.  340,  53  S.  E.  493. 
TENN. — Bedford  v.  State,  24  Tenn. 
(5  Humph.)  553.  TEX.— King  v. 
State,  4  Tex.  App.  256;  Satter- 
white  v.  State,  6  Tex.  App.  609; 
Ellis  v.  State,  10  Tex.  App.  540; 
Adams  v.  State,  10  Tex.  App.  777; 
Pogue  v.  State,  12  Tex.  App.  283; 
Pease  v.  State,  13  Tex.  App.  18; 
Hardin  v.  State,  13  Tex.  App. 
192 ;  Walker  v.  State,  14  Tex.  App. 


509.  VA  —  Ball  v.  Com.,  49  Va.  (8 
Leigh)  726.  WIS.— Ohms  v.  State, 
49  Wis.  415,  5  N.  W.  827;  State 
v.  Leppere,  66  Wis.  355,  28  N.  W. 
376.  FED.— Resp.  v.  Lacaze,  2 
U.  S.  (2  Dall.)  118,  1  L.  Ed.  313; 
United  States  v.  Duval,  Gil.  356, 
Fed.  Cas.  No.  15015. 

Discretion  of  court  in  granting 
a  new  trial  on  ground  verdict  is 
not  supported  by  the  evidence  or 
on  the  ground  of  the  insufficiency 
of  the  evidence. — Harmon  v.  State, 
111  Ga.  829,  35  S.  E.  654;  State  v. 
Hayes,  69  S.  C.  295,  48  S.  E.  251; 
Sackow  v.  State,  122  Wis.  156,  99 
N.  W.  440. 

Verdict  not  plainly  wrong  mo- 
tion to  set  same  aside  and  grant 
a  new  trial  on  the  ground  that  it 
is  contrary  to  the  evidence,  or  not 
supported  by  the  evidence,  must 
be  denied. — Pryor  v.  Com.,  68  Va. 
(27  Gratt.)  1009;  Whitehurst  v. 
Com.,  79  Va.  556;  Finchim  v.  Com., 
83  Va.  689,  3  S.  E.  343;  State  v. 
Smith,  24  W.  Va.  814;  State  v. 
Maier,  30  W.  Va.  757,  15  S.  E. 
991. 

2  State  v.  Lyon,  12  Conn.  487. 

3  State  v.  Anderson,  2  Bail. 
(S.  C.)   565. 

4  State  v.  Bird,  1  Mo.  417;  State 
v.  Hamilton,  17  S.  C.  462. 

5  Bedford  v.  State,  24  Tenn.  (5 
Humph.)   553. 
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viction  for  the  same  offense,  but  no  proof  was  offered  on 
trial  to  prove  the  identity  of  the  defendant  with  the  for- 
mer defendant;6  where  the  corpus  delicti  was  not  proved  ;7 
in  each  of  these  cases  a  conviction  was  set  aside  on  ac- 
count of  the  insufficiency  of  the  testimony  to  support  the 
verdict.  If,  however,  there  was  conflicting  evidence,  and 
the  question  of  fact  was  left  fairly  and  fully  to  the  jury, 
the  verdict  will  generally  be  permitted  to  stand,8  even 
though  the  judges  may  not  be  able  to  say  that  they  would 
have  agreed  personally  to  the  verdict  had  the  question 
been  left  to  their  exclusive  determination.9    Nor  will  a 


6  Com.  v.  Briggs,  22  Mass.  (5 
Pick.)   429. 

7  State  v.  Hogard,  12  Minn.  293; 
Ball  v.  Com.,  35  Va.  (8  Leigh)  726; 
Hatchett  v.  Com.,  76  Va.  1026. 

8  ARK. — Bennett  v.  State,  13 
Ark.  (8  Bng.)  694;  Pleasants  v. 
State,  15  Ark.  624.  CAL  — Jones 
v.  People,  6  Cal.  352;  People  v. 
Simpson,  50  Cal.  304.  FLA. — 
Sherman  v.  State,  17  Fla.  888.  GA. 
— Matthis  v.  State,  33  Ga.  24; 
Davis  v.  State,  33  Ga.  98;  Thomp- 
son v.  State,  55  Ga.  47;  Mitchell  v. 
State,  55  Ga.  556;  Russell  v.  State, 
68  Ga.  785.  IDA.— State  v.  Col- 
lette,  9  Idaho  608,  75  Pac.  271. 
ILL.— Garrity  v.  People,  107  111. 
162;  Mooney  v.  People,  111  111. 
388;  Graham  v.  People,  115  111. 
566.  IND.  — Jerry  v.  State,  1 
Blackf.  395;  Taylor  v.  State,  4  Ind. 
540;  Williams  v.  State,  45  Ind. 
157;  Weaver  v.  State,  83  Ind.  289; 
Davis  v.  State,  88  Ind.  145.  IOWA— 
Winfield  v.  State,  3  Iowa  339; 
State  v.  Elliott,  15  Iowa  72;  State 
v.  Coffee,  60  Iowa  748,  14  N.  W. 
129;  State  v.  Buckley,  60  Iowa 
471,  15  N.  W.  289.  KAN.— Craft  v. 
State,  3  Kan.  450;  State  v.  Tatlow, 
34  Kan.  80,  8  Pac.  267.  LA  — 
State  v.  White,   35   La.   Ann.   93. 


MASS.— Com.  v.  Pease,  137  Mass. 
576.  MICH.— State  v.  Henshaw,  52 
Mich.  564,  18  N.  W.  360;  see,  how- 
ever, People  v.  Gordon,  39  Mich. 
508.  MO.— State  v.  Burnside,  37 
Mo.  343;  State  v.  Connell,  49  Mo. 
282;  State  v.  Preston,  77  Mo.  496; 
State  v.  Thomas,  78  Mo.  813;  State 
v.  Kinney,  81  Mo.  101;  State  v. 
Hicks,  92  Mo.  431,  4  S.  W.  742. 
NEB.— Palmer  v.  People,  4  Neb. 
68;  Murphy  v.  State,  15  Neb.  383, 
19  N.  W.  489.  N.  M—  Territory  v. 
Webb,  2  N  M.  147.  PA.— Com.  v. 
Flanigan,  7  Watts  &  S.  415,  422; 
Com.  v.  Gallagher,  4  Penn.  L.  J. 
514,  2  Clark  297.  S.  C— State  v. 
Sims,  2  Bail.  L.  291;  State  v.  Shi- 
ver, 20  S.  C.  392.  TENN.— Kirby 
v.  State,  22  Tenn.  (3  Humph.)  289; 
Leake  v.  State,  29  Tenn.  (10 
Humph.)  144;  Cassels  v.  State,  12 
Tenn.  (4  Yerg.)  152.  TEX. — 
Walker  v.  State,  14  Tex.  App;  609 ; 
Schirmacher  v.  State,  45  S.  W. 
802.  VA. — Dearis'  Case,  73  Va. 
(32  Gratt.)  912;  Russell's  Case,  78 
Va.  400;  Lewis  v.  Com.,  81  Va.  416. 
FED. — United  States  v.  Daubner, 
17  Fed.  793. 

9  Ibid.  ARK.— Pleasants  v.  State, 
15  Ark.  624.  CAL.— People  v.  Ah- 
Loy,  10  Cal.   301 ;    People  v..  Wil- 
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new  trial  be  granted  for  a  variance  which  was  not  ex- 
cepted to  on  the  trial.10 

5.  Irregularity  in  Conduct  of  Jury. 

§  1753.  Mere  inadvertent  and  innoxious  separation 
not  generally  ground  for  new  trial.  The  general  rule 
is  that  the  verdict  will  not  be  set  aside  on  account  of 
inadvertent  irregularity  in  a  jury,  even  in  a  capital  case, 
unless  it  be  such  as  might  affect  their  impartiality,  or  dis- 
qualify them  for  the  proper  exercise  of  their  functions.1 


liams,  59  Cal.  674.  GA. — McLane 
v.  State,  4  Ga.  335;  Smith  v.  State, 
63  Ga.  90.  ILL. — See  Lander  v. 
People,  104  111.  248;  Aholz  v.  Peo- 

-ple,  121  111.  563,  13  N.  E.  524. 
IOWA— State  v.  McCahill,  72  Iowa 

•  111,  30  N.  W.  553,  33  N.  W.  599. 
NEB. — Murphy  v.   State,   15  Neb. 

'  383,  19  N.  W.  489.    NEV  —  State  v. 

.  Crozier,  12  Nev.  300.  MO.— State 
v.   Connell,   49  Mo.   282.     TEX  — 

'  Monroe  v.  State,  23  Tex.  210,  76 
Am.  Dec.  58;  Walker  v.  State,  14 
Tex.  App.  609. 

!  Compare:  Rafferty  v.  People,  72 
111.  37;  Marlatt  v.  People,  104  111. 
364. 

In  capital  case  where  judge  has 

[  strong    doubts    whether    the    evi- 

i  dence  justifies  the  verdict,  a  new 
trial  should  be  granted. — Jerry  v. 
State,  1  Blackf.  (Ind.)  395. 

In  Virginia  the  general  court 
will  set  aside  a  verdict  only  be- 

'  cause  it  is  contrary  to  the  evi- 
dence, in  a  case  where  the  jury 
has  plainly  decided  against  the  evi- 
dence, or  without  evidence. — Hill's 
Case,  43  Va.  (2  Gratt.)  594. 

Where  the  evidence  is  contra- 
dictory, and  the  verdict  is  against 
the  weight  of  evidence,  though  a 


new  trial  may  be  granted  by  the 
court  trying  the  case  at  their  dis- 
cretion, their  decision  is  not  ex- 
aminable by  an  appellate  court. — • 
State  v.  Cruise,  16  Mo.  391;  Herber 
v.  State,  7  Tex.  69;  Brite  v.  State, 
10  Tex.  App.  368;  Grayson  v.  Com., 
47  Va.  (6  Gratt.)  712. 

10  State  v.  Craige,  89  N.  C.  475, 
45  Am.  Rep.  698. 

i  COLO.— May  v.  People,  8  Colo. 
210,  6  Pac.  816.  CONN.— State  v. 
Babcock,  1  Conn.  410.  GA— State 
v.  Fox,  Georgia  Dec.  (pt.  I)  35; 
State  v.  Peter,  Georgia  Dec.  (pt.  I) 
46.  MASS.— Com.  v.  Roby,  29 
Mass.  (12  Pick.)  496,  519.  MO  — 
Whitney  v.  State,  8  Mo.  165;  State 
v.  Barton,  19  Mo.  227;  State  v.  Igo, 
21  Mo.  459.  N.  H  —  State  v.  Pres- 
cott,  7  N.  H.  290.  N.  Y.— People 
v.  Douglass,  4  Cow.  26,  15  Am.  Dec. 
332;  Bebee  v.  People,  5  Hill  32. 
TENN— Stone  v.  State,  23  Tenn. 
(4  Humph.)  27.  VA. — Martin  v. 
Com.,  29  Va.  (2  Leigh)  745;  Mc- 
Carter  v.  Com.,  38  Va.  (11  Leigh)' 
633;  Tooel  v.  Com.,  38  Va.  (11 
Leigh)  714. 

For  other  cases  see,  infra,  §  1760. 

For  English  practice  see  R.  v. 
Woolf,  1  Chit.  401,  18  Eng.  C.  L. 
223. 


2202  CRIMINAL  PROCEDURE.  §  1734 

An  exception,  however,  formerly  existed  in  England,  and 
is  still  recognized  in  several  of  the  United  States,  in  felo- 
nies, where  the  jury  separate  after  the  opening  of  the 
evidence.  While  on  the  one  hand  the  present  practice  in 
England,  and  in  a.  portion  of  the  American  courts,  is  to 
sustain  the  verdict  when  such  separation  has  been  inad- 
vertent or  necessary,  and  no  abuse  has  resulted  from  it; 
on  the  other  hand,  it  has  been  considered  in  several  in- 
stances that  the  mere  separation,  after  the  case  is  com- 
mitted to  the  jury,  is  in  itself  reason  for  a  new  trial.2 

§  1754.   In  some  courts  this  view  is  not  accepted. 

The  latter  doctrine  was  pressed  with  great  rigor  by  the 
early  common  law  authorities  in  all  cases,  both  civil  and 
criminal;  it  being  agreed  that  by  "the  law  of  England, 
a  jury,  after  the  evidence  given  upon  the  issue,  ought  to 
be  kept  together  in  some  convenient  place,  without  meat 
or  drink,  fire  or  candle,  which  some  books  call  an  impris- 
onment, and  without  speech  with  any,  unless  it  be  the 
bailiff,  and  with  him  only  if  they  be  agreed."1  A  more 
humane  system  has  since  been  recognized;  and  in  all 
cases  not  capital  juries  are  permitted  to  separate,  until 
the  case  is  finally  committed  to  them,  at  the  discretion  of 
the  court.2  In  capital  cases,  however,  in  some  states,  under 
no  circumstances  will  separation  be  permitted  until  a 
verdict  is  agreed  on,3  and  so  far,  as  has  been  already 
seen,4  has  this  doctrine  been  pushed  in  several  instances 
in  this  country,  that  it  has  been  held  that  if  a  jury  when 
once  charged  and  sworn  be  discharged,  except  in  case 
of  such  necessity  as  may  be  considered  as  the  act  of  God, 

2  See  this  examined,  in  reference  2  R.  v.  Woolf,  1  Chit.  401,  18  Eng. 

to  the  plea  of  once  in  jeopardy,  c.  L.  223,  1  Chitty  Cr.  L.  664. 

supra,  §§1426  et  seq.;   and,  as  to  s  Coclmm  V-  state>  26  Tenn    (7 

general    conduct    of    jury,    supra,  Humph>)  B44_    See,  supra,  §§  1445- 


1655,  1656. 

l  Co.  Lit.  227.  See  Bac.  Ab.  Ver- 
dicts, pi.  19;  Com.  Dig.  Inquest, 
F;  supra,  §§  1655  et  seq.,  1753.      4  See,  supra,  §§  1426,  1448. 


1448,  1655  et  seq.;  Bac.  Abr.  Ju- 
ries, G. 
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such,  discharge  in  capital  cases  is  a  bar  to  a  second  trial." 
But,  as  will  be  seen,  this  rule  is  now  much  relaxed.6 


s  In  Arkansas  and  Illinois,  in 
case  of  separation,  the  burden  is 
said  to  be  on  the  prosecution  to 
show  that  the  defendant  was  not 
prejudiced  by  the  separation. — 
Cornelius  v.  State,  12  Ark.  (7 
Bng.)  782;  Jumpertz  v.  State,  21 
111.  375;  Russell  v.  People,  44  111. 
508;  Adams  v.  People,  47  111.  376. 

In  California,  it  was  once  said 
that  if  a  juror,  in  a  criminal  trial, 
separate  without  leave  of  the 
court,  though  with  the  prisoner's 
consent,  and  if  the  separation  was 
such  that  he  might  have  been  im- 
properly influenced  by  others,  the 
verdict  will  be  set  aside. — People 
v.  Backus,  5  Cal.  275. 

This  decision,  however,  was  de- 
clared in  1861  to  go  "to  the  verge 
of  the  true  rule,  if  not  beyond"; 
and  where  the  jurors  separated  for 
the  purposes  of  nature,  and  it  was 
in  evidence  that  no  one  commu- 
nicated with  them  during  this  mo- 
mentary separation,  the  Supreme 
Court  refused  to  set  aside  the  ver- 
dict.— People  v.  Bonney,  19  Cal. 
426. 

And  subsequently  it  was  decided 
that  separation  without  permis- 
sion does  not  vitiate  a  verdict,  if 
it  be  shown  that  no  injury  resulted 
thereby  to  the  defendant. — People 
v.  Symonds,  22  Cal.  348. 

In  Georgia,  mere  exposure  to  in- 
trusion, intrusion  not  being  proved, 
does  not  vitiate  a  verdict. — Rob- 
erts v.  State,  14  Ga.  8,  58  Am.  Dec. 
528;  Burtine  v.  State,  18  Ga.  534; 
Epps  v.  State,  19  Ga.  102;  Mitchell 
v.  State,  22  Ga.  211,  68  Am.  Dec. 
493. 

See,  also,  State  v.  Perry,  44  N.  C. 
(1  Busb.  L.)  330,  and  supra,  §  1684. 


In  Louisiana,  it  is  said  that  in 
all  criminal  cases,  the  separation 
of  the  jury,  though  by  leave  of  the 
court,  and  with  the  consent  of  the 
accused  and  his  counsel,  will  vi- 
tiate the  verdict,  if  such  separa- 
tion take  place  after  the  evidence 
has  been  closed,  and  the  charge 
given. — State  v.  Populus,  12  La. 
Ann.  710.  See  State  v.  Evans,  21 
La.  Ann.  321. 

In  Mississippi,  burden  on  prose- 
cution to  disprove  impropriety. — 
In  Mississippi  the  tendency  of  au- 
thority is  to  set  aside  a  verdict 
after  separation,  unless  it  affirm- 
atively appear  there  was  nothing 
communicated  to  the  jury  on  the 
subject  of  the  trial. — Hare  v.  State, 
5  Miss.  (4  How.)  194;  McCann  v. 
State,  17  Miss.  (9  Smed.  &  M.) 
465;  Boles  v.  State,  21  Miss.  (13 
Smed.  &  M.)  398;  Nelms  v.  State, 
21  Miss.  (13  Smed.  &  M.)  500,  53 
Am.  Dec.  94;  Browning  v.  State, 
33  Miss.  48;  Ned  v.  State,  33  Miss. 
364. 

In  Minnesota,  when  the  court, 
after  charging  the  jury,  gave  them 
a  recess  of  five  minutes,  in  which 
they  were  allowed  to  leave  the 
court-room  and  go  at  large,  with- 
out being  in  charge  of  an  officer, 
and  without  objection  from  either 
side,  this  was  held  to  be  ground 
for  a  new  trial. — State  v.  Parrant, 
16  Minn.  178. 

In  New  Hampshire,  Connecticut, 
North  Carolina,  Indiana,  and  Mis- 
souri, something  beyond  mere  sep- 
aration must  be  shown.  In  New 
Hampshire,  after  a  review  of  the 

6  Infra,  §  1758.  See  7  South.  Law 
Rgv.  501  et  seq. 
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authorities,  the  more  liberal  rule 
■was  adopted;  it  being  determined 
that  it  is  necessary  to  show  some- 
thing more  than  mere  separation 
to  set  aside  the  verdict. — State  v. 
Prescott,  7  N.  H.  290.  In  Connec- 
ticut the  same  course  appears  to 
be  pursued. — State  v.  Babcock,  1 
Conn.  401.  In  North  Carolina, 
also.— State  v.  Miller,  18  N.  C.  (1 
Dev.  &  Bat.  L.)  500.  See  2  N.  C. 
(1  Hayw.)  238,  and  such  separa- 
tion on  misdemeanors  being  at  the 
discretion  of  the  court. — State  v. 
Barber,  89  N.  C.  524. 

In  Indiana,  a  statute  exists  per- 
mitting separation  during  trial  and 
before  submission  of  the  case. — 
See  Wyatt  v.  State,  1  Blackf. 
(Ind.)  257;  Porter  v.  State,  2  Ind. 
435;  Evans  v.  State,  7  Ind.  271; 
Creek  v.  State,  24  Ind.  151.  In 
Missouri,  the  same  view  is  taken. 
— State  v.  Brannon,  45  Mo.  329; 
State  v.  Dougherty,  55  Mo.  69. 

New  York. — Irregular  reception 
of  evidence,  or  conversing  with 
strangers  on  the  case  fatal,  but 
mere  separation  not  by  itself  suf- 
ficient ground.  —  In  New  York, 
mere  separation,  without  permis 
sion,  appears  formerly  to  have 
been  considered  prima  facie  evi- 
dence of  misbehavior. — See  Spen- 
cer, Ch.  J.,  in  People  v.  McKay. 
18  Johns.  218. 

But  the  better  opinion  now  is, 
that  to  vitiate  the  verdict,  reason- 
able suspicion  of  abuse  must  ex- 
ist.— Horton  v.  Horton,  2  Cow, 
(N.  Y.)  589;  People  v.  Douglass 
4  Cow.  (N.  Y.)  26,  15  Am.  Dec, 
332;  Oliver  v.  Trustees,  5  Cow. 
(N.  Y.)  284;  People  v.  Ransom,  7 
Wend.  (N.  Y.)  423;  People  v. 
Bebee,  5  Hill  (N.  Y.)  32. 

— "The  conclusion  from  these 
cases,"   said   Sutherland,  J.,   "ap- 


pears to  me  to  be  this:  that  any 
mere  informality  or  mistake  of  an 
officer  in  drawing  a  jury,  or  any 
irregularity  or  misconduct  in  the 
jury  themselves,  will  not  be  suffi- 
cient ground  for  setting  aside  a 
verdict,  either  in  a  criminal  or 
civil  case,  where  the  court  are  sat- 
isfied that  the  party  complaining 
has  not,  and  could  not,  have  sus- 
tained any  injury  from  it." — Peo- 
ple v.  Ransom,  7  Wend.  (N.  Y.) 
423. 

After  the  evidence  in  a  trial  for 
murder  had  all  been  submitted, 
six  of  the  jurors,  leaving  their  fel- 
lows, went,  under  the  charge  of  an 
officer,  on  a  walk  for  exercise,  in 
the  course  of  which  they  visited 
and  viewed  the  premises  where 
the  homicide  was  alleged  to  have 
been  committed,  and  returned 
after  an  absence  of  an  hour.  No 
person  had  been  permitted  to 
speak  to  them,  and  no  improper 
conduct  had  taken  place.  But 
after  conviction  and  sentence  this 
was  ruled  to  be  good  ground  for 
a  new  trial. — Eastwood  v.  People, 
3  Park.  Cr.  Rep.  (N.  Y.)  25;  af- 
firmed 14  N.  Y.  562. 

See,  also,  supra,  §  1642. 

But  where  a  jury,  impaneled  to 
try  a  prisoner  upon  an  indictment 
for  murder,  were  allowed  to  leave 
the  court-house  during  the  trial, 
under  the  charge  of  two  sworn  con- 
stables, and  having  left  the  court- 
house two  of  them  separated  from 
their  fellows,  went  to  their  lodg- 
ings, a  distance  of  thirty  rods,  ate 
cakes,  took  some  with  them  on 
their  return,  and  drank  spirituous 
liquor,  though  not  enough  to  af- 
fect them  in  the  least,  and  one  of 
them  conversed  with  strangers  on 
the  subject  of  the  trial,  it  was 
held,  that  though  the  mere  sepa- 
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ration  was  not,  in  itself,  fatal,  the 
drinking  of  spirituous  liquor,  and 
the  conversing  on  the  case,  were 
sufficient  reasons  for  a  new  trial. — 
People  v.  Douglass,  4  Cow.  (N.  Y.) 
26,  15  Am.  Dec.  332. 

In  the  same  state  it  has  been 
held  by  a  majority  of  the  court, 
that  on  the  record  alone,  it  is  not 
error  in  law,  in  a  capital  trial,  for 
the  judge,  with  the  unsolicited  as- 
sent of  the  prisoner,  to  permit  the 
jury  to  separate  from  time  to  time 
before  the  charge  is  given  to  them, 
and  they  retire  to  deliberate  upon 
their  verdict. — Stephens  v.  People, 
19  N.  Y.  549. 

Consent  of  prisoner  to  his  trial 
by  less  than  a  full  jury  of  twelve 
is  a  nullity,  and  a  conviction 
thereby  produced  is  illegal. — Ru- 
loff  v.  People,  18  N.  Y.  179.  See, 
supra,  §  1668. 

In  Ohio,  by  the  Code  of  Crimi- 
nal Procedure,  §§  164,  165,  "in  the 
trial  of  felonies  the  jury  shall  not 
be  permitted  to  separate,  after 
being  sworn,  until  discharged  by 
the  court.  In  the  trial  of  misde- 
meanors, they  shall  not  be  per- 
mitted to  separate  after  receiving 
the  charge  of  the  curt,  until  dis- 
charged." See  Hurley  v.  State,  6 
Ohio  399;  Davis  v.  State,  15  Ohio 
72,  45  Am.  Dec.  559;  Poage  v. 
State,  3  Ohio  St.  229;  Dobbins  V. 
State,  14  Ohio  St.  493. 

See,  also,  supra,  §  1441. 

In  Pennsylvania,  in  a  capital 
case  before  the  Supreme  Court, 
in  1851,  it  appeared  by  the  record 
that,  "on  the  15th  of  March,  1851, 
after  the  jury  were  sworn,  it  was 
agreed  by  the  counsel  of  the  com- 
monwealth and  the  counsel  of  the 
defendant,  and  agreed  by  the 
court,  that  the  jurors  sworn  in 
this  case  be  permitted  to  separate 


and  return  to  their  respective 
homes,  and  return  to  the  jury  box 
on  Tuesday  morning  next,  March 
18th,"  when  they  all  attended,  and 
a  verdict  of  murder  in  the  first 
degree  was  rendered.  The  judg- 
ment was  reversed,  and  the  pris- 
oner ordered  back  for  another 
trial.— Peiffer  v.  Com.,  15  Pa.  St. 
471.     See,  supra,  §  1686. 

Subsequently,  on  the  trial  of  a 
party,  charged  with  burglary,  the 
jury,  after  being  cautioned  by  the 
court  to  avoid  all  conversation 
with  any  person  about  the  case, 
were  allowed  to  separate  at  the 
usual  times  of  adjournment. — Mc- 
Creary  v.  Com.,  29  Pa.  St.  323. 

In  South  Carolina  separation  is 
at  discretion  of  court. — In  South 
Carolina,  the  jury,  it  is  said,  are 
not  required  to  remain  together 
even  after  they  are  charged, 
though  the  case  be  capital  (State 
v.  McKee,  1  Bail.  L.  (S.  C.)  651, 
21  Am.  Dec  499);  and  it  is  ruled 
that  it  is  within  the  sound  discre- 
tion of  the  presiding  judge  to  allow 
a  juror  to  leave  the  jury-box  for 
a  brief  time,  even  during  the  trial 
of  a  capital  case. — State  v.  Mc- 
Elmurray,  3  Strobh.   (S.  C.)  33. 

In  Tennessee,  it  has  been  deter- 
mined that  where  there  is  an  un- 
authorized separation  of  a  jury  for 
fifteen  or  twenty  minutes,  it  is 
not  necessary  for  the  prisoner  to 
prove  that  they  were  during  their1 
absence  tampered  with;  it  is  suffi- 
cient if  they  might  have  been. — 
McLain  v.  State,  18  Tenn.  (10 
Yerg.)  241,  31  Am.  Dec.  573;  Jar- 
nagin  v.  State,  18  Tenn.  (10  Yerg.) 
529;  though  see  Stone  v.  State,  23 
Tenn.  (4  Humph.)  27;  Hines  v. 
State,  27  Tenn.  (8  Humph.)  597. 

Where,  however,  it  was  affirma- 
tively shown  that  no  communica- 
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§  1755.  Separation  before  case  is  opened  always  per- 
missible. Separation  before  the  case  is  opened  and  the 
jury  charged  does  not  seem,  even  in  the  strictest  practice, 
to  be  considered  cause  for  setting  aside  a  verdict.1  Thus, 
where  the  jury  had  been  impaneled  and  sworn,  and  where, 
before  any  evidence  was  given,  three  of  the  jurors  sepa- 
rated from  their  fellows  for  a  brief  space  of  time,  it  was 
ruled  that  such  separation,  before  any  evidence  given, 
was  no  cause  for  setting  aside  a  verdict  of  conviction; 
especially  in  the  case  at  bar,  where  the  separation  was  so 
momentary  that  any  tampering  with  the  jurors  was  hardly 
possible.2  In  another  case,  in  impaneling  a  jury  for  trial 
on  an  indictment  for  felony,  eight  were  elected  and  sworn, 
and  three  elected  but  not  sworn ;  one,  who  had  been  sworn, 
separated  from  the  rest,  went  some  miles  off  and  stayed 


tion  with  other  persona  was  had, 
a  new  trial  was  refused. — Hines  v. 
State,  27  Tenn.  (8  Humph.)  597. 

— In  felonies,  however,  a  separa- 
tion from  day  to  day,  even  with 
the  prisoner's  consent,  vitiates  the 
verdict.— Wiley  v.  State,  31  Tenn. 
(1  Swan)  256. 

— Consent  to  separation  by  the 
defendant  and  by  the  state's  at- 
torney, allowed  by  the  court  in  a 
capital  case,  new  trial  will  be 
granted.  —  Wesley  v.  State,  30 
Tenn.  (11  Humph.)  502;  Willey  v. 
State,  31  Tenn.  (1  Swan)   256. 

— One  juror  separating  from  rest 
is  ground  for  a  new  trial  without 
evidence  that  he  was  in  communi- 
cation with  any  one. — Hines  v. 
State,  27  Tenn.  (8  Humph.)  597. 

In  Virginia,  the  weight  of  author- 
ity is,  that  in  cases  of  felony  it 
is  not  necessary,  in  order  to  set 
aside  the  verdict,  to  show  actual 
tampering,  or  conversation  on  the 
subject  of  the  trial,  with  a  jury- 
man, but  that  the  mere  fact  of  the 
separation  from  the  custody  of  the 


officer  is  usually  sufficient. — See 
Com.  v.  McCaul,  3  Va.  (1  Va.  Cas.) 
271;  Overbee  v.  Com.,  40  Va.  (1 
Rob.)  756;  Philips  v.  Com.,  60  Va. 
(19  Gratt.)  485. 

— Bare  possibility  of  tampering, 
it  is  conceded,  is  not  adequate 
reason  for  a  new  trial. — Sprouce  v. 
Com.,  4  Va.  (2  Va.  Cas.)  375;  Ken- 
nedy v.  Com.,  4  Va.  (2  Va.  Cas.) 
510;  Martin  v.  Com.,  29  Va.  (2 
Leigh)  743;  McCarter  v.  Com.,  38 
Va.  (11  Leigh)  633;  Tooel  v.  Com., 
38  Va.  (11  Leigh)  714;  Thompson's 
Case,  49  Va.  (8  Gratt.)  638. 

See,  also,  State  v.  Cucuel,  31 
N.  J.  L.  (2  Vr.)  249,  and  supra, 
§§  1653,  1654. 

i  Cohron  v.  State,  20  Ga.  752; 
State  v.  Cucuel,  31  N.  J.  L.  (2  Vr.) 
249;  McFadden  v.  Com.,  23  Pa.  St. 
12,  62  Am.  Dec.  308,  explaining  and 
limiting  Com.  v.  Clue,  3  Rawle 
(Pa.)  498;  Martin  v.  Com.,  29  Va. 
(2  Leigh)  745. 

See,  also,  supra,  §§  1454,  1455. 

2  McFadden  v.  Com.,  23  Pa.  St. 
12,  62  Am.  Dec.  308. 
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some  hours;  the  other  ten  were  put  in  charge  of  the 
sheriff,  to  be  kept  together  and  separate  from  other  per- 
sons, until  the  ensuing  morning ;  the  absconding  juryman 
was  taken  the  same  night,  and  placed  in  the  same  room 
with  the  other  jurymen  until  next  morning;  but  there 
appeared  to  have  been  no  conversation  on  the  subject  of 
the  prosecution ;  the'  next  morning,  by  allowance  of  the 
court,  this  juryman  was  challenged  by  the  prisoner  for 
cause,  and  set  aside,  and  the  jury  was  then  completed. 
On  a  motion  for  a  new  trial,  after  conviction,  it  was  held 
that  the  separation  of  the  absconding  juryman  from  his 
fellows,  and  his  subsequent  association  with  them,  though 
he  was  afterwards  struck  from  the  panel,  did  not  vitiate 
the  verdict,  and  was  no  good  reason  for  a  new  trial.3 
Yet  in  all  cases  jurors,  after  being  sworn,  should  be 
directed  by  the  court  to  hear  or  read  nothing  on  the  sub- 
ject of  the  case. 

§  1756.  In  misdemeanors  jury  may  separate  during 
trial.  In  misdemeanors  it  is  the  practice  to  permit  the 
jury  to  separate  during  the  trial.  Thus,  in  a  case  which 
has  been  generally  followed  in  this  country,  on  a  motion 
for  a  new  trial,  after  conviction  for  conspiracy,  it  ap- 
peared that  the  trial  had  lasted  two  days ;  that  on  the  first 
day  the  court  sat  from  the  morning  until  eleven  o  'clock  at 
night;  and  that  on  the  adjournment  the  jury  separated, 
going  to  their  several  homes,  and  returned  the  next  morn- 
ing. The  separation  was  without  the  knowledge  of  the 
defendant  and  his  counsel,  and  without  the  consent  of  the 
court.  It  was  held,  however,  not  to  constitute  ground  for 
disturbing  the  verdict  of  guilty  which  the  jury  rendered.1 

3Tooel    v.    Com.,    38    Va.     (11  238;    State  v.  Miller,  18  N.  C.   (1 

Leigh)  714;   supra,  §1455.  Dev.  &  Bat.  L.)  500;  State  v.  Bar- 

l  R.    v.   Woolf,    1   Chit.    401,   18  her,   89  N.   C.   524;    and   cases   in 

Eng.  C.  L.  223.  prior  section. 

To  same  effect,  Wyatt  v.  State,  In  Indiana  such  separation  is  al- 

1  Blackf.  (Ind.)  25.     See  Ex  parte  lowed   in   all   cases   by   statute. — 

Hill,  3  Cow.  (N.  Y.)   355;   State  v.  Evans  v.   State,  7  Ind.  271.     See, 

Carstaphen,  3  N.  C.   (2  Hayw.  L.)  also,  supra,   §  1755,  footnote  5. 
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§  1757.   And  so  in  felonies  less  than  capital. 

Even  in  felonies  less  than  capital  the  jury  are  generally 
permitted  to  separate  at  the  adjournments  of  the  court 
until  the  period  when,  at  the  close  of  the  trial,  the  case  is 
finally  committed  to  their  charge.  After  this,  they  must 
remain  together  until  they  agree,  or  until  they  are  dis- 
charged by  the  court.1  When  a  sealed  verdict  is  permitted, 
there  may  be  a  separation  after  giving  the  verdict  to  the 
foreman.8 

§  1758.   But  not  generally  in  capital  felonies. 

Separation,  after  the  jury  are  sworn  and  the  case  opened,1 
has  in  capital  cases  been  considered  a  ground  for  new 
trial,  even  without  any  evidence  that  the  jury  were  com- 
municated with  concerning  the  case  ;2  and  if  the  object  is 
to  exclude  tampering,  such  a  precaution  is  as  necessary 
before  as  after  the  final  committal  of  the  case.  Yet  lately 
a  more  liberal  practice  has  arisen,  based  on  the  difficulty 

1  State   v.    McKinney,    31    Kan.      re  McClasky,  2  Okla.  668,  37  Pac. 
570,  3  Pac.  355;    Dallas  v.   State,      854. 

35  La.  Ann.  899;    Com.  v.  Tobln,  As  to  when  jury  has  defendant 

125  Mass.  203,  28  Am.   Rep.  220;  in  charge,  see  Com.  v.  Fritch,   9 

M'Creary  v.  Com.,  29  Pa.  St.  323;  Pa.  Co.  Ct.  Rep.  164. 

Clifford  v.  State,  58  Wis.  477,  17  2  See  cases  cited  supra,  §§  1455, 

N.  W.  304.  1668;    Peiffer  v.  Com.,  15  Pa.  St. 

In  Ohio,  otherwise  by  statute.—  468>  53  Am-   Dec-  605;   Wesley  v. 

See,  supra,  §  1754,  footnote  5.  State,  30  Tenn.  (11  Humph.)   502, 

2  Silvey  v.   State,   71   Ga.   553;  where  it  was  said  that  the  irregu- 
supra   §  1682.  larity  could  not  be  cured  by  the 

1  State  v.  Burnes,  33  Mo.  483.         Prisoner's  consent. 


Until  commencement  of  case  de- 


In    Texas,   same   principle    pre- 
vails.—Grissom   v.    State,    4    Tex. 
fendant  is  not  supposed  to  be  in      .        374 

jeopardy.-See,  supra,   §  1454.  compare:     Jumpertz  y.  People, 

Compare:     McQuillen   v.    State,  21  111.  375;  Quinn  v.  State,  14  Ind. 

16  Miss.  (8  Smed.  &  M.)  587.  5g9;    state  v.  Frank,  23  La.  Ann. 

—not   until    jury    charged    with  213;  Woods  v.  State,  43  Miss.  364; 

case  is  the  holding  of  some  author-  McLean  t.  State,  8  Mo.  153. 

ities. — Highlands  v.  Com.,  Ill  Pa.  Under  Ohio  statute,  see  Poage 

St.  1,  56  Am.  Rep.  235,  2  Atl.  70.  v.  State,  3  Ohio  St.  229. 

See  Oliveros  v.  State,  120  Ga.  237,  Question  of  consent  is  discussed 

1  Ann.  Cas.  114,  47  S.  E.  627;  In  supra,  §  1668. 
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of  keeping  juries  together,  without  sickness  or  great  busi- 
ness inconvenience,  during  protracted  trials;  and  cases 
are  not  infrequent  in  which,  even  in  capital  issues,  juries 
have  been  permitted  to  separate  at  the  adjournments  of 
the  court,  down  to  the  period  in  which  the  case  is  finally 
committed  to  their  deliberation.3  Nor  can  it  be  denied 
that  there  is  growing  reason  for  the  acceptance  of  this 
view.  No  juries  composed  of  right  materials  can  be  kept 
together  day  and  night  during  the  trial  of  a  case  which 
lasts  for  days  if  not  for  weeks,  without  great  discomfort 
and  risk  to  themselves,  and  positive  damage  to  the  busi- 
ness community.  We  have,  therefore,  to  decide  between 
one  of  three  courses :  We  must  go  on  with  a  case,  accord- 
ing to  the  old  English  fashion,  day  and  night,  until  it 
terminates ;  or  we  must  make  up  our  juries  from  idlers, 
if  not  vagrants,  whose  seclusion  will  be  no  public  loss, 
and  perhaps  not  much  inconvenience  to  themselves;  or, 
if  we  summon  business  and  family  men  charged  with  other 
duties,  and  thus  competent  to  decide  difficult  issues,  we 
must  permit  such  adjournments  and  separations  during 
trial  as  will  preserve  the  health  and  protect  the  business 
relations  of  the  jurors.  If  such  men  be  obtained  on  a  jury, 
there  is  no  more  reason  for  their  confinement  and  seclu- 
sion than  there  is  for  the  confinement  and  seclusion  of  the 
judges  trying  the  case.  Of  course  stringent  charge  should 
be  made  in  any  view  to  the  jurors  to  listen  to  nothing  out 
of  court  on  the  subject  of  the  case;  and  these  admonitions 

s  Infra,  §  1763.    ARK.— Coker  v.  Polin   v.    State,    14    Neb.    540,    16 

State,  20  Ark.   53.     CAL— People  N.  W.  898.    N.  Y  —  People  v.  Doug- 

v    Bonney,  19  Cal.  426.     CONN.—  lass>  4  Cow-  26>  28>  15  Am.   Dec. 

State  v.  Babcock,  1  Conn.  401.  ILL.  332;  Stephens  v.  People,  19  N.  Y. 

-Adams    v.    People,    47    111.    376.  549;    see   Eastwood   v.    People,   3 

„               v    ,  park  Cr            25           c.— State  v. 

lOWA-State   v.    Feller,   25   Iowa  lg  N    Q         ^    &  R 

67.    KAN.-State  v.  Hendricks,  32  m      g   c  _gtate  v   AnderSon,  2 

Kan.   559,  4  Pac.  1050.     MINN.—  Bail    L    565;    state  y    McKee,   1 

State  v.  Ryan,  13  Minn.  370.   MO.  Baj!    l.   651;    State  v.   McElmur- 

— State  v.  Brannon,  45  Mo.   329.  ray,    3    Strob.    L.    33;     State    v. 

NEB.— Card  v.  State,  3  Neb.  357;  Belcher,  13  S.  C.  459. 
Crim.  Proc— 139 
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should  be  followed,  not  only  by  new  trials,  but  by  severe 
punishment  of  the  offending  jurors,  if  the  injunction  be 
not  obeyed.'* 

§  1759.     COTJET  IN  SUCH  CASES  MAY  ADJOURN  PROM  DAY  TO 

day.  In  cases  of  such  sickness  or  temporary  incapacities 
as  do  not  permanently  touch  the  competency  of  the  jury, 
the  court  may  adjourn  the  jury  from  day  to  day,  until 
the  incapacity  is  removed;  nor  is  there  any  reason  to 
doubt  that,  with  the  limitations  hereinafter  expressed, 
the  jury,  due  caution  being  given  them  by  the  court,  may 
be  permitted  to  separate.  On  this  point  may  be  accepted 
the  remarks  of  Judge  Story,  in  a  case  where  the  principal 
witness  for  the  prosecution  refusing  to  testify,  the  case 
was  brought  to  a  stand-still,  whereupon  the  court,  on 
motion  of  the  district  attorney,  discharged  the  jury,  and 
remanded  the  case  for  another  trial.1  From  the  printed 
report  it  does  not  appear  that  the  order  of  the  court  was 
that  the  jury  should  be  discharged,  but  merely  that  the 
case  should  be  postponed.  And  what  has  just  been  quoted 
applies  to  a  mere  motion  to  adjourn  the  trial. 

In  England  short  adjournments  have  been  permitted 
to  enable  a  witness  to  be  instructed  as  to  the  nature  of  an 
oath;2  but  in  felonies  it  is  said  that  the  judge  has  no 
power  even  to  order  an  adjournment  from  day  to  day  on 
account  of  absence  of  prosecutor  or  witnesses.3  It  is 
otherwise,  however,  when  a  juror  or  prisoner  is  taken  so 
ill  as  to  be  unable  to  proceed  with  the  trial.4 

4  Striking  remarks  on  this  point  See,    also,    supra,    §§  1445,    1658 

of  Strong,  J.,  are  reported  in  Ste-      et  seq. 

phens  v.  People,  19  N.  Y.  550.  2  See  1  Whart.  Crim.  Bv.   (Hil- 

ton's ed.),  §§  371  et  seq. 

l  State  v.  Bullock,  63  N.  C.  570;  3R     y     perklnS;    x    Ld    Raym 

United  States  v.  Coolidge,  2  Gall.  64;  R   v   Tempest,  1  F.  &  F.  381; 

364,  Fed.  Cas.  No.  14858;   United  r.  v,  pan.;  2  F.  &  F.  861;   R.  v. 

States   v.   Haskell,   4   Wash.    402,  Robson,  4  F.  &  F.  360. 

Fed.  Cas.  No.  15321.  4  Supra,  §  1445. 
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§  1760.  Conflict  of  opinion  as  to  whether  sepaba- 
tion  afteb  committal  of  case  is  permissible.  A  summary 
of  law  as  to  separation  of  jurors  after  the  final  commit- 
ment to  them  of  the  case  may  be  given  as  follows:  1. 
Separation  of  the  jury,  in  a  capital  case,  after  they  have 
been  sworn  and  impaneled,  in  such  a  way  as  to  expose 
them  to  tampering,  may  be  ground  for  a  new  trial.1  The 
authorities,  however,  differ  as  to  whether,  (a)  This 
ground  is  absolute;  or,  (b)  prima  facie,  subject  to  be 
rebutted  by  proof  from  the  prosecution  that  no  improper 
influence  reached  the  jury;  or,  (c)  merely  contingent 
upon  proof  to  be  offered  by  the  defense  that  a  tampering 
really  took  place. 

§  1761.  Courts  holding  such  separation  abso- 
lutely fatal,  (a)  Among  those  holding  the  first  view, 
the  courts  of  New  Jersey,1  Pennsylvania,2  Louisiana,3 
Mississippi,4  and  Tennessee5  take,  at  least  in  capital  cases, 
the  most  extreme  position,  they  maintaining  that  even 
consent  of  prisoner  can  not,  in  such  cases,  cure  a  sepa- 
ration.6 

l  A    juror    retiring    In    case    of  taken.— Coleman  v.  State,  59  Miss. 

necessity  with  a  bailiff  is  no  sepa-  484. 

ration.— Neal  v.  State,  64  Ga.  272;  5  Wesley  v.  State,  30  Tenn.  Ul 

Skates  v.  State,  64  Miss.  644,  1  So.  Humph.)   502;   Wiley  v.  State,  31 

843;   State  v.  Collins,  86  Mo.  245;  Tenn.  (1  Swan)  256;  Odle  v.  State, 

State    v.    Payton,    90    Mo.    220,    2  65  Tenn.  (6  Baxt.)  159. 

S.  W.  394;   State  v.  Washburn,  91  6  See,  supra,  §§  1455,  1719. 

Mo.  571,  4  S.  W.  274.  Compare:     McLean  v.  State,  8 

l  State  v.  Cucuel,  31  N.  J.  L.  (2  Mo.  153;   State  v.  Murray,  91  Mo. 

Vr.)  249.  95,  3  S.  W.  397;  Com.  v.  McCaul,  3 

2Peiffer  v.  Com.,  15  Pa.  St.  469.  Va.   (1  Va.  Cas.)   271;   Overbee  v. 

3  State   v.    Crosby,    4   La.   Ann.  Com.,  40  Va.  (1  Rob.)  756. 

434;  State  v.  Populus,  12  La.  Ann.  In   Early  v.  State,  1  Tex.  App. 

710.  248,  28  Am.  Rep.  409,  it  was  held 

In  Louisiana,  however  the  sepa-  that   even   a   separation    (without 

ration  must   appear  of  record  to  consent)  caused  by  a  fire  burning 

be  ground  for  reversal. — State  v.  the  hotel  where  the  jury  were  con- 

Populus,  12  La.  Ann.  710.  fined,  vitiates  the  verdict,  though 

4  Woods  v.  State,  43  Miss.  364.  the  jurymen  all  swore  that  they 
In  Mississippi,  however,  a  more  heard  nothing  from  outside  as  to 

liberal  view  has  been  subsequently      the  case.    Bare  separation  under 
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§  1762.   Courts   holding   such   separation   only 

prima  facie  ground  FOR  new  trial,  (b)  That  such  separa- 
tion, in  a  capital  case,  is  prima  facie  ground  for  a  new 
trial,  subject  to  be  rebutted  by  proof  from  the  prosecution 
that  no  improper  influence  reached  the  jury,  is  the  position 
generally  taken  by  the  American  courts.1 

—  Courts  holding  such  separation  fatal 


§1763.   - 

ONLY  WHERE  THERE  IS  PROOF  OF  TAMPERING,     (c)     There  are, 

however,  cases  in  which  it  has  been  held  that  separation 
of  the  jury  is  only  ground  for  new  trial  when  sustained 
by  proof  of  tampering,  the  burden  of  which  is  on  the 
defendant.1  In  some  courts,  also,  it  is  held  that  the  ques- 


statute  is  ground  for  reversal  in 
capital  cases. — State  v.  Collins,  81 
Mo.  652. 

l  ARK. — Cornelius  v.  State,  12 
Ark.  (7  Eng.)  732;  Binns  v.  State, 
35  Ark.  118;  Wright  v.  State,  35 
Ark.  693.  CAL. — People  v.  Sym- 
onds,  22  Cal.  348,  reviewing  Peo- 
ple v.  Backus,  5  Cal.  275;  People 
v.  Bush,  68  Cal.  623,  10  Pac.  169. 
COLO.— Elkin  v.  People,  5  Colo. 
508.  CONN. — State  v.  Babcock,  1 
Coin.  401.  FLA.— Coleman  v.  State, 
17  Fla.  206.  GA. — Cohron  v.  State, 
20  Ga.  752.  ILL. — Jumpertz  v. 
People,  21  111.  373;  Reins  v.  State, 
30  111.  256.  IND. — Creek  v.  State, 
24  Ind.  151.  KAN. — Madden  v. 
State,  1  Kan.  340.  MASS.— Com. 
v.  Roby,  29  Mass.  (12  Pick.)  496. 
MINN.— Maher  v.  State,  3  Minn. 
444.  MISS.— Caleb  v.  State,  39 
Miss.  721;  Skates  v.  State,  64  Miss. 
644,  1  So.  843.  N.  H—  State  v. 
Prescott,  7  N.  H.  291.  N.  Y.— 
People  v.  Douglass,  1  Cow.  26; 
Eastwood  v.  People,  14  N.  Y.  562; 
Eastwood  v.  People,  3  Park.  Cr. 
Rep.  25.  N.  C— State  v.  Tilghman, 
33  N.  C.  (11  Ired.  L.)  514.  R.  I.— 
State    v.    O'Brien,    7    R.    I.    337. 


TENN.— Hines  v.  State,  27  Tenn. 
(8  Humph.)  597.  TEX— Cox  v. 
State,  7  Tex.  App.  1;  West  v.  State, 
7  Tex.  App.  150.  VA. — Philips  v. 
Com.,  60  Va.  (19  Gratt.)  485.  WIS. 
—Rowan  v.  State,  30  Wis.  132; 
State  v.  Dolling,  37  Wis.  396. 

After  a  conviction  of  manslaugh- 
ter it  is  no  ground  for  a  reversal 
that  one  of  the  jurors  had  been  ab- 
sent, during  an  adjournment  of  the 
case,  for  ten  days,  in  the  custody 
of  a  sworn  officer,  under  suitable 
instructions ;  though  it  would  have 
been  otherwise  had  the  conviction 
been  for  a  capital  offense. — Moss 
v.  Com.,  107  Pa.  St.  267. 

l  Supra,  §  1758.  FLA. — Bird  v. 
State,  18  Fla.  493.  IND.— Medler 
v.  State,  26  Ind.  171;  Riley  v.  State, 
95  Ind.  446.  KAN.— State  v.  Hen- 
dricks, 32  Kan.  559,  4  Pac.  1050. 
N.  Y—  People  v.  Reagle,  60  Barb. 
527.  NEV.— State  v.  Jones,  7  Nev. 
408;  State  v.  Harris,  12  Nev.  414; 
State  v.  Pritchard,  15  Nev.  100. 
S.  C— State  v.  Stewart,  26  S.  C. 
125,  1  S.  E.  468.  TENN.— Mann 
v.  State,  40  Tenn.  (3  Head.)  373; 
Cartwright  v.  State,  80  Tenn.  (12 
Lea)  620.    TEX.— Russell  v.  State, 
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tion  of  the  rightfulness  of  such  separation  is  within  the 
discretion  of  the  judge  trying  the  case,  not  subject  to 
revision  on  error;2  but  this  only  holds  in  cases  in  which 
there  has  been  no  manifest  injustice  exhibited  on  the 
record.3 

The  latter  view  held  as  to  misde- 


§1764. 

meanors.  2.  In  felonies  not  capital,  and  misdemeanors, 
it  is  for  the  defendant  to  prove  tampering;  and  separa- 
tion is  within  the  discretion  of  the  court.1 


11  Tex.  App.  288.  VT— State  v. 
Camp,  23  Vt.  551.  WIS.— Crockett 
v.  State,  52  Wis.  211,  8  N.  W.  603. 

Consent  to  separation  and  waiver 
of  objection  because  thereof,  such 
separation  does  not,  per  se,  invali- 
date the  verdict. — State  v.  McMa- 
hon,  17  Nev.  373,  30  Pac.  1003. 

Failure  to  keep  jurors  in  custody 
is  prima  facie  evidence  for  a  new 
trial. — State  v.  Pritchard,  15  Nev. 
100. 

Juror  constantly  in  presence  of 
sworn  officer,  rule  as  to  separation 
does  not  apply. — See  note  to  43 
Am.  Dec.  82. 

Juror  so  situate  he  could  ex- 
change single  word  with  stranger 
without  being  overheard  by  the 
officer  in  charge  is  sufficient  to  es- 
tablish a  technical  separation  of 
the  jury. — State  v.  Harris,  12  Nev. 
414,  422. 

See,  also,  notes,  43  Am.  Dec.  87; 
103  Am.  St.  Rep.  168. 

Part  of  jury  with  sheriff,  balance 
locked  in  room  with  unsworn  dep- 
uty, not  ground  for  new  trial. — 
Philips  v.  Com.,  59  Va.  (18  Gratt.) 
983,  98  Am.  Dec.  765. 

Person  not  juror  remaining  over 
night  in  grand  jury  room,  ground 
for  a  new  trial. — Wright  v.  State, 
17  Tex.  App.  152. 

Prosecution   must  show  separa- 


tion not  prejudicial,  or  separation 
of  jury  ground  for  a  new  trial- 
State  v.  Robinson,  20  W.  Va.  713, 
43  Am.  Rep.  799;  State  v.  Harri- 
son, 36  W.  Va.  729,  18  L.  R.  A.  224, 
15  S.  E.  982. 

Separation  of  one  juror  ground 
for  new  trial.— Wright  v.  State,  17 
Tex.  App.  152. 

Separation  from  others  to  take 
part  in  dramatic  performance  by 
juror,  without  being  attended  by 
sheriff,  ground  for  new  trial  al- 
though defendant  consented  to 
separation  in  sheriffs  custody. — 
Wilson  v.  State,  18  Tex.  App.  576. 

Separation  not  cause  for  new 
trial  when  it  is  shown  that  no 
juror  had  any  communication  with 
any  outside  person  in  relation  to 
the  case,  or  received  any  impres- 
sions except  those  derived  at  the 
trial. — State  v.  Ward,  19  Nev.  301, 
10  Pac.  134. 

See,  also,  note  43  Am.  Dec.  82. 

2  Sargent  v.  State,  11  Ohio  472; 
State  v.  Bngle,  13  Ohio  490;  Davis 
v.  State,  15  Ohio  72;  State  v.  An- 
derson, 2  Bail.  L.  (S.  C.)  565; 
State  v.  McBlmurray,  3  Strobh.  L. 
(S.  C.)  34. 

See,  also,  supra,  §§  1436  et  seq., 
1668,  1753. 

3  See,  supra,  §§  1433  et  seq. 

l  See  cases  cited  supra,  §§  1753, 
1754;  State  v.  Madoil,  12  Ma.  151. 
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§  1765.  Prevailing  view  is  that  such  irregular- 
ities may  be  cured  by  consent.  3.  Even  should  separa- 
tion, prior  to  charge  of  court,  irregularly  take  place,  with- 
out tampering,  this,  according  to  the  preponderance  of  au- 
thority, may  be  cured  by  the  defendant's  consent.1 

Until  the  panel  is  complete,  separation  may  in  any  view 
take  place.2 

§  1766.  Unsworn  or  improper  officer  in  charge 
ground  for  new  trial;  intrusion  of  officer  during  de- 
LIBERATIONS. As  has  been  already  noticed,1  the  officer  hav- 
ing charge  of  the  jury  should  be  duly  sworn  to  keep  them 
"in  some  convenient  and  private  place,"  etc.,  "and  not 
suffer  any  person  to  speak  with  them,  nor  to  speak  to 
them  yourself  on  the  subject  of  the  case,  without  leave  of 
court."  Should  the  jury  be  accompanied  by  an  unsworn 
officer,  the  verdict  will  be  set  aside  unless  it  appear 
affirmatively  that  it  was  not  in  any  way  influenced  by  the 
inadvertence.2  A  series  of  officers  may  be  successively 
sworn  for  this  purpose,  to  keep  up  the  chain  of  attend- 
ance.3 But  it  is  not,  in  all  jurisdictions,  necessary  that 
the  officer  should  have  a  special  jurat.*  Nor  is  it  ground 
for  new  trial  that  among  the  deputy  sheriffs  who  had  gen- 
eral custody  of  the  jury  was  one  who  was  a  witness  on  the 

1  Supra,  §§  366,  1455,  1668.  were  in  charge  of  the  proper  offl- 

2  Supra,  §  1454.  cer,  the  presumption  is  that  he 
i  Supra,  §  1663.  was  sworn. — Clark  v.  State,  67 
2  ILL. — Mclntyre  v.   People,  38      Tenn.   (8  Baxt.)   591. 

111.  514 ;  Wilhelm  v.  People,  72  111.  3  See   Com.   v.   Jenkins,   Thach. 

468.      MISS.— Hare    v.     State,     5  C.  C.  118;   Com.  v.  Wormeley,  49 

Miss.    (4   How.)    187;    McCann   v.  Va.  (8  Gratt.)  708,  712,  56  Am.  Dec. 

State,   17   Miss.    (9   Smed.   &   M.)  162. 

465.     TENN.— Luster  v.  State,  30  '  4  Doyal    v.    State,    70    Ga.    134; 

Tenn.    (11  Humph.)    169.    WIS.—  Davis  v.  State,  15  Ohio  72,  45  Am. 

Brucker  v.  State,  16  Wis.  333.  Dec.  559;  Stone  v.  State,  23  Tenn. 

Compare:     Trim  v.  Com.,  59  Va.  (4  Humph.)  27. 

(18  Gratt.)   983,  98  Am.  Dec.  765.  In   Missouri  the  officer  must  be 

Officer's  oath  must  be  specific. —  sworn  when  the  jury  pass  into  his 

See   Spain  v.   State,  67   Tenn.    (8  charge    (State   v.    Underwood,    76 

Baxt.)   514.  Mo.   630),   and  this   is  the  better 

If  the  record  avers  that  the  jury  view. 
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trial  for  the  prosecution,5  though  it  has  been  held  other- 
wise when  the  officer  actually  in  close  attendance  was  such 
a  witness.6 

The  intrusion  even  of  a  legally  qualified  officer  on  the 
deliberations  of  the  jury  may  be  a  ground  for  new  trial,7 
though  there  is  good  reason  as  well  as  high  authority  to 
hold  that  when  the  officer  is  shown  to  have  in  no  way  in- 
terfered with  the  deliberations,  such  presence  being  for 
the  comfort  and  security  of  the  jury,  and  in  no  way  acting 
as  a  restraint  or  pressure  on  them,  this  does  not  vitiate 
the  verdict.8 

It  is  a  violation  of  duty,  which  is  ground  for  a  new 
trial,  for  the  officer  to  speak  to  the  jury  on  the  case,  unless 
to  ask  whether  they  have  agreed  on  a  verdict;9  or  to  treat 
them,  he  hoping  for  a  reward  in  case  of  conviction.10 

§  1767.  Impboper  reception  of  materials  of  proof 
ground  for  new  trial.  The  jury  are  entitled  to  take  out 
with  them  such  papers  and  instruments  of  evidence  as 
have  been  admitted  in  the  case,  provided  all  asked  for  are 
sent  out,  and  the  action  of  the  court  in  this  respect  be  at 

5  Read    v.    Com.,    63    Va.     (22  8  GA.— Jones  v.  State;  68  Ga.  760. 

Gratt.)   924.     See,  infra,  §  1755.  ILL.— Gainey  v.  People,  97  111.  270, 

e  State  v.  Snyder,  20  Kan.  306;  37   Am.   Rep.  109.     KY  —  Com.   v. 

McElrath    v.    State,    32    Tenn.    (2  Shilds,  65  Ky.  (2  Bush)  81.   MO  — 

Swan)  378;  Infra,  §  1790.  State  v.  Hopper,  71  Mo.  425.  N.  Y. 

7  People  v.  Knapp,  42  Mich.  267,  — People  v.  Hartung,  8   Abb.   Pr. 

32  Am.  Rep.  156,  3  N.  W.  927.  132,  17  How.  Pr.  85,  4  Park.   Cr. 

There  are  many  cases,  however,  Rep.  216,  256;  affirmed  4  Park.  Cr. 
in  which  officers  in  charge  are  nee-  Rep.  319,  which  case  is  reversed 
essarily  in  attendance  during  the  22  N.  Y.  95;  People  v.  Wilson,  4 
jury's  deliberations.  Such  attend-  Park.  Cr.  Rep.  619,  reversing  8 
ance  should  only  be  ground  to  set  Abb.  Pr.  137.  VT. — State  v.  Hop- 
aside  the  verdict  when  it  amounts  kins,  35  Vt.  250.  VA. — Read  v. 
to  presence  during  the  jury's  dis-  Com.,  63  Va.  (22  Gratt.)  924.  WIS. 
cussions,  or  when  it  interferes  — Crockett  v.  State,  52  Wis.  211, 
with  freedom   of  deliberation,   or  8  N.  W.  603. 

when  the  officer  is  shown  to  have  9  Rickard  v.  State,  74  Ind.  275; 

a  bias  in  the  case,  or,  as  has  been  State  v.  Dallas,  35  La.  Ann.  899. 

seen,  not  to  have  been  duly  quali-  io  People  v.  Myers,  70'Cal.  582, 

fied.  12  Pac.  719. 
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the  close  of  the  trial,  in  open  court  and  before  the  parties.1 
Should  the  jury  receive  any  material  paper,  book,  or  other 
article,  likely  to  affect  their  deliberations,  which  has  not 
been  put  in  evidence,  this,  if  leading  to  a  conviction,  will 
be  a  cause  for  setting  aside  the  verdict,2  unless  the  recep- 
tion was  not  objected  to  at  the  time  by  defendant's  coun- 
sel, though  then  cognizant  of  the  fact.3 

In  another  volume4  will  be  found  an  enumeration  of  the 
cases  in  which  the  jury  are  permitted  to  inspect  articles 
material  to  the  issue.  If  this  be  done  out  of  court,  in 
the  absence  of  the  defendant,  it  is  a  fatal  irregularity. 
Hence,  experiments  by  a*  jury  with  old  boots  to  see 
whether  they  would  make  tracks  of  a  particular  kind,  such 
experiments  being  out  of  court,  and  without  leave  of 
court,  will  vitiate  a  conviction.5  But  it  is  otherwise  when 
the  court  grant  leave,  in  the  presence  of  parties,  to  take 
out  the  articles  in  question.6  Thus  it  is  no  ground  for  a 
new  trial  that  the  court  permitted  the  jury  to  take  out  a 
bottle  of  ale  which  was  a  part  of  the  ale  whose  manufac- 
ture was  the  subject  of  the  trial.7  But  it  is  settled  that 
a  verdict  will  be  set  aside  when  the  jury,  during  their 
deliberations,  receive  a  paper  of  any  character,  not  in  evi- 

lRainforth  v.  State,  61  111.  365;  State  v.  Nichols,  29  Minn.  357,  13 
State  v.  Tompkins,  71  Mo.  613.  N.  W.  153. 

2  Supra,  §1664;   Co.  Lit.  227;   2  41  Whart.   Crim.   Ev.    (Hilton's 

Hale  P.  C.  306.    ARK.— Atkins  v.      ed-)-  §  312- 

5  State  v.  Saunders,  68  Mo.  120. 

6  Powell  v.  State,  61  Miss.  319. 

i  State  v.  McCafCerty,  64  Me.  223. 
v.  People,  38  111.  527.     IND.-See  As  tQ  what  papers  ^ 

Jones  v.  State,  89  Ind.  82.   MASS.  udderzook  v.  Com-j  76  Pa   st  340 

-Whitney   v.   Whitman,    5   Mass.  Delivery    of    bundle    of    deposi. 

405;  Com.  v.  Edgerly,  92  Mass.  (10  tJons  tQ  jury_  by  ^  ^^  fop 

Allen)   184.     ENG.-R.  v.   Sutton,  ^  plaintiffiS)   after  the   evidence 

4  Moo.  &  S.  532.  was  concludedj  a  portion  of  which 

As   to   taking    exhibits   to   jury  were  not  in  evidence,  the  verdict 

room,  see  People  v.  Paget,  1  Ida.  for   the   plaintiffs   was   set   aside, 

102;  Cudahy  Packing  Co.  v.  Skou-  though  the  jury  swore  that  they 

mal,  60  C.  C.  A.  306,  125  Fed.  475.  nad    not    opened    the    bundle.— 2 

8  Jackson  v.  State,  76  Ga.  551;  Hale  P.  C.  308. 


State,  16  Ark.  568.    IDA.— People 
v.  Page,  1  Ida.  102.     ILL.— Yates 
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dence,  calculated  to  lead  them  to  the  verdict  they  render,8 
there  being  no  proof  offered  that  the  jury  were  not  preju- 
diced by  the  paper.9  It  is  otherwise  where  a  paper,  with- 
out the  action  of  the  successful  party,  finds  its  way  into 
the  jury-box,  but  is  not  read  by  the  jury.10 

§  1768.     So  OF  IRREGULAR  RECEPTION  OF  BOOKS.     The 

old  rule  was  that  if  a  jury  send  for  a  book,  on  their  own 
motion,  after  they  have  retired,  and  read  it,  their  verdict 
is  avoided  ;x  and  this  distrust  has  been  extended  so  far  as 
to  withhold  from  the  jury  treatises  on  law  which  bothj 
parties  consent  to  permit  the  jury  to  read.  Thus,  on  one 
occasion,  Lord  Tenterden,  though  the  counsel  on  both 
sides  consented,  refused  to  send  out  to  the  jury,  on  their 
request,  a  copy  of  Selwyn's  Law  of  Nisi  Prius,  observing 
that  the  proper  course  for  the  jury  to  adopt  was  for  them 
to  come  into  court,  state  their  question,  and  receive  the 
law  from  the  court.2  The  reception  by  the  jury,  also,  with- 

8  KAN. — State  v.  Taylor,  20  Kan.  but  no  comments  thereon  which 
643.  N.  Y. — Hackley  v.  Hastee,  3  could  prejudice  the  prisoner;  nor 
Johns.  252.  PA. — Sheaff  v.  Gray,  2  because  they  had  the  statute  de- 
Yeates  273;  Alexander  v.  Jamie-  fining  the  offense  under  trial  be- 
son,  5  Binn.  238;  Com.  v.  Landis,  fore  them  during  their  delibera- 
12  Phila.  576,  34  Leg.  Int.  204.  tions.— People  v.  Gaffney,  14  Abb. 
S.  C— State  v.  Tindall,  10  Rich.  Pr.  N.  S.  (N.  Y.)  36,  Sheld.  (N.  Y.) 
L.  212.    FED.— Lonsdale  v.  Brown,  304;  affirmed,  50  N.  Y.  416. 

4  Wash.  148,  Fed.  Cas.  No.  8494.  — Otherwise  where  the  reports 

ENG.  —  Vicary   v.    Farthing,    Cro.  are  imperfect. — Walker  v.  State,  37 

Eliz.  411,  78  Eng.  Repr.  653.  Tex.  366.     See  Wilson  v.  People, 

9  State  v.  Lantz,  23  Kan.  728,  33  4  Park.  Cr.  Rep.  (N.  Y.)  619. 
Am.  Rep.  215;  Com.  v.  Landis,  12  In  Farrar  v.  State,  2  Ohio  St.  54, 
Phila.  (Pa.)   576;   Carter  v.  State,  where  a  jury,  without  the  knowl- 
77  Tenn.  (9  Lea)  440.  edge  or  aid  of  any  one,  procured 

10  Hix  v.  Drury,  22  Mass.  (5  a  part  of  a  newspaper  containing 
Pick.)  296;  Com.  v.  Edgerton,  92  the  charge  of  the  judge  in  the 
Mass.  (10  Allen)  184.  cause,  and  used  it  to  guide  their 

New  trial   will    not   be   granted  deliberations,  although  the  report 

after  conviction  in  a  capital  case  was  accurate,  the  verdict  was  set 

merely  because  the  jury,  during  aside. 

their    deliberations,    became   pos-  l  Vin.  Abr.,  pi.  18;  Co.  Lit.  227. 

sessed  of  and  read  a  newspaper,  See  Farrar  v.  State,  2  Ohio  St.  54. 

containing  a  report  of  the  trial,  2  See  Hunnicutt  v.  State,  18  Tex. 


2218 


CRIMINAL  PROCEDURE. 


§1769 


out  application  to  and  consent  of  the  court,,  of  the  statutes 
bearing  on  the  case,  has  been  ruled  ground  for  setting 
aside  a  verdict  of  conviction  ;s  but  it  has  been  held  to  be 
no  such  ground  that  the  jury  during  their  deliberations 
had  the  opportunity  of  access  to  a  set  of  state  reports  ;4 
or  that  they  obtained  a  copy  of  the  code  in  order  to  frame 
their  verdict.6 

—  So  OF  RECEPTION  OF  REPORTS  OF  EVIDENCE. 


§1769.   - 

Does  the  reception  by  the  jury  of  a  report  of  the  evidence 
avoid  the  verdict?  It  certainly  does  not  when  the  jury 
do  not  read  the  paper,  or  read  only  collateral  matters 
from  the  same  paper  not  relative  to  the  case.  Thus, 
where  the  officers  attending  upon  the  jury,  under  a  mis- 
take of  duty,  permitted  them  to  read  the  newspapers,  the 
officers  first  inspecting  them,  and  cutting  out  everything 
that  in  any  manner  related  to  the  trial ;  and  it  appeared 
that,  in  point  of  fact,  the  jurors  never  saw  anything  in 


App.  523;  Burrows  v.  Unwin,  3 
Car.  &  P.  310,  14  Eng.  C.  L.  583. 

In  a  case  of  treason,  before  Wil- 
son, Blair,  and  Patterson,  justices, 
in  the  United  States  Circuit  Court, 
the  jury,  as  is  stated  by  Mr.  Dal- 
las, were  permitted,  with  consent 
of  parties,  to  take  with  them  Fos- 
ter's Crown  Law,  and  the  Acts  of 
Congress. — United  States  v.  Vigol, 
2  U.  S.  (2  Dallas)  347,  1  L.  Ed. 
410,  Whart.  State  Tr.  176. 

The  Supreme  Court  of  Louisiana, 
in  1871,  in  a  case  where  the  allega- 
tion was  that  the  jury,  in  consid- 
ering their  verdict,  were  allowed 
by  the  trial  judge  "to  have  in 
their  room  Wharton's  Crim.  Law, 
to  consult  in  relation  to  their  ver- 
dict," declared  "that  we  see  no 
force  in  the  point." — State  v.  Tally, 
23  La.  Ann.  678. 

In  Durham  v.  State,  70  Ga.  264,  it 
was  held  that  assent  by  defendant's 


counsel  to  the  jury  deliberating  in 
the  court-room,  though  counsel 
was  advised  that  the  court-room 
contained  law  books  bearing  on 
the  ease,  precluded  an  objection 
being  taken  to  the  jury  reading 
the  books. 

3  State  v.  Kimball,  50  Me.  509; 
State  v.  Smith,  6  R.  I.  (3  Ames) 
33;  Merrill  v.  Navy,  6  R.  I.  (3 
Ames)  33;  State  v.  Patterson,  45 
Vt.  308,  12  Am.  Rep.  200. 

Contra:  People  v.  Gaffney,  14 
Abb.  Pr.  N.  S.  (N.  Y.)  36,  Sheld. 
304;  affirmed  50  N.  Y.  416;  Loew 
v.  State,  60  Wis.  559,  19  N.  W. 
437. 

4  State  v.  Harris,  34  La.  Ann. 
118;   State  v.  Hopper,  71  Mo.  425. 

5  Graves  v.  State,  63  Ga.  740 ; 
State  v.  Tanner,  38  La.  Ann.  307; 
People  v.  Draper,  28  Hun  (N.  Y.) 
1,  1  N.  Y.  Cr.  Rep.  134. 


§  1770  IRREGULAR  COMMUNICATION   OP   COURT.  2219 

any  newspaper  relative  to  the  trial,  and  after  the  charge 
from  the  court  were  not  allowed  to  see  any  until  after 
they  had  delivered  their  verdict;  it  was  held,  by  Judge 
Story,  that  this  was  an  irregularity  in  the  officers,  but 
not  sufficient  to  justify  the  court  in  setting  aside  a  verdict 
and  granting  a  new  trial,  or  treating  the  matter  as  a 
mistrial.1  But  where  the  jury,  on  their  own  motion,  ob- 
tain, after  they  retire,  a  report  of  the  judge's  charge, 
which  they  use  to  guide  their  deliberations,  this,  as  has 
been  seen,  has  been  held  ground  to  set  aside  a  verdict  of 
conviction.2  But  it  has  been  ruled  that  the  mere  fact  of 
a  jury  becoming  possessed,  after  retiring,  of  an  accurate 
newspaper  report  of  the  evidence,  without  any  comments 
thereon,  is  not  ground  to  set  aside  the  verdict;3  though 
it  is  otherwise  when  the  report  is  imperfect,4  or  when 
the  paper  received  is  a  review  of  the  case.5  And  it  is  not 
ground  for  a  reversal  that  a  report  of  the  evidence  at  the 
coroner's  inquest  was  in  the  jury-room,  it  not  appearing 
that  they  read  it.6 

§  1770.     So  OF  IRREGULAR  COMMUNICATION  OE  COURT. 

It  is  irregular  even  for  the  trial  judge,  after  the  jury  have 
retired,  to  confer  with  them  except  in  the  presence  of  the 
parties ;  and  if  any  communication  is  so  made  by  him  to 
them,  in  any  way  calculated  to  prejudice  the  defendant, 
this  will  avoid  the  verdict.1  Whatever,  as  to  the  merits, 

In  State  v.  Robinson,  20  W.  Va.  4  Walker  v.  State,  37  Tex.  366. 

713,  43  Am.  Rep.  799,  it  was  held  b  Carter  v.   State,   77  Tenn.    (9 

that  permission  to  the  jury  to  re-  Lea)  440. 

ceive  sealed   letters   was   ground  «  State  v.  Harris,  34  La.  Ann. 


for  new  trial. 

l  United    States    v.    Gibert,    2 
Sumn.  19,  Fed.  Cas.  No.  15204. 


118. 

i  See,  supra,  §  1483.  GA  —  Craw- 
ford v.  State,  12  Ga.  142.  ILL.— 
Fisher  v.  People,  23  111.  283.   IND. 

2  Farrar  v.  State,  2  Ohio  St.  54.      —Hall  v.  State,  8  Ind.  439.   IOWA— 

3  People  v.  Gaffney,  14  Abb.  Pr.  O'Connor  v.  Guthrie,  11  Iowa  180. 
N.  S.  (N.  Y.)  36,  Sheld.  304;  af-  LA.— State  v.  Frisby,  19  La.  Ann. 
firmed  50  N.  Y.  416.  See  Gilson  v.  143.  MASS.— Sargent  v.  Roberts, 
People,  4  Park.  Cr.  Rep.  (N.  Y.)  18  Mass.  (1  Pick.)  337,  11  Am. 
619.  Dec.   185;    Com.  v.  Ricketson,   46 
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passes  from  the  judge  to  the  jury,  should  be  in  the  pres- 
ence of  the  parties,  open  to  their  correction  at  the  time, 
and  to  exception,  so  that  it  may  be  open  to  a  revisory 
court.  It  has  therefore  been  held  that  the  sending  in  by 
the  judge  of  a  prior  written  charge  to  a  grand  jury  will 
avoid  the  verdict  ;2  and  the  same  result  was  reached  where 
the  judge,  after  the  jury  had  retired,  and  had  declared 
that  they  were  unable  to  agree,  told  the  jury  that  the  case 
was  a  peculiar  one,  and  that  he  had  reason  to  believe  they 


Mass.  (5  Met.)  412.  MINN.— Ho- 
berg  v.  State,  3  Minn.  262.  MO. — 
State  v.  Alexander,  66  Mo.  148. 
N.  Y—  Plunkett  v.  Appleton,  41 
N.  Y.  Super.  Ct.  (6  Jones  &  S.) 
159;  affirmed  51  How.  Pr.  469. 
TENN.— Witt  v.  State,  45  Tenn.  (5 
Cold.)  11.  TEX.— Taylor  v.  State, 
42  Tex.  504.  WIS.— Havenor  v. 
State,  125  Wis.  444,  4  Ann.  Cas. 
1052,  104  N.  W.  116. 

Communication  by  court  to  jury, 
after  they  have  retired  to  delib- 
erate, not  made  in  open  court,  and 
without  the  knowledge  of  parties 
and  counsel,  is  reversible  error. — 
Havenor  v.  State,  125  Wis.  444, 
4  Ann.  Cas.  1052,  104  N.  W.  116. 

See  note,  17  L.  R.  A.  (N.  S.)  609. 

Absence  of  showing  communica- 
tion sent  by  judge  to  the  jury  had 
some  relation  to,  or  bearing  upon, 
the  case,  held  not  to  be  ground  for 
new  trial,  in  People  v.  Kelly,  31 
Hun  (N.  Y.)  225,  2  N.  Y.  Cr. 
Rep.    15. 

Communication  by  judge,  from 
his  lodgings,  after  adjournment,  to 
jury,  with  consent  of  counsel,  noti- 
fying the  jury  that  the  court  would 
meet  them  at  a  stated  hour,  is 
not  error. — Rafferty  v.  People,  72 
111.  37. 

Conversation  by  court  with 
juror,  after  retirement,  in  regard 


to  the  case,  is  reversible  error. 
See  State  v.  Alexander,  66  Mo. 
148;  Watertown  Bank  &  Loan  Co. 
v.  Mix,  55  N.  Y.   558. 

Written  communication  by  court 
to  jury  after  they  have  retired, 
without  the  express  consent  of  the 
parties,  is  reversible  error. — Plunk- 
ett v.  Appleton,  41  N.  Y.  Sup.  Ct 
(6  Jones  &  S.)  159;  affirmed,  51 
How.  Pr.  469.  See  State  v.  Alex- 
ander, 66  Mo.  148;  Watertown 
Bank  &  Loan  Co.  v.  Mix,  51  N.  Y. 
558. 

Written  communication  by  court 
to  jury  after  retirement,  held  not 
to  be  ground  for  new  trial  where 
prevailing  party  chargeable  with 
no  wrong  and  no  injury  could 
thereby  result  to  the  defeated 
party. — State  v.  Borchert,  68  Kan. 
360,  74  Pac.  1108. 

2  Holton  v.  State,  2  Fla.  476. 
Judge  Edmonds,  on  a  trial  for  mur- 
der, sent  word  to  a  jury,  who  had 
applied  to  him  for  a  law  book  on 
manslaughter,  that  they  "had 
nothing  to  do  with  manslaughter." 
This  was  communicated  to  them 
by  the  officer  in  the  absence  of 
counsel,  but  was  held  not  sufficient 
ground  for  a  new  trial. 

But  see  People  v.  Carnal,  1  Park. 
Cr.  Rep.  (N.  Y.)  256,  262,  676; 
People  v.  Carnal,  2  Park.  Cr.  Rep. 
(N.  Y.)  777-779. 
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had  been  tampered  with  ;3  and  where,  as  we  have  seen,  the 
jury  obtained  possession  of  a  fragment  of  a  newspaper 
containing  the  charge  or  part  of  the  charge  of  the  judge 
on  the  issue  before  them.4  It  has  also  been  held  ground 
for  new  trial  that  the  court  took  testimony,  in  the  pres- 
ence of  the  jury,  on  preliminary  questions  calculated  to 
prejudice  the  defendant  ;5  or  ordered  during  the  trial  ar- 
rest of  defendant's  witnesses  for  perjury.8  It  is  not,  how- 
ever, ground  to  set  aside  the  verdict  that  the  judge,  in 
presence  of  counsel  on  both  sides,  charged  the  jury  a  sec- 
ond time  upon  matters  of  evidence,  after  they  returned  to 
court,  stating  they  could  not  agree,  but  without  request 
for  further  instructions;7  and  so  where,  after  the  jury 
had  retired  to  consult  on  their  verdict  they  sent  a  note  in 
writing  to  the  court,  in  absence  of  parties  and  counsel, 
requesting  advice  on  certain  points  in  the  case,  and  the 
judge  returned  the  writing  without  reply,  and  directed  the 
officer  to  hand  a  volume  of  reports  to  the  foreman,  and  to 
request  him  to  read  a  part  of  a  decision,  to  the  effect 
that  a  jury  in  such  circumstances  could  not  communicate 
with  the  judge  except  in  open  court;8  and  so  where  the 
judge,  in  answer  to  a  note  from  a  juryman,  gave  an 
answer  not  calculated  to  prejudice  the  defendant;9  and 
where  the  evidence  merely  was  that  the  judge  received  a 
note  from  the  jury  which  he  answered,  there  being  no 
proof  of  the  contents'  of  the  note  or  answer.10  And  a  new 
trial  was  refused  when  the  court,  after  the  jury  had  re- 
turned for  instructions,  read  evidence  to  them  in  the 
absence  of  the  prisoner  and  his  counsel;11  and  where, 

8  State  v.  Ladd,  10  La.  Ann.  271.  Com.    v.    Snelling,    32    Mass.    (15 

<Farrarv.  State,  2  Ohio  St.  54.  Pick.)    321;    State  v.   Connolly,   7 

In   Florida,  it  is  held  not  to  be  Mo.  App.  40. 

error  to  permit  the  jury  to  take  8  Com.  v.  Jenkins,  Thach.  C.  C. 

out  the  whole    (otherwise   as   to  (Mass.)  118. 

part)  of  the  written  charge  of  the  9  Doyle  v.  United  States,  11  Biss. 

court.— Dixon  v.  State,  13  Fla.  636.  100,  10  Fed.  269. 

6  Hull  v.  State,  65  Ga.  36.  10  People  v.  Keeley,  44  N.  Y.  526. 

6  Burke  v.  State,  66  Ga.  157.  n  Jackson  v.  Com.,  60  Va.   (19 

7  Crawford  v.  State,  12  Ga.  142;  Gratt.)  656. 
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under  similar  circumstances,  the  judge,  in  presence  of  the 
defendant  but  in  the  absence  of  defendant's  counsel,  made 
to  the  jury  a  statement  not  touching  the  merits.12  But 
such  precedents  should  not  be  extended  so  as  to  permit 
an  opinion  bearing  on  the  merits  to  be  given  by  the  judge 
to  the  jury  in  the  absence  of  the  defendant.13 

—  So  OF  CONVERSING  WITH   OTHERS  AS  TO  CASE 


§1771.   - 

AND  RECEPTION  OF  INFORMATION  AS  TO  THE  CASE.     It  is  Well 

settled  that  if  a  jury,  after  they  are  sworn  in  a  case,  and 
before  its  sealing  for  rendition,  hear  other  testimony  than 
that  rendered  in  the  case,  or  converse  with  strangers  on 
the  subject  of  the  case,  it  will  vitiate  the  whole  procedure.1 
But  overhearing  by  the  jury  of  the  casual  remark  of  a 
bystander  as  to  the  merits  is  not  ground  for  a  new  trial.2 
Nor  does  overhearing  any  conversation  after  the  verdict 
has  been  rendered  but  before  discharge,  vitiate.3 


Contra:  Wade  v.  State,  12  Ga.  25. 

12  State  v.  Pike,  65  Me.  111. 
Compare:  People  v.  Cessiano,  31 

Hun  (N.  Y.)  388,  1  N.  T.  Cr.  Rep. 
505;  Hunnicutt  v.  State,  18  Tex. 
App.  523. 

13  Supra,  §  1483;  State  v.  Daven- 
port, 33  La.  Ann.  231. 

1  Knight  v.  Freeport,  13  Mass. 
218;  Perkins  v.  Knight,  2  N.  H. 
474;  State  v.  Tilghman,  33  N.  C. 
(11  Ired.  L.)  513;  State  v.  Noblett, 
42  N.  C.  (2  Jones  L.)  418;  Hudson 
v.  State,  17  Tenn.  (9  Yerg.)  408; 
infra,  §  1791. 

As  to  English  practice,  see  R.  v. 
Martin,  L.  R.  1  C.  C.  378;  and  see, 
supra,  §§1656-1664. 

2  People  v.  Reavy,  45  Hun 
(N.  Y.)  418;  Brake  v.  State,  63 
Tenn.  (4  Baxt.)  161. 

3  James  v.  State,  55  Miss.  57,  30 
Am.  Rep.  496. 

Visiting  of  the  jury  by  a 
stranger,  with  reasonable  refresh- 


ments, under  the  supervision  of 
the  officer  in  charge,  does  not 
vitiate  the  verdict,  no  conversation 
as  to  the  case  having  taken  place. 
—Com.  v.  Roby,  29  Mass.  (12 
Pick.)     496. 

Medical  witness  for  the  Com- 
monwealth, being  accidentally 
present  at  the  hotel  when  the  jury 
were  brought  there  by  the  sheriff 
to  be  lodged  for  the  night,  invited 
the  jury,  in  the  presence  of  the 
sheriff,  to  drink  with  him,  and 
some  of  them  accepted  the  invita- 
tion, it  was  ruled  that  as  this  act 
was  inadvertent,  but  intended  only 
as  an  act  of  courtesy,  and  as  it  was 
all  in  the  presence  of  the  sheriff, 
it  was  not  sufficient  to  set  aside 
the  verdict. — Thompson's  Case,  49 
Va.   (8  Gratt.)   638. 

Nor  is  it  any  ground  for  a  new 
trial  that  the  jury  passed  through 
crowds  of  people  going  to  the 
hotel   where   they   dined,   or   thct 
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§  1772.   So  of  presence  of  PARTY.   It  is  sufficient 

ground  for  a  new  trial  that  a  party  interested  in  the  pros- 
ecution visited  the  jury  during  their  deliberations.1  Thus, 
where  it  appeared  that  the  prosecutor  had  been  in  the 
room  with  the  jury  during  their  deliberations,  it  was  held 
ground  for  new  trial,  though  he  was  acting  officially  as 
high  sheriff,  and  though  there  was  no  misconduct  shown.2 
But  this  is  not  to  be  stretched  so  far  as  to  require  a  new 
trial,  because  one  of  the  deputy  sheriffs,  having  charge 
of  the  jury,  has  been  called  as  a  witness  in  the  case.3 
Where,  however,  a  part  of  the  jury  were  permitted  to 
take  their  meals  with  some  of  the  witnesses  of  the  prose- 
cution, no  officer  being  present,  this  was  held  to  vitiate 
the  verdict.4 

§  1773.     So    OF    TESTIMONY    SUBMITTED    BY    JUROR   OR 

others.  If  any  testimony  material  to  the  issue  be  acted 
on  by  the  jury,  without  having  been  previously  submitted 
in  evidence,  but  be  communicated  to  the  jury  by  one  of 
their  number,  it  will  avoid  the  verdict.1  Thus,  verdicts 
have  been  set  aside  where  an  unsworn  bystander,  during 
the  trial,  stated  to  one  of  the  jury  that  the  testimony  of  a 
witness  under  examination  was  true,2  and  where  the  sher- 
iff handed  to  the  jury,  while  deliberating,  loose  papers 

they  dined  at  the  public  table  at  *  Odle    v.    State,    65    Tenn.    (6 

the    hotel,    under    the    charge    of  Baxt.)   150. 

their  officer,  no  one  speaking  to  or  Compare:    Wilson   v.   State,    65 

tampering   with    them. — Jumpertz  Tenn.  (6  Baxt.)  206. 

v.   People,   21   111.   275;    Adams  v.  i  N.  J.— State  v.  Powell,  7  N.  J.  L. 

People,   47   111.   376;    Browning  v.  (2   Halst.)    244.    OHIO  — Kent   v. 

State,  33  Miss.  47;  Howe  v.  State,  State,  42  Ohio  St.  426.   PA— How- 

20  Tenn.  (1  Humph.)  491.  ser     v.     Com.,     51     Pa.     St.     332. 

i  See  Love  v.  State,  65  Tenn.  (6  TENN.— Sam  v.  State,  31  Tenn.  (1 

Baxt.)  154;  Odle  v.  State,  65  Tenn.  Swan)    61;    Morton    v.    State,    69 

(6  Baxt.)  159.  Tenn.    (1    Lea)    498.    TEX.  — An- 

2  McElrath  v.  State,  32  Tenn.  (2  schicks  v.  State,  6  Tex.  App.  524. 
Swan)  378.  ENG. — R.  v.  Rosser,  7  Car.  &  P. 

3  Reed    v.     Com.,     63    Va.     (22  648,  32  Eng.  C.  L.  803;  R.  v.  Sut- 
Gratt.)     924.  ton,  1  Maule  &  Sel.  532,  541;  R.  v. 

Compare:    State   v.    Snyder,    20      Heath,  18  How.  St.  Tr.  123. 
Kan.  306,  cited,  supra,  §  1766.  2  Dempsey  v.  People,  47  111.  323. 
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purporting  to  be  the  evidence  in  the  case,  not  knowing 
what  the  papers  consisted  of.3  But  it  does  not  follow 
that  a  new  trial  will  be  ordered  because  the  jury  take 
into  consideration  general  knowledge  of  the  character 
of  the  transaction.  Thus,  in  an  indictment  for  a  seditious 
libel,  tending  to  excite  public  outrages,  the  judge  referred 
to  the  personal  knowledge  of  the  jury  for  proof  of  the 
fact  that  serious  riots  had  for  some  time  back  been  occur- 
ring in  the  particular  neighborhood,  and  it  was  held  that 
such  a  reference  was  right,  such  riot  forming  part  of  the 
history  of  the  country;4  and  where  one  of  the  jury  com- 
municated to  his  fellows  mere  opinions  as  to  witnesses 
fin  the  case,  this  has  been  ruled  to  be  no  ground  for  a  new 
trial.5  But  the  case  is  different  where  the  issue  is  affected 
by  the  irregular  submission,  by  one  juror  to  the  others, 
of  material  facts,  connected  with  the  merits.6  Thus,  where 
one  of  the  jurymen  stated  to  his  fellows,  after  they  had 
retired,  that  he  had  heard  a  witness,  whose  credibility  was 
attacked  at  the  trial,  sworn  before  the  grand  jury,  and 
that  his  statement  was  the  same  as  he  had  made  on  the 
trial,  and  it  appeared  that  this  statement  had  much  influ- 
ence in  producing  the  verdict  of  guilty,  it  was  held  that 
this  proceeding  was  illegal,  and  vitiated  the  verdict.7  How 
far  jurors  are  admissible  to  prove  such  misconduct  is 
hereafter  discussed.8 

§  1774.   So  op  visiting  scene  op  opfense.  Visiting 

the  scene  of  the  res  gestae,  by  a  part  of  a  jury,  under  an 
officer's  charge,  after  the  case  is  committed  to  them,  is 

3  Pound  v.  State,  43  Ga.  88.  Conn.  100,  76  Am.  Dec.  593;  Mar- 

4  E.  v.  Sutton,  4  Maule  &  Sel.      tin  v.  State,  25  Ga.  494. 

532,  105  Eng.  Repr.  774.  Independent     investigations     of 

5  See  Purinton  v.  Humphreys,  6  juror  out  of  court,  ground  for  set- 
Me.  (6  Greenl.)  379;  Nolen  v.  ting  verdict  aside.  —  Aldrich  v. 
State,  39  Tenn.  (2  Head.)  520;  Westmore,  52  Minn.  164,  53  N.  W. 
Price  v.  Warren,  11  Va.   (1  Hen.  1072. 

&  M.)  385.  TDonston  v.  State,  25  Tenn.   (6 

e  Talmadge  v.  Northrop,  1  Root      Humph.)  275. 
(Conn.)  522;  State  v.  Andrews,  29  8  Infra,  §  1787. 
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ground  for  a  new  trial.1  It  is  otherwise,  however,  if  the 
visit  is  merely  casual,  and  without  influence  on  the  jury,2 
— e.  g.,  as  where  the  jury,  when  taking  exercise  under  the 
custody  of  an  officer,  walk  by  such  scene.3 

—  But  not  accidental  or  necessary  visit  or 


§1775.   - 

stranger.  The  inadvertent  or  necessary  intrusion  of 
strangers  will  not  be  cause  for  a  new  trial,  unless  coupled 
with  proof  of  communication  made  as  to  the  case  under 
trial.1  A  fortiori  is  this  the  case  when  the  visitor  is  a 
qualified  officer,  present  casually,  though  unsworn  as  to 
the  particular  issue;  no  interference  being  proved.2  Nor 
is  it  ground  for  new  trial  that  the  jury  were  left  for  a 
short  time  unattended,  no  intrusion  by  other  persons 
being  shown,3  or  that  they  took  meals  in  the  house  of  one 
interested  in  the  case,  there  being  no  communication  as 
to  the  case,4  or  that  a  juror,  with  permission  of  court, 
went  out  with  an  officer  to  consult  a  physician.5    But 


1  Eastwood  t.  People,  3  Park. 
Cr.  Rep.  (N.  Y.)  25;  affirmed,  14 
N.  Y.  562;  Ruloff  v.  People,  18 
N.  Y.  179. 

As  to  formal  view,  see,  supra, 
§  1642. 

As  to  visit  of  scene  and  investi- 
gation by  a  single  juror,  see  Aid- 
rich  v.  Westmore,  52  Minn.  164, 
53  N.  W.  72. 

2  See  People  v.  Hope,  62  Cal. 
291;  State  v.  Adams,  20  Kan.  311; 
State  v.  Brown,  64  Mo.  368. 

3  Ibid.  Luck  v.  State,  96  Ind.  63. 

1  Supra,  §  1771.  State  v.  Degonia, 
69  Mo.  485;  Hair  v.  State,  16  Neb. 
1601,  21  N.  W.  464;  Luster  v.  State, 
30  Tenn.  (11  Humph.)  169;  but 
see  Love  v.  State,  65  Tenn.  (6 
Baxt.)  154. 

2  Supra,  §§1664,  1760  et  seq.; 
Kirk  v.  State,  73  Ga.  620;  Trim  v. 
Com.,  59  Va.  (18  Gratt.)  983,  98 
Am.  Dec.  765. 
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Physician  called  in  to  visit  a 
juror  who  was  seriously  ill,  in  a 
capital  case,  after  the  jury  had  the 
case  committed  to  them,  is  not  by 
itself  ground  for  reversal,  the  con- 
versation between  them  being  ex- 
clusively as  to  the  juror's  illness. — 
Goersen  v.  Com.,  106  Pa.  St.  477, 
51  Am.  Rep.  534. 

Presence  of  barber  In  jury  room, 
at  juror's  request,  and  with  con- 
sent of  the  attorneys,  is  not  ground 
for  a  new  trial  in  a  murder  case. — 
Com.  v.  Lombardi,  221  Pa.  St.  31, 
70  Atl.  122. 

3  People  v.  Kelly,  46  Cal.  355; 
State  v.  Turner,  25  La.  Ann.  573. 

As  to  misconduct  of  jury  other 
than  their  separation,  for  which 
new  trial  may  be  had,  see  note, 
134  Am.  St.  Rep,  1041. 

4  Dumas  v.  State,  63  Ga.  600. 

5  State  v.  Vines,  34  La.  Ann. 
1073. 
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where,  on  a  trial  for  an  assault  with  intent  to  Mil,  a  person 
who  was  concerned  in  the  "fight,"  of  which  the  assault 
was  part,  was  permitted  to  "fiddle  for  the  jury"  at  their 
request,  during  their  deliberations,  this,  though  there  was 
no  conversation  on  the  subject  of  the  trial,  was  held 
ground  for  a  new  trial.6 

§  1776. Nor  casual  exhibition-  of  evidence. 

It  may  happen  that  instruments  of  evidence  may  inadvert- 
ently be  seen  by  the  jury,  or  remarks  overheard  by  them, 
not,  however,  through  any  design  on  the  part  of  the  prose- 
cution to  obtain  an  unfair  advantage,  or  with  any  effect 
on  the  jury.  If  on  such  grounds  verdicts  should  be  set 
aside,  few  verdicts  would  stand.  In  such  cases,  therefore, 
the  information  being  communicated  casually,  and  no 
effect  on  the  jury  being  produced,  sufficient  ground  for  a 
new  trial  is  not  laid.  Thus,  where  during  the  trial  and 
before  verdict  inadvertent  remarks  to  the  prejudice  of  the 
defendant  are  made  by  strangers  in  the  hearing  of  jury- 
men, this  will  not  operate  to  disturb  the  verdict  if  it  be 
shown  that  such  remarks  were  not  promoted  by  the  prose- 
cution, or  voluntarily  entertained  and  weighed  by  the 
jurymen.1  The  same  rule  has  been  applied  to  the  casual 
exhibition  of  a  material  paper,2  and  to  other  fortuitous 
exhibition  of  facts  bearing  on  the  case,  but  coming  from 
strangers,  and  not  influencing  the  result.3   And  there  is 

e  State  v.  Cartright,  20  W.  Va.  32.      Hall  v.  Com.,  33  Va.  (6  Leigh)  615, 
l  State  v.  Andrews,  29  Conn.  100,      29  Am-  °ec.  236. 
76  Am.  Dec.  593;  State  v.  Ayre,  23  2  State  v-  Taylor,  20  Kan.   643. 

Supra,  §  1764. 
3  ARK.  —  Stanton    v.    State,    13 

,  ,,   „,       Ark.  (8  Eng.)  319.    GA.— Eppes  v. 

y.  State,  21  Tex.  App.  457,  1  S.  W.      ^^  u  Q&  m  IND._Barlow  y 

448;  Hall  v.  Com.,  33  Va.  (6  Leigh)  state>  2  Blaokt  U4    LA#_state  v 

615,  29  Am.  Dec.  236.  Fruge,  28  La.  Ann.  657.    MISS.— 

Placard  in  jury  room,  on  jury  in  Chase    v.     State,    46     Miss.     683. 

counterfeiting  case  entering  to  de-  N.  J. — State  v.  Cucuel,  31  N.  J.  L. 

liberate,    charging    one    of    their  (2  Vr.)   249,  262.    ORE. — State  v. 

number  with  being  a  counterfeiter,  Brown.  7  Ore.  186.   TENN. — Rowe 

is  not  ground  for  a  new  trial. —  v.   State,   30   Tenn.    (11  Humph.) 


N.  H.   (3  Fost.)   301;   State  v.  Cu- 
cuel, 31  N.  J.  L.  (2  Vr.)  249;  Nance 
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sound  reason  for  this  distinction.  If  jurors  are  allowed 
voluntarily  to  receive  and  weigh  evidence  not  rendered 
on  trial,  no  case  could  be  decided  fairly.  On  the  other 
hand,  if  casual  remarks  as  to  the  case  made  in  the  presence 
of  a  juror,  not  in  any  way  influencing  him,  should  require 
a  new  trial,  no  case  would  be  decided  at  all ;  for  there  is 
no  case  in  which  one  of  the  parties  could  not  manage  to 
have  such  remarks  made.4 

§1777. And  so  of  the  mere  approach  op 

STRANGERS,  AND   TRIVIAL  CONVERSATION.     It  is   at   all   events 

clear  that,  as  a  general  rule,  the  accidental  approach  of 
strangers,  and  collateral  communication  with  them,  unless 
improper  conversation  as  to  the  case  is  entertained,  will 
not  avoid  the  verdict.1  Thus,  handing  five  dollars  casually 
to  a  juror,  in  payment  of  a  debt,  by  a  bystander,  without 
any  reference  or  connection  with  the  case  under  trial,  is 
no  ground  for  a  new  trial.2  Nor  is  the  mere  fact  that  the 
jury  were  for  a  short  time  without  attendants  fatal.3  And 
that  the  jury  were  taken  to  divine  service  during  the  trial, 
and  heard  a  sermon  on  the  text  "Thou  shalt'not  kill," 

491.     TEX.  —  March   v.    State,    44  l  Supra,   §  1760.    ARK.— Stanton 

Tex.   64.  v.    State,    13   Ark.    (8   Bng.)    317; 

As  to  writ  of  error  in  such  cases,  Coker  v.  State,  20  Ark.  51.  GA.— 
see  State  v.  Wart,  51  Iowa  587,  Doyal  v.  State,  70  Ga.  134.  MISS  — 
2  N.  W.  405.  McCann  v.  State,  17  Miss.  (9  Smed. 

Burglars'  tools,  found  on  the  de-      &  M  }  ^.  Ned  y  33  Mjss 

fendant,  were,  during  a  recess  of 
the  court,  while  the  cause  was  on 
trial,  exhibited,  and  their  use  ex- 
plained in  the  presence  of  one  of 
the  jurors,  with  the  knowledge  of 
the  defendant  and  his  counsel,  and 
no  objection  was  made  until  after 
verdict,  it  was  held  that  the  objec- 
tion was  to  be  regarded  as  waived. 
—State  v.  Rand,  33  N.  H.  216. 

4  People  v.  McCurdy,  68  Cal.  576, 
10    Pac.    207;    State    v.    Cook,    30  2  Martin  v.  People,  54  111.  225. 

Kan.  82,  1  Pac.  32;  State  v.  Nance,  3  Hoover  v.   State,  64  Tenn.   (5 

25  S.  C.  168;  State  v.  Schnelle,  24  Baxt.)  672.  See  Love  v.  State,  65 
W.  Va.  767.  Tenn.   (6  Baxt.)   154. 


364.  N.  C— State  v.  Tilghman,  33 
N.  C.  (11  Ired.  L.)  513;  State  v. 
Baker,  63  N.  C.  276.  TENN— 
Rowe  v.  State,  30  Tenn.  (11 
Humph.)  491.  TEX. —  Nance  v. 
State,  21  Tex.  App.  457,  1  S.  W. 
448.  W.  VA.— State  v.  Miller,  24 
W.  Va.  802;  State  v.  Smith,  24 
W.  Va.  815;  State  v.  Flanagan, 
26  W.  Va.  117. 
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does  not  by  itself  vitiate  the  proceedings,  there  being 
nothing  in  the  sermon  calculated  to  bias  the  jury.4 

§  1778.  Presumption  against  such  communica- 
tions. When,  however,  a  communication,  not  on  its  face 
trivial,  is  shown  to  have  been  made  to  the  jury,  during 
their  deliberations,  from  outside,  it  will  be  ground  for  dis- 
turbing the  verdict  unless  it  be  shown  to  have  in  no  way 
touched  the  merits  of  the  case  on  trial.1  Nor  can  a  stran- 
ger, even  by  the  action  of  the  court,  be  permitted  to  ad- 
dress the  jury  as  to  the  merits  of  the  pending  trial,  with- 
out throwing  on  the  prosecution  the  burden  of  showing 
that  the  jury  was  not  thereby  influenced.2  But  the  court 
may  appoint  a  person,  in  ordering  a  view  by  the  jury  of 
the  premises  of  the  res  gestns,  to  point  out  and  name  to 
the  jurors  the  various  localities  referred  to  in  the  testi- 
mony, and  described  in  the  order  viewed.* 

§  1779.  Inattention  or  ignorance  of  juror  must  be 
excepted  to  at  time.  The  fact  that  a  juror  was  asleep 
or  otherwise  inattentive  during  the  trial  is  not  ground  for 
a  new  trial,  where  it  could  have  been  a  matter  of  exception 
at  the  time  and  was  passed  over.1  Ignorance  of  the  Eng- 
lish language,  when  not  known  at  the  time  of  challenge,  is 
ground  for  new  trial.2 

4  Alexander    v.    Com.,    105    Pa.  i  Cogswell  v.  State,  49  Ga.  103 ; 

St.  1.  Baxter  v.  People,  8  111.   (3  Gilm.) 

lSee    authorities    cited,    supra,  386:    United   States  v.  Boyden,   1 

§  1777,  footnote  4.    MISS.-Pope  v.  Low-  266'  Fed"  Cas-  No"  14632- 

State,  36  Miss.  122.  NBV.-State  Burden    °f    proVing    that   *here 

.  „  «,.,-     „,  was  n°   influence  exercised  is  on 

v.  Anderson,  4  Nev.  265;   State  v.      t^a  __„„„i.,- xT-,         0i  ,      -,„ 

JT y<  4  ^T  \r     TT__,  the  prosecution. — Nile  v.  State,  79 

Tenn.  (11  Lea)  694. 

2  Com.  v.  Jones,  12  Phila.  (Pa.) 

550. 

„T    ,. ,,  Compare:   Territory  v.  Romaine, 

App.  570,  2  S.  W.  641.  ,  N    M    ni;   Bonneville  y    ^ 

2  People  v.  Green,  53  Cal.  60.  53  WJs_  680)  n  N.  w.  i27. 

3  People  v.  Bush,  71  Cal.  602,  12  As  to  removal  of  this  objection 
Pac.  781;  People  v.  Milner,  122  hy  employment  of  an  interpreter, 
Cal.  171,  54  Pac.  833.  see,  supra,  §  1605. 


Harris,  12  Nev.  414.  N.  Y  — Hart- 
ung  v.  People,  4  Park.  Cr.  Rep.  256 
319,  as  reversed  in  22  N.  Y.  95 
TEX.— Defriend  v.  State,  22  Tex, 
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§  1780.   But   otherwise   as   to   disobedience   to 

coubt,  resulting  in  INJURY.  Cases  may  occur  in  which  a 
juror,  by  Ms  contumacious  disregard  of  the  directions  of 
the  court,  may  make  a  new  trial  necessary.1  This  has 
been  ruled  to  be  the  case  where  a  juror,  in  disobedience 
to  the  repeated  directions  of  the  court,  took  notes  of  the 
evidence,  which  notes  he  retained.2  But  the  mere  taking 
of  notes  by  a  juror,  without  objection,  is  no  ground  for 
revision.3 

§  1781.  Intoxication,  when  ground  for  new  trial.  In 
New  York  any  indulgence  in  spirituous  liquors,  during 
trial,  by  the  old  rule,  avoided  the  verdict.1  ' '  We  can  not, ' ' 
declared  the  Supreme  Court,  "allow  jurors  thus  of  their 
own  accord  to  drink  spirituous  liquor  while  thus  engaged 
in  the  course  of  a  cause.  "We  are  satisfied  that  there  has 
been  no  mischief,  but  the  rule  is  absolute,  and  does  not 
meddle  with  consequences,  nor  should  exceptions  be  multi- 
plied. "We  have  set  aside  verdicts  in  error  for  this  cause, 
where  the  parties  consented  that  the  jury  should  drink. ' ' 2 
This,  however,  is  no  longer  held  in  New  York,3  though  in 
other  states  verdicts  have  been  set  aside  because  spiritu- 
ous liquor  was  given  to  the  jury  during  their  delibera- 

1  See,  supra,  §  1652.  night   disagreement,   vitiates   ver- 

2  Cheek  v.  State,  35  Ind.  492.  dict  found  at  noon  on  the  next 
See,  post,  §  1902.  day- — Patrick   v.    Victor   Knitting 

3  Cluck  v.  State,  40  Ind.  263.  Mills  Co>  37  A»P-  Div-  7'  55  N-  Y- 

Supp.  340. 

iDennison   v     Collins     1    Cow  ,  wilgon   y    Abranama>    x    Hil, 

(N.   T.)    Ill;    Rose   v.    Smith,    4  (NY)  207 

Cow.  (N.  Y.)  17,  15  Am.  Dec.  331.  Tneauthority  of  W!Ison  v.  Abra. 

2  Brant  v.  Fowler,  7  Cow.  (N.  Y.)  hams  seems  to  be  overthrown,  and 

B62-  the  doctrine  of  the  earlier  New 

Drinking    by    jurors    while    de-  York    cases    re-established.     See, 

liberating,    ground    for    reversal,  among    moderately    recent    New 

though  successful   party   not   re-  York  cases,  Patrick  v.  Victor  Knit- 

sponsible  therefor.  —  Hanrahan  v.  ting  Mills  Co.,  37  App.  Div.  7,  55 

Ayres,  10  Misc.  435,  31  N.  Y.  Supp.  N.  Y.  Supp.  340,  and  Hanrahan  v. 

458.  Ayres,  10  Misc.  435,  31  N.  Y.  Supp. 

Frequent    drinking    during    all-  458. 
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tion.4  On  the  other  hand,  Judge  Story,  in  a  capital  case, 
held  it  would  not  avoid  a  verdict  to  show  that  some  of  the 
jurors  drank  ardent  spirits  during  the  trial,  when  the 
prisoner 's  counsel  consented  in  open  court  to  this  indulg- 
ence to  those  whose  health  might  require  it,  unless  it  was 
also  shown  that  the  indulgence  was  grossly  abused  and 
operated  injuriously  to  the  defendant;5  and  this  view  is 


4  ARK.— Pelham  v.  Page,  6  Ark. 
535;  Myers  v.  State,  111  Ark.  399, 
L.  R.  A.  1915C,  302,  163  S.  W.  1177. 
CAL  —  People  v.  Gray,  61  Cal.  164, 
44  Am.  Rep.  549.  IND.— Davis  v. 
State,  35  Ind.  496,  9  Am.  Rep.  760. 
IOWA— State  v.  Baldy,  17  Iowa  39; 
Ryan  v.  Harrow,  27  Iowa  494,  1 
Am.  Rep.  302.  N.  H—  State  v.  Bill- 
iard, 16  N.  H.  139.  TEX.— Jones  v. 
State,  13  Tex.  166.  W.  VA  —  State 
v.  Greer,  22  W.  Va.  800. 

See  People  v.  Gray,  61  Cal.  164, 
44  Am.  Rep.  549,  a  case  In  which 
large  quantities  of  beer  and  whis- 
key were  sent  to  the  jury  without 
permission  of  court  or  knowledge 
of  defendant,  but  there  was  no 
proof  of  drunkenness. 

Compare:  State  v.  McLaughlin, 
44  Iowa  82 ;  Williamson  v.  Red- 
dish, 45  Iowa  550;  State  v.  Bruce, 
48  Iowa  530,  30  Am.  Rep.  403,  over- 
ruling State  v.  Baldy,  17  Iowa  39. 

Circulating  spirituous  liquors 
among  jurors,  even  with  the  con- 
sent of  the  parties,  said  to  be 
ground  for  a  reversal,  in  Pelham  v. 
Page,  6  Ark.  535. 

Use  of  intoxicating  liquors  be- 
fore submission  of  the  case  to  the 
jury,  not  ground  for  a  new  trial. — 
State  v.  Bruce,  48  Iowa  530,  30 
Am.  Rep.  403. 

Drinking  by  jurors  must  be  suffi- 
cient to  incapacitate,  or  defendant 
party  must  be  injured  thereby,  be- 
fore the   act  will   furnish  ground 


for  reversal. — Richardson  v.  Jones, 

1  Nev.  405.  See  Perry  v.  Bailey, 
12  Kan.  546;  State  v.  Jones,  7  Nev. 
414. 

Use  of  liquor  not  influencing 
verdict  of  jury,  courts  will  not 
disturb  the  verdict. — Arizona  Cop- 
per Co.  v.  Copper  Queen  Min.  Co., 

2  Ariz.  15,  7  Pac.  720;  Dolan  v. 
State,  40  Ark.  475;  Jones  v.  Peo- 
ple, 6  Colo.  463,  45  Am.  Rep.  526; 
State  v.  Greer,  22  W.  Va.  827. 

As  to  the  drinking  of  liquors  not 
being  sufficient,  in  and  of  itself, 
to  vitiate  a  verdict,  see  note,  35 
Am.  Dec  258. 

As  to  what  indulgence  in  use  of 
intoxicating  liquors  incapacitates 
juror  for  performance  of  his  duties 
and  vitiates  the  verdict,  see  note, 
L.  R.  A.  1915C,  309. 

Six  and  one-half  quarts  of  whis- 
key drunk  by  ten  of  the  twelve 
jurors  in  the  space  of  three  and 
one-half  days,  is  ground  for  a  new 
trial,  although  none  of  them  was 
intoxicated,  and  the  liquor  did  not 
influence  the  verdict.  —  Myers  v. 
State,  111  Ark.  399,  L.  R.  A.  1915C, 
302,  163  S.  W.  1177. 

5  In  United  States  v.  Gibert,  2 
Sumn.  21,  Fed.  Cas.  No.  15315. 

Same  principle  applied  in  Dolan 
v.  State,  40  Ark.  454;  Stone  v. 
State,  23  Tenn.  (4  Humph.)  37; 
Coleman  v.  Moody,  14  Va.  (4  Hen. 
&  M.)  1;  State  v.  Greer,  22  W.  Va. 
803. 
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now  generally  accepted,6  and  with  good  reason,  since 
there  are  many  men,  fully  capable  to  act  as  jurors,  who, 
from  old  age  or  other  reasons,  are  dependent  for  their 
health  on  a  moderate  use  of  tonics  of  this  class.7  It  is 
agreed,  however,  that  incapacitating  intoxication  by  any 
of  the  jury  during  their  deliberations  is  ground  for  setting 
aside  the  verdict.8  And  it  has  been  held  in  Ohio,  that  the 
separation  of  a  juror  from  his  fellows,  after  the  case  has 
been  finally  submitted  and  before  they  have  agreed  upon 
a  verdict,  for  the  purpose  of  obtaining  and  drinking  intox- 
icating liquors,  when  not  explained  or  shown  to  be  excus- 
able, is  such  misconduct  of  the  juror  as  will  entitle  the 
prisoner  to  a  new  trial.9 

§  1782.  Casting  lots  by  jurors,  or  other  irregularity 
in  their  consultations.  "Where  the  jury  have  cast  lots, 
or  resorted  to  chance  in  any  way  whatever,  to  determine 
their  verdict,  a  new  trial  will  be  ordered  in  all  cases  in 
which  the  jurors  bound  themselves,  before  the  lot,  to 

"Cider"    is,    at    all    events,    un-  TEX.— Tuttle  v.  State,  6  Tex.  App. 

exceptionable. — Com.  v.  Roby,  29  556.    VA.  —  Thompson's    Case,    49 

Mass.  (12  Pick.)  496.    See  note  in  Va.  (8  Gratt.)   638.   WIS.— Roman 

21  Alb.  L.  J.  40.  v.  State,  41  Wis.  312. 

6  ARK.     Kee  v.   State,   28  Ark.  |  n  Texas,  as  to  capital  cases,  see 

155.     COLO.— Jones   v.    People,    6  j0nes  v.  State,  13  Tex.  168. 

Colo.452,  45  Am.  Rep.  526.  ILL.-  N<jw          ,  w|||  be                    how_ 

Davis  v.  People,  19  111.  74.   IND.-  eyer>  „  &  Jwm  .g  „treated„  by  ^ 

Creek     v.     State,     24     Ind.     151.  ecutor     Inf        §§  1789  et 

IOWA — State   v.    Bruce,   48   Iowa      a  „   „ R1CCC.    „  a„„«,    T  „„, 

*  .      „,  See,  supra,  §1665;    7  South.  Law 

530,  30  Am.  Rep.  403.    LA.— State  „„ 

v.    Caulfield,    23    La.    Ann.    148. 

MASS. -Nichols   v.   Nichols,    138  7  May  v-  Pe°PIe'  8  Cola  210'  6 

Mass.  256   (citing  text).    MISS.-  Pac-  816=    State  v"  Livingston,  64 

Pope  v.  State,  36  Miss.  121;  Rus-  Iowa  560'  21  N"  W-  34- 

sell  v.  State,  53  Miss.  368;   Green  s  Hogshead  v.  State,  25  Tenn.  (6 

v.  State,  59  Miss.  501.   MO.— State  Humph.)  59. 

v.   Upton,    20    Mo.    397;    State   v.  This  is  conceded  in  most  of  the 

West,  69  Mo.  401,  33  Am.  Rep.  506.  cases    cited;    and   see    Pelham   v. 

NEV  —  State  v.  Jones,  7  Nev.  408,  Page,  6  Ark.  (1  Eng.)  535. 

414.     N.    J. — State    v.    Cucuel,    31  See,    also,    authorities    cited    in 

N.  J.  L.  (2  Vr.)  549.  TENN. — Joyce  footnote  4,  this  section. 

v.  State,  66  Tenn.   (7  Baxt.)   273.  » Weis  v.  State,  22  Ohio  St.  48ft. 
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abide  by  the  result.1  Where,  however,  such  a  method  of 
determining  the  views  of  the  particular  jurors  as  to  the 
degree  is  taken  without  any  previous  agreement  by  which 
the  jurors  bind  themselves  individually  to  adopt  a  mean 
result,  but  where  each  juror  reserves  to  himself  the  right 
of  dissenting,  and  where  all,  after  consideration,  agree  to 
a  compromise  based  on  their  individual  estimates,  the 
finding  will  rarely  be  disturbed.2  And  where  one  of  the 
jury,  through  a  mistaken  sense  of  duty,  thought  he  ought 


lARK.  —  Williams  v.  State,  66 
Ark.  264,  50  S.  W.  517.  GA  —  Mon- 
roe v.  State,  5  Ga.  85.  MO. — 
State  v.  Barnstetter,  65  Mo.  149. 
TENN.  —  Crabtree  v.  State,  35 
Tenn.  (3  Sneed)  302;  Williams  v. 
State,  83  Tenn.  (15  Lea)  129,  54 
Am.  Rep.  404.  TEX. — Leverett  v. 
State,  1  Tex.  L.  J.  113;  Hunter  v. 
State,  8  Tex.  App.  75;  Wood  v. 
State,  13  Tex.  App.  135,  44  Am. 
Rep.  701;  Sanders  v.  State,  45  Tex. 
Cr.  Rep.  518,  108  Am.  St.  Rep.  973, 
78  S.  W.  518;  Witty  v.  State,  (Tex. 
Cr.)  171  S.  W.  229;  Ingram  v. 
State,  (Tex.  Cr.)  182  S.  W.  290. 
VA. — Thompson  v.  Com.,  49  Va. 
(8  Gratt.)  637.  WIS.— Birchard  v. 
Booth,  4  Wis.  67.  ENG.— Hale  v. 
Cove,  1  Str.  642,  93  Eng.  Repr.  753; 
Parr  v.  Seames,  Barnes  438,  94 
Eng.  Repr.  993;  Mellish  v.  Arnold, 
Bunb.  51. 

See  Hilliard  on  New  Trials 
(1873)     160. 

Compare:  Supra,  §§1666,  1667; 
14  Cent.  L.  J.  341. 

Balloting  by  jury  as  to  guilt  or 
innocence  does  not  constitute  find- 
ing a  verdict  by  lot. — Young  v. 
Com.,  19  Ky.  L.  Rep.  929,  42  S.  W. 
1141. 

Deciding  by  lot  held  not  to  be  a 
ground  of  reversing  a  verdict  of 
guilty  in  McKee  V.  Com.,  8  Ky.  L. 


Rep.  417,  1  S.  W.  810,  and  Milstead 
v.  Com.,  21  Ky.  L.  Rep.  358,  51 
S.  W.  451. 

Determining  years  of  imprison- 
ment, after  agreement  to  a  ver- 
dict of  guilty,  by  dividing  the  total 
of  the  number  of  years  each  juror 
favored  by  twelve,  the  verdict  was 
set  aside  as  having  been  deter- 
mined by  lot,  in  Williams  v.  State, 
66  Ark.  264,  50  S.  W.  517;  Ingram 
v.  State,  (Tex.  Cr.)  182  S.  W.  290. 
See  Good  v.  State,  (Tex.  Cr.)  66 
S.  W.  1099. 

Compare:  Keith  v.  State,  (Tex. 
Cr.)  56  S.  W.  628;  McAnally  v. 
State,  (Tex.  Cr.)  57  S.  W.  832; 
Goodman  v.  State,  49  Tex.  Cr.  Rep. 
185,  91  S.  W.  795;  Dawson  v. 
State,  (Tex.  Cr.)  161  S.  W.  469; 
Hicks  v.  State,  (Tex.  Cr.)  171  S.  W. 
755;  Luna  v.  State,  (Tex.  Cr.)  179 
S.  W.  1152. 

— In  Kentucky,  arriving  at  ver- 
dict in  such  manner  is  not  ground 
for  reversal  under  Crim.  Code 
Prac,  §  271.— Choate  v.  Com.,  176 
Ky.  427,  195  S.  W.  1080. 

2  ILL.— Cochlin  v.  People,  93  111. 
410.  IND  —  Dooley  v.  State,  28  Ind. 
239;  Batterson  v.  State,  63  Ind. 
231.  TENN.— Glidewell  v.  State,  83 
Tenn.  (15  Lea)  133.  TEX.— War- 
ren v.  State,  9  Tex.  App.  619,  35 
Am.   Rep.  745;   Leverett  v.  State, 
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to  assent  to  the  views  of  a  majority,  and  thereby  con- 
curred in  a  verdict  of  murder,  such  mistake  was  held  no 
ground  for  a  new  trial.3  The  same  conclusion  was  reached 
where  the  jury  concurred  in  opinion  as  to  the  guilt  of  the 
prisoner,  but  differed  as  to  the  length  of  time  for  which 
he  should  be  sentenced  to  the  penitentiary;  and  they 
agreed  that  each  one  should  state  the  time  for  which  he 
would  send  him  to  the  penitentiary,  and  that  the  aggre- 
gate of  these  periods,  divided  by  twelve,  should  be  the 
verdict,  and  after  it  was  done  they  struck  off  the  odd 
months,  and  all  agreed  to  the  verdict,  understanding  what 
it  was.*  Nor  will  mistake  by  a  juror  as  to  the  nature  of 
the  punishment,  nor  as  to  the  action  of  the  court,  be 
ordinary  ground  for  revision;5  nor  is  it  ground  that  the 
-juror  believed  that  the  sentence  would  be  commuted,  or 
the  defendant  promptly  pardoned.6 


1  Tex.  L.  J.  113;  Goodman  v.  State, 
49  Tex.  Cr.  Rep.  185,  91  S.  W.  795; 
McAnally  v.  State,  (Tex.  Cr.)  57 
S.  W.  832.  VA.— Thompson  v.  Com., 
49  Va.  (8  Gratt.)  637. 

Fixing    fine    and    imprisonment, 

pursuant    to    an    agreement,    by 

adding    the    amount   of    fine    and 

term  of  imprisonment  each  juror 

..thought  proper,  and  dividing  the 

totals  by  twelve,  is  improper,  even 

-though  the  jury  is  not  bound  by 

.Isuch  agreement,  and  the  verdict, 

1  after  such  addition  and  division,  is 

changed  in  some  trifling  respects, 

and  the  verdict  will  be  set  aside. — 

Good  v.  State,  (Tex.  Cr.)  66  S.  W. 

1099;    Magill  v.  State,    (Tex.  Cr.) 

67  S.  W.  1018. 

Compare:  McAnally  v.  State, 
(Tex.  Cr.)  57  S.  W.  832. 

3  Com.  v.  Drew,  4  Mass.  391. 
See  Galvin  v.  State,  46  Tenn.  (6 
Cold.)  283. 

4  Thompson  v.  Com.,  49  Va.  (8 
Gratt.)  638. 


5  State  v.  McConkey,  49  Iowa 
499;  State  v.  Shock,  68  Mo.  552. 

6  State  v.  Rhea,  25  Kan.  576; 
State  v.  Wallman,  31  La.  Ann.  176; 
State  v.  Turner,  65  Tenn.  (6  Baxt.) 
201;  Montgomery  v.  State,  13  Tex. 
App.  74. 

A  juror  not  being  satisfied  of  the 
guilt  of  the  prisoner,  but  assented 
to  a  verdict  of  guilty  under  an  im- 
pression (suggested  by  his  fellow- 
jurors)  that  the  governor  would 
pardon  the  defendant  if  the  jury 
by  their  verdict  recommended  it; 
it  was  held,  in  Tennessee,  that  this 
was  sufficient  cause  to  set  aside 
the  verdict. — Crawford  v.  State,  10 
Tenn.  (2  Yerg.)  60,  24  Am.  Dec. 
467. 

A  juror's  affidavit  that  he  be- 
lieved the  prisoner  was  innocent, 
and  that  he  assented  to  a  verdict 
of  guilty  under  the  belief,  induced 
by  the  assertions  of  his  fellow- 
jurors,  that  there  were  fatal  de- 
fects   in    the    proceedings    which 
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§  1783.  Otherwise  as  to  mere  collateral  inde- 
corum. Mere  collateral  indecorum  on  the  part  of  the  jury 
will  be  no  ground  to  set  aside  a  verdict,  unless  it  appeared 
that  such  levity  interfered  with  their  deliberations.1  And 
it  has  been  held  in  Colorado  that  the  fact  that  a  jury  were 
allowed  to  attend  a  "theatrical  exhibition"  by  leave  of 
court  after  being  impaneled,  they  being  under  the  charge 
of  a  sworn  officer,  is  no  ground  for  a  new  trial,  they  not 
communicating  with  any  one  out  of  their  own  body,  nor 
being  shown  to  have  been  in  any  way  influenced  by  the 
diversion.2 

§  1784.  Absolute  preadjudication  by  juror  ground 
for  new  trial  when  a  surprise.  When  it  appears  after 
trial  that  a  juror  had  beforehand  prejudged  the  case,  but 
had  improperly  withheld  this  fact  before  acceptance,  or 
when  asked  as  to  opinion  on  voir  dire  had  given  false 
answers,  and  such  formation  of  opinion  was  unknown  to 
the  party  at  the  time,  a  new  trial  will  be  granted.1  And 

would  prevent  the  prisoner  from  1854,   citing  Com.   v.   Flanigan,   7 

being  sent  to  the  penitentiary,  and  Watts    &    S.    (Pa.)    421;    Jack   v. 

that   the   governor  would   pardon  State,  20  Tex.  App.  656. 

the  defendant  if  recommended  to  Compare:     Taylor  v.   California 

mercy  in  the  verdict,  was  held  in  Stage  Co.,  6  Cal.  228;  Jim  v.  State, 

the   same    state   sufficient   to   set  23  Tenn.  (4  Humph.)  289. 

aside    the    verdict.  —  Cochran    v.  As  to  irregular  action  of  jury  in 

State,  26  Tenn.  (7  Humph.)  544,  re-  experimenting  with  alleged  instru- 

ferring  to  and  approving  the  case  ments  of  crime,  see  1  Whart.  Cr. 

of  Crawford  v.  State,  10  Tenn.  (2  Ev.  (Hilton's  ed.),  §314. 

Yerg.)  60,  24  Am.  Dec.  467.  2  Jones  v.  People,  6  Cal.  452. 

And  so  where  the  juror's  affida-  l  GA. — Wade  v.  State,  12  Ga.  25; 

vit  was  that  he  yielded  against  his  Ray  v.  State,  15  Ga.  223 ;  Keener  v. 

judgment  and  conscience,  because  State,  18  Ga.  194,  63  Am.  Dec.  269; 

a  great  majority  of  the  jury  fa-  Burroughs   v.   State,   33   Ga.    403; 

vored  the  verdict. — Galvin  v.  State,  Moncrieff    v.    State,    59    Ga.    470. 

46  Tenn.  (6  Cold.)  283.  ILL.— Sellers  v.  People,  4  111.    (3 

But  these  cases  can  not  be  sus-  Scam.)  412.  IND. — Barlow  v.  State, 

tained  without  making  jury  trials  2  Blackf.  114;   Romaine  v.   State, 

inoperative   in   all    cases    of   serf-  7  Ind.  63.  IOWA — State  v.  Gillick, 

ous  disagreement  between  jurors.  7    Iowa    289.    KY.  —  Presbury    v. 

Infra,  §  1787.  Com.,  39  Ky.  (9  Dana)  263.   LA.— 

i  Com.    v.    Beale,    Phlla.    (Pa.)  State  v.  Parks,  21  La.  Ann.  251. 
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it  was  held  a  sufficient  reason  for  a  new  trial  that  one  of 
the  jurors,  some  time  before  the  trial,  declared  "such 
a  man  as  Fries  (the  defendant)  ought  to  be  hung,  who 
brings  on  such  a  disturbance,"  of  which  fact,  until  after 
the  trial,  the  defendant  had  no  notice.2  The  same  ruling 


MISS.— Cody  v.  State,  4  Miss.  (3 
How.)  27;  Cannon  v.  State,  27 
Miss.  147;  Lamar  v.  State,  64  Miss. 
687,  2  So.  12.  MO. — Lisle  v.  State, 
6  Mo.  426;  State  v.  Taylor,  64  Mo. 
358;  State  v.  Gonce,  87  Mo.  627. 
N.  Y. — People  v.  Bodine,  1  Den. 
281;  People  v.  Vermilyea,  7  Cow. 
108.  N.  C. — State  v.  Duncan,  28 
N.  C.  (6  Ired.  L.)  98;  State  v.  Pat- 
rick, 48  N.  C.  (3  Jones  L.)  443; 
State  v.  Davis,  80  N.  C.  412;  State 
v.  Lambert,  93  N.  C.  619.  OHIO— 
Parks  v.  State,  4  Ohio  St.  234. 
S.  C. — State  v.  Hopkins,  1  Bay  L. 
373.  TENN  —  Norfleet  v.  State,  36 
Tenn.  (4  Sneed)  340.  TEX— Hen- 
rie  v.  State,  41  Tex.  573;  Austin  v. 
State,  42  Tex.  355;  Long  v.  State, 
10  Tex.  App.  186.  VA  —  Com.  v. 
Jones,  28  Va.  (1  Leigh)  598;  Heath 
v.  Com.,  40  Va.  (1  Rob.)  735. 
W.  VA.  — State  v.  McDonald,  9 
W.  Va.  456;  State  v.  Strauder,  11 
W.  Va.  745,  27  Am.  Rep.  606. 
FED. — United  States  v.  Fries,  1 
Whart.  St.  Tr.  458,  Fed.  Cas. 
No.  5126. 

Hilliard  on  New  Trials  (1873) 
174,  175;  and  see,  for  other  cases, 
infra,  §  1786. 

This  is  eminently  the  case  when 
the  juror  procured  himself  to  be 
fraudulently  inserted  in  the  panel. 
—State  v.  Bell,  81  N.  C.  591;  supra, 
§  1431. 

As  to  challenges,  see,  supra, 
§§  611  et  seq. 

Juror  expressing  opinion,  during 
the  progress  of  the  cause,  after  the 


evidence  was  opened,  as  to  the 
guilt  of  the  defendant,  in  the  hear- 
ing of  bystanders,  it  was  held  that 
though  in  so  doing  he  was  guilty 
of  gross  misconduct,  it  was  no 
cause  to  set  aside  the  verdict. — 
Com.  v.  Gallagher,  4  Pa.  L.  J.  512, 
2  Clark  (Pa.)  297.  See  State  v. 
Ayer,  23  N.  H.  (3  Fost.)  301; 
Brakefield  v.  State,  33  Tenn.  (1 
Sneed)  215. 

If  prisoner  has  neglected  to  avail 
himself  of  any  of  the  means  pro- 
vided by  law,  before  trial,  for  as- 
certaining the  incompetency  of  a 
juror,  on  account  of  prejudice,  he 
will  not  be  entitled  to  a  new  trial 
on  the  ground  of  such  prejudice. — 
Meyer  v.  State,  19  Ark.  156;  State 
v.  Anderson,  4  Nev.  265;  State  v. 
Daniels,  44  N.  H.  383. 

In  Connecticut,  it  is  enough  if 
defendant's  counsel  knew  of  the  in- 
capacity.— State  v.  Tuller,  34  Conn. 
280. 

For  a  less  stringent  rule,  see 
Willis  v.  People,  32  N.  Y.  715; 
Heath  v.  Com.,  40  Va.  (1  Rob.) 
735. 

As  to  discharging  jury  upon  dis- 
covery, during  trial,  of  such  preju- 
dice or  incompetency,  see,  supra, 
§§  1446,  1661. 

— Such  motion  can  be  made  In 
the  trial  court  even  after  the  appel- 
late court  had  overruled  excep- 
tions of  record.  See  State  v.  Gil- 
man,  70  Me.  329. 

2  United  States  v.  Fries,  1 
Whart.  St.  Tr.  458,  Fed.  Cas.  No. 


2236 


CRIMINAL  PROCEDURE. 


§1784 


under  the  same  limitations  took  place  where  the  foreman 
had  declared  that  the  plaintiff  should  never  have  a  ver- 
dict, whatever  witnesses  he  produced  ;3  and  where  a  juror 
had  stated  on  the  morning  of  trial  that  he  had  come  from 
home  for  the  purpose  of  hanging  every  counterfeiting 
rascal,  and  that  he  was  determined  to  hang  the  prisoner 
at  all  events.4  A  qualified  opinion,  however,  dependent 
on  a  particular  state  of  facts,  will  be  no  ground  for  new 
trial  ;5  and  where  a  juror  stated  that  if  it  was  true  that 
the  prisoner  had  made  the  attempt  to  commit  the  crime 
charged  upon  him,  he  would  go  to  the  penitentiary,  it  was 
held  sufficient  ground  was  not  laid.6  The  defendant,  also, 
by  omitting  to  examine  the  juryman  as  to  bias,  ordinarily 
is  precluded  from  taking  subsequent  exceptions.7  And  a 
new  trial  will  not  be  granted  because  of  vague  opinions 
against  the  prisoner  existing  in  the  mind  of  a  juror;8 


5126.  See  Hoard  v.  State,  ,83  Tenn. 
(15  Lea)  318;  State  v.  Williams, 
14  W.  Va.  851. 

Whether  juror  was  so  preju- 
diced is  a  question  of  fact  to  be 
determined  by  the  court. — Dumas 
v.  State,  63  Ga.  600. 

That  the  juror  can  be  examined 
as  to  such  bias,  see,  infra,  §  1787, 
and  Rader  v.  State,  73  Tenn.  (5 
Lea)    610. 

8  2  Salk.  645. 

4  State  v.  Hopkins,  1  Bay  L. 
(S.  C.)  373.    See  ibid.  377. 

5Mitchum  v.  State,  11  Ga.  616; 
Anderson  v.  State,  14  Ga.  709 ;  Jim 
v.  State,  15  Ga.  535;  O'Shields  v. 
State,  55  Ga.  656.  ME.— State  T. 
Benner,  64  Me.  267.  MO.— State  v. 
Davis,  20  Mo.  391.  N.  H—  State  v. 
Ayer,  28  N.  H.  (8  Fost.)  301. 
PA. — Com.  v.  Flanagan,  7  Watts 
&  S.  415,  421.  TENN.— Howerton 
v.  State,  19  Tenn.  (1  Meigs)  262. 
TEX. — State  v.  Ward,  14  Tex.  App. 
673.  VT.— State  v.  Hayden,  51  Vt. 


296.  VA.— Poore  v.  Com.,  4  Va. 
(2  Va.  Cas.)  474;  Kennedy  v. 
Com.,  4  Va.  (2  Va,  Cas.)  510; 
Brown  v.  Com.,  4  Va.  (2  Va.  Cas.) 
516;  Com.  v.  Hughes,  26  Va.  (5 
Rand.)    655. 

6  Kennedy  v.  State,  4  Va.  (2  Va. 
Cas.)    510. 

Under  the  California  statute,  the 
objection  must  be  made  before 
verdict. — People  v.  Fair,  43  Cal. 
137;  People  v.  Mortimer,  46  Cal. 
114,  overruling  People  v.  Plum- 
mer,  9  Cal.  298. 

7  Ibid.;  State  v.  Marks,  15  Nev. 
33;  Yanez  v.  State,  6  Tex.  App. 
429,  32  Am.  Rep.  591;  see,  infra, 
§  1785. 

8  CAL.— People  v.  King,  27  Cal. 
507,  87  Am.  Dec.  95.  GA.— Wright 
v.  State,  18  Ga.  383.  ILL.— Hughes 
v.  People,  116  111.  330,  6  N.  E.  55. 
IND. — Rice  v.  State,  7  Ind.  332. 
N.  H—  State  v.  Howard,  17  N.  H. 
171.  N.  J.— State  v.  Fox,  25  N.  J.  L. 
(1  Dutch)  566.  PA.— Com.  v.  Flan- 
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nor  because  of  prior  loose  talk  by  a  juror  showing  preju- 
dice in  matters  collateral;9  nor  because  of  off-hand  re- 
marks made  by  the  juror  in  order  to  avoid  service  ;10  nor 
because  of  a  general  excitement  against  the  defendant  at 
the  time  of  trial,  in  the  community  at  large.11  In  such 
cases,  however,  a  new  trial  will  not  be  granted  unless  the 
reception  of  the  juror  was  prejudicial  to  the  defendant.12 
Any  unfair  bias  on  part  of  the  judge,  which  is  prejudicial 
to  the  defendant,  is  ground  for  revision.18 

Error  of  court  on  allowance  or  rejection  of  challenges 
belongs  to  a  distinct  branch  of  law  previously  discussed.14 


§  1785. 


•Otherwise     when     party     could     have 


KNOWN  OF  PREJUDICE  IN  TIME  TO  CHALLENGE.    A  new  trial 

will  not  be  granted  on  the  ground  that  a  juror  was  liable 
to  be  challenged,  if  the  party  had  an  opportunity  of  mak- 
ing his  challenge,  and  knew,  or  might  have  known,  in  the 
exercise  of  due  care,  the  facts  beforehand.1 


agan,  7  Watts  &  S.  422.  VA.— 
Poore  v.  Com.,  4  Va.  (2  Va.  Cas.) 
474. 

9  State  v.  Hayden,  51  Vt.  296. 

10  Simms  v.  State,  8  Tex.  App. 
230. 

n  Com.  v.  Flanagan,  7  Watts  & 
S.  (Pa.)  422;  though  if  such  ex- 
citement pervade  the  jury-box,  and 
work  an  unjust  result,  the  verdict 
should  be  set  aside.  —  People  v. 
Acosta,  10  Cal.  195. 

12  State  v.  Bancroft,  22  Kan. 
170;  State  v.  Williams,  14  W.  Va. 
851. 

13  Supra,  §§  1538,  1737. 

14  Supra,  §§  1538  et  seq. 

l  ALA. — McAllister  v.  State,  17 
Ala.  434,  52  Am.  Dec.  180.  ARK.— 
State  v.  Casat,  40  Ark.  511.  GA.— 
Moon  v.  State,  68  Ga.  678;  Dur- 
ham v.  State,  70  Ga.  264.  IND  — 
Achey  v.  State,  64  Ind.  56. 
ME. — State  v.  Bowden,  71  Me.  89. 


MISS.— George  v.  State,  39  Miss. 
570;  Brown  v.  State,  60  Miss.  447; 
Harris  v.  State,  61  Miss.  304; 
Wood  v.  State,  62  Miss.  220.  MO. — 
State  v.  Taylor,  64  Mo.  358;  State 
v.  Wood,  74  Mo.  253.  NEB.— Ogden 
v.  State,  13  Neb.  436,  14  N.  W.  185. 
N.  C  — State  v.  Underwood,  28 
N.  C.  (6  Ired.  L.)  96.  TEX.— Givens 
v.  State,  6  Tex.  344;  Baker  v. 
State,  4  Tex.  App.  243;  Yanez  v.' 
State,  6  Tex.  App.  429,  32  Am.  Rep. 
591.  ENG— R.  v.  Sutton,  8  Barn. 
&  C.  417,  15  Eng.  C.  L.  208,  2  Man. 
&  Ry.  406. 

See,  also,  cases  cited,  supra, 
§  1784. 

Bystanders  called  as  jurors  in  a 
capital  case,  and,  at  the  instance 
of  the  prisoner,  sworn  and  exam- 
ined touching  their  indifferency, 
and  then  elected  by  the  prisoner 
and  sworn  of  the  jury;  upon  ob- 
jections   to    the    indifferency    of 
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§  1786.  Absolute  incapacity  of  juror  ground  for  new 
trial,  but  not  qualified.  Where  it  turns  out  after  ver- 
dict that  one  of  the  jurors  was  absolutely  incapable  of 
acting  as  such,  and  that  this  fact  was  unknown  to  the  de- 
fendant at  the  time,  and  could  not,  with  due  diligence, 
have  been  known  to  him,  this  is  a  ground  for  a  new  trial. 
This  has  been  held  in  a  case  where  it  appeared  that  one 
of  the  jurors  was  not  a  freeholder,  this  being  a  statutory 
necessity;1  or  was  an  infant;2  or  was  not  the  person 
actually  summoned  on  the  jury,  though  bearing  the  same 
name.3  But  disqualifications  not  absolute,  which  are 
ground  for  challenge,  may  not  be  ground  for  a  new  trial.4 
This  is  the  case  with  alienage,5  when  such  alienage  is  not 
a  statutory  disqualification;6  with  conviction  years  back 


these  jurors,  discovered  after  the 
trial,  not  inconsistent  with  what 
was  disclosed  by  the  jurors  them- 
selves on  their  examination  touch- 
ing their  indifferency,  it  was  held 
that  the  court  ought  not  to  set 
aside  a  verdict  of  guilty,  just  in 
itself,  though  the  objections  be 
such,  that  if  known  and  disclosed 
before  the  jurors  were  elected  and 
sworn,  there  might  have  been 
good  cause  to  challenge  the 
jurors;  much  less,  if  the  objec- 
tions be  such  as  would  not  have 
been  good  cause  of  challenge. — 
Presbury  v.  Com.,  39  Ky.  (9  Dana) 
203;  State  v.  Belcher,  13  S.  C.  459; 
Com.  v.  Jones,  28  Va.  (1  Leigh) 
598.  See  State  v.  Greer,  22  W.  Va. 
800;  supra,  §1784,  note. 

i  Supra,  §§1271,  1272,  1785;  in- 
fra, §  1827;  State  v.  Babcock,  1 
Conn.  401;  Dowdy  v.  Com.,  50  Va. 
(9  Gratt.)  727,  60  Am.  Dec.  314. 
See  Stainton  v.  Beadle,  4  T.  R. 
473,  100  Eng.  Repr.  1126. 

2  R.  v.  Tremaine,  5  Barn.  &  C. 
254,  11  Eng.  C.  L.  452;  Russell  v. 
Barn,  Barnes  455. 


3  McGill  v.  State,  34  Ohio  St. 
328,  32  Am.  Rep.  367. 

Compare:  R.  v.  Sullivan,  8  Ad. 
&  E.  831,  35  Eng.  C.  L.  865;  People 
v.  Ransom,  7  Wend.   (N.  Y.)   417. 

4  Ash  v.  State,  56  Ga.  583;.  State 
•v.  Fisher,  3  N.  &  McC.  L.  (S.  C.) 

261. 

s  COLO,  —  Jones  v.  People,  2 
Colo.  351.  KAN.— State  v.  Jack- 
son, 27  Kan.  581,  41  Am.  Rep.  424. 
MICH.— Hill  v.  People,  16  Mich. 
351.  NEB.  — Hickey  v.  State,  12 
Neb.  490,  11  N.  W.  744.  S.  C— 
State  v.  Quarrel,  2  Bay  L.  150, 
1  Am.  Dec.  637.  WIS. — Brown  v. 
La  Crosse,  21  Wis.  51.  FED— Hol- 
lings worth  v.  Duane,  4  U.  S.  (4 
Dall.)  353,  1  L.  Ed.  865. 

Compare:  Chase  v.  People,  40 
111.  352. 

See,  also,  supra,  §  1634;  infra, 
§  1827. 

The  question  depends  on  the  ap- 
plicatory  statute,  e.  g.,  whether  a 
colored  person  can  claim  colored 
jurymen,  see,  supra,  §  1720. 

f>  In  this  case,  if  there  be  a  sur- 
prise, there  can  be  a  new  trial. — 
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of  an  infamous  offense;7  with  non-residence;8  with  irre- 
ligion;9  with  relationship  with  the  prosecutor;10  with 
membership  of  the  grand  jury  which  found  the  bill;11 
with  partial  ignorance  of  the  language.12  The  defendant, 
in  any  view,  to  avail  himself  of  such  a  defect  must  have 
been,  without  negligence,  ignorant  of  it  until  after  ver- 
dict ;  and  if  he  neglects  to  use  proper  diligence  in  inquiry, 
or  to  question  the  juror  at  the  proper  time,  disqualifica- 
tion can  not  be  set  up  as  ground  for  new  trial.13 

§  1787.  Juror  inadmissible  to  impeach  verdict. 
Though  the  former  practice  was  different,  it  is  now  set- 
tled in  England,  that  a  juror  is  inadmissible  to  impeach 
the  verdict  of  his  fellows.1  ' '  It  would  open  each  juror, ' ' 
declared  Mansfield,  C.  J.,  "to  great  temptation,  and  would 
unsettle  every  verdict  in  which  there  could  be  found  upon 


Lamphier  v.  State,  70  Ind.  317; 
Armendares  v.  State,  10  Tex. 
App.    44. 

See  other  cases,  supra,  §  1605. 

i  State  v.  Powers,  10  Ore.  145, 
45  Am.  Rep.  138. 

8  See  People  v.  Mortier,  58  Cal. 
262;  Costly  v.  State,  19  Ga.  614. 

9  McClure  v.  State,  9  Tenn.  (1 
Yerg.)  206.  See  R.  v.  Tremaine, 
5  Barn.  &  C.  254,  11  Eng.  C.  L.  452. 

io  Supra,  §  1595.  ARK.— Harley 
v.  State,  29  Ark.  17.  COLO.— Jones 
v.  People,  2  Colo.  351.  GA.— Ed- 
wards v.  State,  53  Ga.  428;  McDon- 
ald v.  Beall,  55  Ga.  288.  ME. — 
McLellan  v.  Crofton,  6  Me.  (6 
Greenl.)  307.  N.  Y  — Eggleton  v. 
Smiley,  17  Johns.  133.  TENN.— 
Cartwright  v.  State,  80  Tenn.  (12 
Lea)  620.  TEX. — Jones  v.  State, 
14  Tex.  App.  85. 

As  to  what  consanguinity  Is  a 
disqualification,  see  State  v.  Cong- 
don,  14  R.  I.  458;  State  v.  Will- 
lams,  14  W.  Va.  851;  supra,  §  1595. 


li  Supra,  §  1596.  ALA. — Davis  v. 
State,  54  Ala.  39.  IND. — Barlow 
v.  State,  2  Blackf.  114.  FLA.— 
State  v.  Madoil,  12  Fla.  151. 
TEX.— McGehee  v.  Shafer,  9  Tex. 
20.  WIS. —  Bennett  v.  State,  24 
Wis.  24. 

12  Bonneville  v.  State,  53  Wis. 
680,  11  N.  W.  427;  supra,  §1605, 
and  cases,  supra,  §  1779. 

13  Supra,  §§1278,  1668,  1784; 
infra,  §§1827-1830.  GA— McAllis- 
ter v.  State,  17  Ga.  434 ;  Osgood  v. 
State,  63  Ga.  791.  IND.— Gillooley 
v.  State,  58  Ind.  182;  Patterson  v. 
State,  70  Ind.  341.  NEB— Hickey 
v.  State,  12  Neb.  490,  11  N.  W. 
744.  OHIO— Parks  v.  State,  4  Ohio 
St.  234;  Becker  v.  State,  20  Ohio 
St.  228.  S.  C— State  v.  Quarrel, 
2  Bay  L.  150,  1  Am.  Dec.  637. 
VA. — Poindexter  v.  Com.,  74  Va. 
(33  Gratt.)  766.  ENG.— R.  v.  Sut- 
ton, 8  Barn.  &  C.  417,  15  Eng. 
C.  L.  208. 

i  See  1  Whart.  Crim.  Ev.  (Hil- 
ton's  ed.),    §510. 
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the  jury  a  man  who  could  be  induced  to  throw  discredit 
on  their  common  deliberations."2  Nor  are  subsequent 
declarations  of  jurymen,  after  a  general  verdict,  admis- 
sible to  explain  or  qualify  it,3  though  the  affidavits  of  by- 
standers, as  to  what  passed  within  their  knowledge  touch- 
ing the  delivery  of  the  verdict,  may  be  received.4  In  this 
country  the  modern  English  rule  has  generally  been 
adopted,5  though  the  affidavits  of  jurors  will  be  enter- 
tained for  the  purpose  of  explaining,  correcting,  or  enforc- 
ing their  verdict.8    Thus,   where   a  doubt  existed,   in 


2  Aylett  v.  Jewell,  2  W.  Bl.  1299, 
96  Eng.  Repr.  761;  Vaise  v.  Dela- 
val,  1  T.  R.  11,  99  Eng.  Repr.  944; 
Hindle  v.  Birch,  1  Moore  455; 
Straker  v.  Graham,  4  Mees.  &  W. 
721;  Owen  v.  Warburton,  1  N.  R. 
326. 

See  Hilliard  on  New  Trials 
(1873)     241. 

3  Clark  v.  Stevenson,  2  W.  Bl. 
803,  96  Eng.  Repr.  473. 

4  R.  v.  Wooler,  6  Maule  &  S.  366, 
105  Eng.  Repr.  1280. 

5  Supra,  §1307;  1  Whart  Crim. 
Ev.  (Hilton's  ed.),  §510.  CAL.— 
People  v.  Baker,  1  Cal.  403;  People 
v.  Doyell,  48  Cal.  85.  CONN.— State 
v.  Freeman,  5  Conn.  348.  GA. — 
State  v.  Boon,  Charlton  1.  IND. — 
Bennett  v.  State,  3  Ind.  167;  Stan- 
ley v.  Sutherland,  54  Ind.  339. 
KAN.— State  v.  Home,  9  Kan.  119. 
LA. — State  v.  Millecan,  15  La.  Ann. 
557;  State  v.  Fruge,  28  La.  Ann. 
657;  State  v.  Nelson,  32  La.  Ann. 
842;  State  v.  Price,  37  La.  Ann. 
215.  ME.— State  v.  Pike,  65  Me. 
111.  MASS.— Com.  v.  Drew,  4 
Mass.  391.  MO. — State  v.  Coupen- 
haver,  39  Mo.  320;  State  v.  Bran- 
stetter,  65  Mo.  149;  State  v.  Alex- 
ander, 66  Mo.  148;  State  v.  Cooper, 
85  Mo.  256.   N.  H.— State  v.  Ayer, 


23  N.  H.  301.  N.  Y.— Dan  v.  Tucker, 

4  Johns.  487;  People  v.  Columbia, 
1  Wend.  297;  People  v.  Carnal,  1 
Park.  Cr.  Rep.  256,  262,  676;  Peo- 
ple v.  Carnal,  2  Park.  Cr.  Rep.  777. 
N.  C— State  v.  Godwin,  27  N.  C. 
(5  Ired.  L.)  401,  44  Am.  Dec.  42; 
Bellamy  v.  Pippin,  74  N.  C.  46; 
State  v.  Smallwood,  78  N.  C.  560; 
State  v.  Brittain,  89  N.  C.  481; 
State  v.  Royal,  90  N.  C.  755.  PA. — 
Cluggage    v.    Swan,    4   Binn.    150, 

5  Am.  Dec.  400.  TENN—  Hudson 
v.  State,  17  Tenn.  (9  Yerg.)  408. 
TEX.— Johnson  v.  State,  27  Tex. 
758.  VA— Reed  v.  Com.,  63  Va. 
(22  Gratt.)  924. 

As  to  grand  jurors,  see,  supra, 
§  1307. 

In  Iowa,  it  is  said  that  an  affida- 
vit as  to  a  fellow-juror  drinking 
intoxicating  liquors  is  only  to  be 
received  when  no  other  evidence 
is  obtainable,  and  ought  to  be  ex- 
plicit. —  State  v.  McLaughlin,  44 
Iowa  82. 

e  IND.— Jones  v.  State,  89  Ind. 
82.  MO.— State  v.  Rush,  95  Mo. 
199,  8  S.  W.  221.  N.  H—  State  v. 
Howard,  17  N.  H.  171;  State  v. 
Ayer,  23  N.  H.  301.  N.  Y—  Dana  v. 
Tucker,  4  Johns.  487;  Jackson  v. 
Dickenson,  15  Johns.  309,  8  Am. 
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consequence  of  confusion  in  the  court-room,  as  to  what  the 
exact  verdict  was,  the  affidavits  of  jurors  and  bystanders 
were  received  for  the  purpose  of  showing  the  facts  of  the 
case,  though  all  reference  was  excluded  as  to  the  motives 
or  intentions  with  which  such  verdict  was  agreed  to,  or 
the  circumstances  attending  the  deliberations  which  led 
to  it.7  In  Tennessee  the  English  rule  appears  to  be  re- 
jected altogether,8  though  it  is  proper  to  observe  that  in 
that  state,  in  one  instance  at  least,  a  disposition  has  been 
shown  to  conform  more  closely  to  the  general  practice,  it 
having  been  held  that  affidavits  by  jurors  that  they 
founded  their  verdict  upon  particular  parts  of  the  testi- 
mony given  in  court,  which  particular  testimony  might 
abstractly  be  illegal,  are  not  sufficient  to  authorize  a  new 
trial.9  Nor  is  such  testimony  admissible  to  show  that 
certain  jurors  were  influenced  by  the  belief  that  a  pardon 
would  be  granted  after  conviction.10 

Yet,  at  the  same  time,  there  is  danger  of  construing  the 
rule  in  such  a  way  as  to  work  great  wrong,  by  so  shield- 
ing with  secrecy  the  deliberations  of  the  jury  as  to  permit 
these  deliberations  to  be  irresponsibly  conducted  in  such 
a  way  as  to  outrage  public  and  private  rights.  The  true 
view  is  this :  Jurors  can  not  be  received  to  qualify  by 
parol  testimony  matters  of  record;  nor  can  they  be  per- 
mitted to  state  matters  concerning  their  deliberations 

Dec.  236.   ENG. — Cogan  v.  Ebden,  9  Hudson  v.  State,  17  Tenn.   (9 

1  Burr.  383,  97  Bng.  Repr.  361;  R.  Yerg.)   408. 

v.  Woodfall,  6  Burr.  2667,  98  Eng.  In    Nile  v.  State,  79  Tenn.    (11 

Repr.  401.  Lea)    694,  the  practice  is  spoken 

In   California   such   evidence   is  of  as  "dangerous,"  and  to  be  fol- 

now  admissible  by  statute. — Don-  lowed   with   "caution."    And   see, 

ner  v.  Palmer,  23  Cal.  40.  also,  as  still  more  restrictive,  Cart- 

7R.  v.  Woodfall,   5  Burr.  2667,  wright  v.  State,  80  Tenn.  (12  Lea) 

98  Eng.  Repr.  401;  R.  v.  Simons,  620. 

Sayer.  35,  96  Eng.  Repr.  794.  As  to  grand  jurors,  see,  supra, 

8  Crawford  v.  State,  10  Tenn.  (2  §  1307;    1  Whart.  Crim.  Ev.   (Hil- 

Yerg.)  60,  24  Am.  Dec.  467;  Coch-  ton's  ed.),  §510. 

ran  v.  State,  26  Tenn.  (7  Humph.)  io  See  cases,  supra,  and  at  end 

544;  supra,  §  1782.  of  §  1782. 
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which  may  be  proved  aliunde,  nor  the  processes  of  rea- 
soning which  led  to  their  conclusion.11  From  necessity, 
however,  when  gross  injustice  has  been  wrought  from  mis- 
conduct or  misapprehension  in  their  deliberations,  they 
may  be  permitted  to  prove  such  misconduct  or  misappre- 
hension. Thus,  it  has  been  held  that  they  may  prove  that 
the  case  was  decided  by  lot;12  or  that  the  instructions  of 
the  court  were  utterly  misunderstood  ;13  and  a  distinction 
has  been  taken  to  the  effect  that  though  a  juror  can  not  be 
admitted  to  stultify  his  own  action,  yet  he  may  be  per- 
mitted to  prove  gross  misconduct  in  his  fellows,14  should 
such  misconduct  be  first  shown  aliunde.15 

Whether  jurors  may  be  received  as  witnesses  to  purge 
their  conduct  from  the  imputation  of  impropriety  has 
been  doubted.16  In  exceptional  cases,  however,  such  testi- 
mony has  been  received;17  and  it  has  been  held  that  a 
juror  may  be  examined  to  disprove  the  charge  of  preadju- 
dication.18 

§  1788.   And  so  are  affidavits  attacking  jury. 

The  court,  also,  will  not  permit  affidavits  to  be  read  im- 
puting improper  motives  to  the  jury,  or  tending  to  im- 

li  State  v.  Wallman,  31  La.  Ann.  15  Kent  v.  State,  42  Ohio  St.  426. 

146;  State  v.  Shock,  58  Mo.  552.  16  CAL.—  People   v.    Backus,    5 

12  See  People  v.  Hughes,  29  Cal.  Cal-  275-  People  v.  Hughes,  29  Cal. 
257;  Wright  v.  Illinois  Tel.  Co.,  20  257-  GA.— Ray  v.  State,  15  Ga. 
Iowa  19;  State  v.  Home,  9  Kan.  223;  McGuffie  v.  State,  17  Ga.  497. 
718;   supra,  §  1782.  MISS.— Organ  v.  State,  26  Miss.  78. 

13  Packard  v.  United  States,  1  MO--Sawyer  v.  Hannibal  etc.  R. 
Iowa  225;  R.  v.  Simons,  Sayer  35,  °°-  37  Mo-  24°-  90  Am-  D=c-  382. 
96  Eng.  Repr.  794.  VT.-French  v.  Smith,  4  Vt.  363, 

24  Am.  Dec.  616. 

14  Com.  v.  Meade,  78  Mass.  (12         a„      „.,,.     .  XT         _  .  , 

^   la-T   n-    a        U       rm     !-.  See    Hllllard    on    New     Trials 

Gray)  167,  71  Am.  Dec.  741;  Dea-      (1873)     247 


con  v.  Shreve,  22  N.  J.  L.  (2  Zab.) 
176, 


17  Taylor   v.    Greely,    3    Me.    (3 
Greenl.)  204;   Moffett  v.  Bowman, 


See  remarks  of  Taney,  C.  J.f  in  47  Va.  (6  Gratt.)  219;  Pries'  Case, 

United  States  v.  Reid,  53  U.  S.  (12  x   Whart.   St.   Tr.    605,   Fed    Cas 

How.)  361,  13  L.  Ed.  1023.  Na   5127 

As  to  Texas  statute,  see  Hodges  is  Supra,  §  1784;  Rader  v.  State, 

V.  State,  6  Tex.  App.  615.  73  Tenn.  (5  Lea)  610. 
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peach  their  integrity.1  And  where  a  juror  has  denied,  on 
oath,  before  the  triers,  having  formed  and  expressed  an 
opinion  in  a  criminal  case,  the  affidavit  of  a  single  witness 
to  the  contrary  has  been  held  insufficient  to  disturb  the 
verdict.2 

6.  Misconduct  of  Prevailing  Party. 

§  1789.  Such  misconduct  ground  for  new  trial.  Any 
misconduct  by  the  prevailing  party,  intended  to  affect 
the  jury,  and  tending  so  to  do  will  be  cause  for  a  new 
trial,1  and  even  an  acquittal  obtained  by  fraud  or  em- 
bracery will  be  no  bar  to  a  subsequent  indictment.2  Nor 
need  such  misconduct  be  traced  directly  to  the  party  pre- 
vailing. Any  perversion  of  justice  by  means  dehors  the 
trial,  against  which  ordinary  care  could  not  guard,  will 
justify  the  court  in  setting  the  verdict  aside.3  A  party, 
also,  who  undertakes  thus  to  tamper  with  a  jury  is  in- 
dictable for  embracery.4 

§  1790.  And  so  op  undue  influence  on  jury.  Evi- 
dence that  the  prosecutor,  by  exhibiting  papers  at  places 
where  the  jury  boarded,  had  been  attempting  to  bias  and 
influence  them,  will  be  sufficient  to  sustain  a  motion  for 
a  new  trial;1  and  so  where  it  appeared  that  the  prose- 
cutor spent  a  night  in  a  room  with  the  jury  during  their 
deliberations,  the  conviction  being  for  manslaughter,  and 
the  prosecutor  having  acted  officially  as  high  sheriff  both 
when   prosecuting   the    suit    and    attending   the    jury.2 

1  Onions  v.  Naish,  7  Price  203;  seq.;  Hylliard  v.  Nichols,  2  Root 
Hartwright  v.  Badham,  11  Price  (Conn.)  176.  See  Ohio  Code  Cr. 
383 ;  Cooke  v.  Green,  11  Price  736.      Proc.  §  192. 

Graham  on  New  Trials  126.  3  Willis  v.  People,  32  N.  Y.  715. 

2  Epps  v.  State,  19  Ga.  102.  i  Infra,  §  1912. 

1  2  Hale  P.  C.  308;  Wood  v.  State,  l  State  v.  Hascall,  6  N.  H.  352. 
34  Ark.  341,  36  Am.  Rep.  13;  Compare:  Coster  v.  Merest,  3 
Knight  v.  Inhabitants,  etc.,  13  Brod.  &  B.  272,  7  Eng.  C.  L.  726, 
Mass.  218;  Jeffries  v.  Randall,  14  7  Moore  87;  Spenceley  v.  De  Wil- 
Mass.  205;  State  v.  Hascall,  6  N.  H.  iot,  7  Bast  108. 

362.  2  McElrath  v.  State,  32  Tenn.  (2 

2  See,    supra,    §§  1381,    1721    et      Swan)  378.    See,  supra,  §  1766. 
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Wherever,  in  fine,  undue  influence  is  shown,  a  new  trial 
will  be  granted.3 

§1791.   And  so  op  tampering  with  evidence. 

Where  papers,  as  has  already  been  seen,  not  in  evidence, 
are  surreptitiously  banded  to  the  jury,  the  verdict  will 
be  avoided;1  and  the  same  result  will  take  place  where  it 
appears  that  a  witness  on  one  side  has  been  spirited 
away  by  the  opposite  party,2  and  where  an  attempt  to 
bribe  a  witness  is  shown.3  Such  efforts,  however,  must 
be  traced  to  a  party  or  his  agents ;  for  the  mere  absenting 
of  himself  by  a  witness  will  not  be  sufficient  ground.4 

§  1792.   And  so  op  trick  op  opposite  side,  when 

operative.  A  new  trial  will  be  granted  when  it  appears 
any  unfair  trick  or  artifice  had  been  employed,  resulting 
in  a  verdict  in  favor  of  the  party  using  it.1  Thus,  a  new 
trial  was  granted  where  the  defendant,  by  the  artifice 
of  the  prosecuting  attorney,  went  to  trial  without  coun- 
tervailing testimony,  under  the  belief  that  certain  wit- 
nesses of  the  state  were  absent,  when  they  are  present, 

3  Ibid.  See  State  v.  Brittain,  89  Harris,  1  Bing.  187,  8  Eng.  C.  L. 
N.  C.  481;  State  v.  Gould,  90  N.  O.      464. 

659.  Graham  on  New  Trials  56. 

1  Co.  Lit.  227;  Graves  v.  Short,  Improper  questions  by  prosecu- 
Cro.  Eliz.  616,  78  Eng.  Repr.  857;  tor  seeking  to  convey  impression 
Heylor  v.  Hall,  Palmer  325,  81  Eng.  accused  had  been  previously  con- 
Repr.  1105.  victed   of  crime,   there   being   no 

See,  also,  supra,  §§  1771  et  seq.      evidence   of   such   conviction,    re- 

2  Bull.  N.  P.  328.  quires  a  verdict  of  guilty  to  be  set 
s  Bostock  v.  State,  10  Tex.  App.      aside. — Loe  v.  State,  63  Neb.  424. 

705.  Technical   objections  to  compe- 

4  Grovenor  v.  Fenwick,  7  Mod.  tent  evidence,  by  prosecuting  at- 
156,  87  Eng.  Repr.  1162.  torneys,   is   a   "trick"    which   has 

l  CALi.  —  People  v.  Bennett,   52  received   merited    rebuke    at    the 

Cal.  380.    MASS. — Niles  v.  Brack-  hands  of  the  courts,  and  compels 

ett,  15  Mass.  378.    N.  Y. — Jackson  reversal  of  judgment  by  the  higher 

v.  Warford,  7  Wend.  62.    TEX. —  court.   See  People  v.  Williams,  18 

March  v.  State,  44  Tex.  64.  ENG.—  Cal.  193 ;  People  v.  Divine,  44  Cal. 

Anderson  v.  George,  1  Burr.  352,  452,    460;    People    v.   Benson,    52 

97  Eng.  Repr.  349;   Bodington  v.  Cal.  380,  382. 
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and  concealed  by  the  prosecution.2  But  a  new  trial  will 
not  be  granted  in  a  liquor  case  because  the  prosecution 
brought  into  court  a  number  of  female  members  of  a 
local  temperance  society  who  might  be  supposed  to  exert 
an  influence  on  the  jury.3 

§  1793.  But  not  for  remarks  of  opposite  coun- 
sel, unless  objected  to  at  time.  A  new  trial  will  not  be 
granted  simply  because  counsel,  in  their  addresses,  trav- 
eled beyond  the  evidence,  or  used  improper  language, 
unless  the  court  was  called  upon  to  interpose,  and,  on  a 
case  requiring  it,  refused  to  do  so;1  or  where,  on  objec- 
tion being  made,  the  trial  court  promptly  and  properly 
instructs  the  jury  not  to  consider  the  remarks  of  counsel 
objected  to,  as  they  are  not  in  the  nature  of  evidence 
in  the  case,  and  were  improper  to  have  been  made.2  But 
it  is  otherwise  where  the  court  allows  the  prosecuting 
counsel  to  charge  the  defendant  with  other  offenses  be- 
side that  on  trial,  or  to  take  any  other  unfair  advantage 
of  his  position.3 

2  See  Shepherd  v.  State,  64  Ind.  2  Kennison  v.  State,  83  Neb.  391, 
43;    Curtis  v.   State,  46   Tenn.   (6      119  N.  W.  768. 

Cold.)  9.  3  Supra,     §§1496,     1505,     1506, 

3  Nuzum  v.  State,  88  Ind.  599.  1513.    FLA. — Newton  v.  State,  21 
l  Supra,  §§  1479,  1513,  and  cases      Fla.    53.     IND. —  State    v.    Click, 

there  cited.    GA  —  Davis  v.  State,  40    Ind.    265;    Long   v.    State,    56 

33  Ga.  98.  IND.— Coleman  v.  State,  Ind.   182,  26   Am.   Rep.  19;    Shep- 

111  Ind.  563,  13  N.  E.  100.  IOWA—  herd  v.  State,  64  Ind.  43.   MISS  — 

State  v.  Johnson,  72  Iowa  393,  34  Thomas  v.  State,  61  Miss.  60;  Mar- 

N.  W.  177,  9  Crim.  Law  Mag.  742.  tin  v.  State,  63  Miss.  505,  56  Am. 

MO. — State  v.  Barhem,  82  Mo.  67;  Rep.  812.   MO.— State  v.  Mahly,  68 

State  v.  Hicks,  92  Mo.  431,  4  S.  W.  Mo.  315;  State  v.  Jackson,  95  Mo. 

742;    State  v.   West,   95  Mo.   139,  623,  8  S.  W.  749.    N.  C— State  v. 

8   S.  W.   354.    NEB.— Bohanan  v.  Smith,    75    N.    C.    306;     State    v. 

State,  18  Neb.  57,  53  Am.  Rep.  791,  Rogers,  94  N.  C.  860.  WIS.— Sasse 

24  N.  W.  390.  N.  C. — State  v.  Bras-  v.   State,   68  Wis.   530,   32   N.  W. 

well,  82  N.  C.  693.    PA.— Com.  v.  849. 

Hanlon,  3  Brewst.  461.  As  to  granting  new  trial  or  re. 

As  to  right  and  duty  of  court  to  versal    for    unfair    or    irrelevant 

stop   improper  comment  of  coun-  argument   of    counsel,    see    notes, 

sel  in  argument,  see  1  Am.  St.  Rep.  46  L.  R.  A.  643,  645,  646;   32  Am. 

368.  St.  Rep.  155;  37  Am.  St.  Rep.  833; 
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7.  After-Discovered  Evidence. 

§  1794.  In  general.  After-discovered  evidence,  in  order 
to  afford  a  proper  ground  for  the  granting  of  a  new  trial, 
must  possess  the  following  qualifications : 

It  must  have  been  discovered  since  the  former  trial. 

It  must  be  such  as  reasonable  diligence  on  the  part  of 
the  defendant  could  not  have  secured  at  the  former  trial. 

It  must  be  material  in  its  object,  and  not  merely  cumu- 
lative and  corroborative,  or  collateral. 

It  must  be  such  as  ought  to  produce,  on  another  trial, 
an  opposite  result  on  the  merits. 

It  must  go  to  the  merits,  and  not  rest  on  merely  a"  tech- 
nical defense.1 


100  Am.  St.  Rep.  689;  14  N.  Y.  Cr. 
Rep.  35.. 

Appeal  to  fears  or  vanity  by 
prosecuting  attorney  in  a  rape 
case,  by  remarks  which  tend  to 
coerce  or  cajole  the  jury,  is  good 
ground  for  a  new  trial. — Vickers  v. 
United  States,  1  Okla.  Cr.  452,  98 
Pac.  467. 

Conviction  reversed  where  re- 
marks of  prosecuting  counsel  such 
as  plainly  tending  to  inflame  the 
minds  of  the  jurors  and  tend  to- 
wards a  verdict  of  guilty  regard- 
less of  the  evidence.  —  State  v. 
Proctor,  86  Iowa  698,  53  N.  W.  424. 

Improper  remarks  of  counsel  in 
address  to  jury,  not  ground  for 
setting  verdict  aside  and  granting 
a  new  trial,  where  verdict  is  not 
affected  thereby. — State  v.  John- 
son, 48  La.  Ann..  87,  19  So.  213; 
Wood  v.  State,  64  Miss.  761,  2  So. 
247;  State  v.  Kent,  5  N.  D.  516, 
35  L.  R.  A.  518,  67  N.  W.  1052; 
State  v.  Shawen,  40  W.  Va.  1,  2 
S.  E.  873. 

Statement  by  counsel  that  if  the 
jury  knew  the  reputation  of  the 


opposing  party  and  of  his  relatives 
who  were  witnesses,  he  would  be 
willing  to  submit  the  case  with- 
out argument,  requires  a  verdict  in 
favor  of  his  client  to  be  set  aside 
and  a  new  trial  granted. — Perkins 
v.  Burley,  64  N.  H.  524,  15  Atl.  21. 

l  GA.— Carter  v.  State,  46  Ga. 
637;  Childers  v.  State,  68  Ga.  837. 
MO.— State  v.  Burnside,  37  Mo. 
343;  State  v.  Wyatt,  50  Mo.  309. 
N.  H  —  State  v.  Carr,  21  N.  H.  (1 
Fost.)  166,  53  Am.  Dec.  179.  PA  — 
Com.  v.  Murray,  2  Ashm.  41;  Com. 
v.  Williams,  2  Ashm.  69.  VA  — 
Thompson  v.  Com.,  49  Va.  (8 
Gratt.)  637;  Read  v.  Com.,  63  Va. 
(22  Gratt.)  924. 

See,  also,  notes,  58  Am.  Dec. 
488;  65  Am.  Dec.  131;  9  Am.  St. 
Rep.  827;  11  Am.  St.  Rep.  757. 

As  to  rule  that  newly  discovered 
evidence  furnishing  ground  for 
new  trial  being  applicable  to  crim- 
inal cases. — State  v.  Stain,  82  Me. 
'~\n,  20  Atl.  72. 

Ignorance  of  the  newly  discov- 
ered evidence  at  the  time  of  the 
trial  is  essential  as  a  ground  for 
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§  1795.  Motion  must  be  special.  There  are,  in  addi- 
tion, one  or  two  preliminary  points  of  practice  which 
must  be  conformed  to  before  a  motion  on  this  ground 
will  be  entertained.  It  is  necessary  that  the  party  should 
mention  in  his  affidavit  the  witnesses  by  name,  and  what 
he  expects  to  prove  by  them;  and  that  either  the  wit- 
nesses themselves  should  state,1  on  oath,  the  evidence 
they  can  give,  or  that  the  party  should  give  his  own  belief 
in  the  statement  to  be  made  by  the  witnesses.2 


granting  a  new  trial.  —  Broat  V. 
Moor,  44  Minn.  468,  47  N.  W.  55. 

Impeaching  testimony  of  state's 
witnesses  not  such  new  evidence 
as  warrants  granting  a  new  trial. 
— State  v.  Butler,  67  Mo.  59;  State 
v.  Welsor,  117  Mo.  570,  21  S.  W. 
443;  State  v.  Carr,  21  N.  H.  (1 
Fost.)  166,  53  Am.  Dec.  179;  State 
v.  Danforth,  73  N.  H.  215,  111  Am. 
St.  Rep.  600,  6  Ann.  Cas.  557,  60 
Atl.  839;  Territory  v.  Latshaw,  1 
Ore.  146;  State  v.  Gardner,  33  Ore. 
153,  54  Pac.  811;  State  v.  Hill,  39 
Ore.  95,  65  Pac.  520. 

Material  to  the  issue  joined  and 
go  to  the  merits  of  the  case,  the 
newly-discovered  evidence  must 
he,  or  it  will  not  warrant  a  new 
trial.— State  v.  Carr,  21  N.  H.  (1 
Fost.)  166,  53  Am.  Dec.  179;  Ter- 
ritory v.  Latshaw,  1  Ore.  146. 

See,  infra,  §§1807,  1810. 

Must  be  of  such  a  character  that 
it  seems  to  the  court  probable 
that  its  introduction  might  deter 
the  verdict. — Perry  v.  People,  33 
Colo.  94,  69  Pac.  519;  Linscott  v. 
Orient  Ins.  Co.,  88  Me.  497,  51  Am. 
St.  Rep.  435,  34  Atl.  405;  Crafts  v. 
Union  Mut.  F.  Ins.  Co.,  36  N.  H.  44. 

See,  infra,  §  1812. 

In  Pennsylvania,  in  Moore  v.  The 
Phila.  Bank,  5  Serg.  &  R.  (Pa.)  41, 
it  was  said  by  the  court  that  it  is 


Jincumbent  on  the  party  who  asks 
for  a  new  trial,  on  the  ground  of 
newly-discovered  testimony,  to  sat- 
isfy the  court:  First,  That  the 
evidence  has  come  to  his  knowl- 
edge since  the  trial;  second,  that 
it  was  not  owing  to  the  want  of 
diligence  that  it  did  not  come 
sooner;  and  third,  that  it  would 
probably  produce  a  different  ver- 
dict if  a  new  trial  were  granted. 

— Judge  King  subsequently 
adopted  the  same  distinction. — 
Com.  v.  Murray,  2  Ashm.  (Pa.)  41. 
See  People  v.  Stanford,  64  Cal.  27, 
28  Pac.  106. 

1  In  Arkansas,  and  doubtless  in 
many  other  jurisdictions,  in  sup- 
port of  a  motion  for  a  new  trial 
on  the  ground  of  newly  discovered 
evidence,  the  witnesses  themselves 
must  state  on  oath  the  evidence 
they  can  give,  or  that  the  party 
should  add  his  own  belief  to  the 
statements  made  by  the  witnesses. 
—White  v.  State,  17  Ark.  404. 

2  CAL. — Rogers  v.  Huie,  1  Cal. 
429,  54  Am.  Dec.  500.  MISS.— 
Gavignan  v.  State,  55  Miss.  533. 
N.  Y. — Hollingsworth  v.  Napier,  3 
Cai.  182,  2  Am.  Dec.  268.  TEX.— 
Polser  v.  State,  6  Tex.  App.  510. 
W.  VA.— State  v.  Williams,  14 
W.  Va.  851. 

See,  also,  infra,  §  1841. 
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§  1796.   Must  be  supported  by  affidavits.  But  the 

rule  will  not  ordinarily  be  granted,  if  supported  only  by 
tbe  affidavit  of  the  party.  The  motion,  if  practicable, 
must  be  accompanied  by  the  affidavit  of  the  newly  dis- 
covered witnesses,1  taken  on  notice.2  And  these  affidavits 
must  express  the  party's  belief  as  well  as  his  informa- 
tion.8 

§  1797.   Mat  be  contested.  The  adverse  party  may 

show,  by  affidavits,  that  the  witnesses  whose  testimony 
is  stated  to  be  material  are  wholly  unworthy  of  credit.1 

§  1798.   Must  be  usually  moved  before  judgment. 

A  motion  for  a  new  trial  will  not  ordinarily  be  heard 
after  a  judgment  has  been  regularly  perfected,  although 
it  be  on  the  ground  of  evidence  newly  discovered  since 
the  judgment.1 

§  1799.  Evidence  must  be  newly  discovered.  The  evi- 
dence must  have  been  discovered  since  the  former  trial.1 
In  a  Georgia  case,  for  instance,  where  it  appeared  that 
the  prisoner's  attorney  had  made  diligent  inquiries  as 
to  the  prisoner's  participation  in  the  corpus  delicti,  but 
had  been  misled,  it  was  held  that  a  new  trial  would  be 
granted  on  evidence,  newly  discovered,  being  offered  to 
the  effect  that  the  prisoner  did  not  make  the  assault 
charged.2  But  unless  newly  discovered,  the  existence  of 
such  testimony  is  not  adequate  ground.8  There  may,  how- 

i  See  cases  to  last  section,  and:  l  Parker  v.  Hardy,  41  Mass.  (24 

ARK.— Runnels  v.   State,  28  Ark.  Pick.)    246;   Williams  v.  Baldwin, 

121;    Robinson  v.   State,   33   Ark.  18  Johns.  (N.  Y.)  489. 

180.    GA.— Farrow  v.  State,  48  Ga.  l  Infra,  §  1831. 

30.    KAN. — State  v.  Kellerman,  14  l  Hudgins  v.  State,  61  Ga.  182; 

Kan.  135.    LA. — State  v.  Edwards,  Lee  v.  State,  69  Ga.  705;   State  v. 

34  La.  Ann.  142;  State  v.  Sweeney,  Curtis,    77    Mo.   267;    Williams   v. 

37   La.  Ann.   1.     TEX.— Evans   v.  State,  7  Tex.  App.  163;  Heskew  v. 

State,  6  Tex.  App.  513;   Tuttle  v.  State,  14  Tex.  App.  606;. 

State,  6  Tex.  App.  556.  2  Thomas  v.  State,  52  Ga.  509. 

2  Shields  v.  State,  45  Conn.  266.  3  GA.— Roach  v.  State,  34  Ga.  78; 

3  Taylor  v.  State,  79  Tenn.    (11  Carter  v.  State,  46  Ga.  637.    LA. — 
Lea)  708.  State  v.  Lamothe,  37  La.  Ann.  43; 
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ever,  be  cases,  if  duly  sustained  by  affidavit,  wben  sup- 
posed knowledge  of  the  testimony  at  the  time  of  the  trial 
may  be  explained  and  avoided  by  proof  that  the  defen- 
dant was  at  the  time  mentally  incapable  of  taking  cog- 
nizance of  facts.4 

§  1800.  Acquittal  of  co-defendant  as  a  witness  no 
gbound.  A  new  trial  will  not  at  common  law  be  granted 
on  the  ground  that  a  co-defendant,  tried  at  the  same 
time  and  acquitted,  was  a  material  witness  for  the  con- 
victed defendant,  such  testimony  not  being  newly  dis-[ 
covered,  and  there  having  been  at  the  trial  no  application 
for  a  severance ;  though  the  acquitted  defendant  was  then, 
for  the  first  time,  a  competent  witness.1  Where,  however, 
after  an  application  for  severance,  in  order  to  admit  the 
wife  of  one  party  as  a  witness  for  the  other,  the  former 
party  was  acquitted,  but  the  latter  convicted,  and  the 
wife  of  the  former  swore  in  an  affidavit  to  a  complete 
alibi  as  to  the  latter,  it  was  held  that  as  she  herself  was 
not  on  the  record,  but  was  excluded  merely  by  policy 
of  law  on  the  joint  trial,  and  as  she  had  been  made  com- 
petent by  the  verdict  of  a  jury,  a  new  trial  would  be 
granted.2  But  where  co-defendants  can  be  witnesses  for 
each  other  on  trial  this  ground  can  not  be  laid. 

State  v.   Price,   37  La.   Ann.   215.  App.  206;  Huebner  v.  State,  3  Tex. 

PA. — Com.  v.  Murray,  2  Ashm.  41;  App.    458;    Williams    v.    State,    4 

Com.    v.    Williams,    2    Ashm.    69.  Tex.  App.   5;    Rucker  v.  State,   7 

VA  — Read   v.    Com.,    63    Va.    (22  Tex.    App.    549;    Gibbs    v.    State, 

Gratt.)     924.     ENG.—  Vernon    v.  30   Tex.  App.   581,   18    S.   W.   88; 

Hankey,    2    T.    R.    113,    100    Eng.  Sanders  v.  State,  52  Tex.  Cr.  Rep. 

Repr.  62.  465,    124    Am.    St.    Rep.    1101,    107 

4  Thompson  v.  State,  54  Ga.  577.  S.  W.  839,  and  infra,  §  1814. 

l  MASS. — Sawyer  v.  Merrill,  27  On  trial  and  conviction  of  de- 
Mass.  (10  Pick.)  16.  N.  H. — State  fendant  the  subsequent  trial  and 
v.  Bean,  36  N.  H.  122.  N.  Y. —  acquittal  of  a  co-defendant  is 
People  v.  Vermilyea,  7  Cow.  369.  newly-discovered  evidence. — Gill  v. 
ORE.— State  v.  Drake,  11  Ore.  396,  State,  56  Tex.  Cr.  Rep.  202,  17 
4  Pac.  1204.  TEX.— Lyles  v.  State,  Ann.  Cas.  1164,  119  S.  W.  684. 
41  Tex.  172,  19  Am.  Rep.  38.  2  Com.  v.  Manson,  2  Ashm.  (Pa.) 

Compare:    Rich  v.  State,  1  Tex.  31;  Com.  v.  Toland,  11  Phila.  (Pa.) 
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§  1801.   Nob  is  acquittal  of  defendant  of  a  part 

of  count  on  which  he  was  excluded  as  a  witness.  a  cog- 
nate  question  arises  under  the  peculiar  provisions  of  the 
Pennsylvania  statute  which  permits  persons  charged  with 
crimes  not  exclusively  cognizable  in  the  Oyer  and  Ter- 
miner to  testify  in  their  own  behalf.  It  has  been  held 
that  when  the  defendant  is  charged  with  a  divisible 
offense,  part  of  which  is  so  cognizable  in  the  Oyer  and 
Terminer,  where  the  trial  is,  and  after  exclusion  as  a 
witness,  is  acquitted  of  the  offense  so  cognizable  in  Oyer 
and  Terminer,  this  does  not  by  itself  entitle  him  to  a 
new  trial  for  the  minor  offense  of  which  he  was  con- 
victed.1 

§  1802.  Evidence  discovered  before  verdict  should  be 
given  at  once  to  jury.  If  new  evidence  be  discovered  be- 
fore the  verdict  is  rendered,  it  should  be  submitted  to 
the  jury;  and  if  this  duty  is  neglected,  unless  there  is 
clear  proof  of  mistake,  a  new  trial  will  not  be  granted.1 
The  judge  at  the  trial  has  discretion  as  to  the  admission 
of  evidence  out  of  the  regular  and  usual  course,  and 
must  exercise  such  discretion  when  necessary  to  promote 
justice.2 

§  1803.  If  evidence  could  have  been  secured  at  for- 
mer trial,  ground  fails.  The  evidence  must  be  such  as 
could  not  have  been  secured  at  the  former  trial  by  a  rea- 

433;    Anderson   v.    State,    8    Tex.  l  Supra,  §§  1499  et  seq.;  Higden 

App.  542.  v.  Higden,  9  Ky.  (2  A.  K.  Marsh.) 

Where  an  accessory  was  acquit-  42;  Cavanah  v.  State,  56  Miss  300- 

ted  after  conviction  of  his  princi-  gtate  y  porter>  26  Mq  m.  pe       ' 

pal,  and  the  accessory's  evidence  y   Vermil         7  Cow    (N   y)  g 

was  material,  a  new  trial  was  held  _               T,     ,        _      ■ 

properly   granted    to   let   it   in.-  C°m-   V"   Hanlon'   3   Brews-    (Pa-> 

Helm  v.   State,   20   Tex.  App.   41.  461;    Umted    States    v-    On»ert,    2 

See,  also,  reading  note  in  footnote  Sumn'  19>  Fed-  Cas-  N°"  15204- 

1,  this  section.  See    Keenan   v.    People,   104   111. 

l  Hunter   v.    Com.,    79    Pa.    St.  385>  a  case  of  much  interest. 

505;   Com.  v.  Solby,  15  W.  N.  C.  2  See,  supra,  §1502. 
(Pa.)  392. 
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sonable  diligence  on  part  of  the  defendant,  which  fact 
should  appear  on  the  affidavit.1 

Thus,  where  it  appeared  that  the  witness,  on  whose 
testimony  was  sought  a  new  trial,  after  a  conviction  of 
murder,  was  with  the  prisoner  until  a  late  hour  of  the 
evening  on  which  the  murder  was  committed,  was  in 
court  while  the  trial  was  progressing,  and  had  gone  to 
a  relative  of  the  prisoner  and  told  him  what  she  was  able 
to  testify  to ;  the  motion  was  refused.2 

§  1804.   And  so  op  withholding  of  papers  which 

due  diligence  could  have  secured.  Nor  will  a  new  trial 
be  granted  because  the  district  attorney  withheld  in  bis 
hands  papers  important  to  the  defendant,  unless  the 
latter  used  due  diligence  to  obtain  them.  Thus,  where 
the  district  attorney  told  the  defendant  that  certain  pa- 
pers were  in  the  hands  of  C,  who,  being  applied  to, 
answered  they  were  in  the  possession  of  the  district 
attorney,  but  the  defendant  did  not  explain  the  mistake 
and  apply  to  the  district  attorney  again,  a  new  trial  was 
refused.1 

§  1805.   Otherwise  in  cases  op  surprise.    A  new 

trial  will  sometimes  be  granted  on  the  affidavit  of  a  wit- 

l  ARK.— Holeman    v.    State,    13  (7  Humph.)   524.     TEX.— Shaw  v. 

Ark.  (8  Bng.)  105.    CONN.— Lester  State,    27   Tex.   750;    Williams   v. 

v.  State,  11  Conn.  415.    GA. — Rob-  State,    4    Tex.    App.    55;    Hassel- 

erts  v.  State,  3  Ga.  310;  Wright  v.  meyer  v.   State,  6  Tex.  App.  21; 

State,  34  Ga.  110;  McAfee  v..  State,  Collins  v.  State,  6  Tex.  App.  72; 

31  Ga.  411;  Carter  v.  State,  46  Ga.  Hutchinson  v.  State,  6  Tex.  App. 

637;  Williams  v.  State,  67  Ga.  260;  468;  White  v.  State,  10  Tex.  App. 

Hanvey  v.  State,  68  Ga.  612.    IND.  167.    VA. — Bennett  v.  Com.,  35  Va. 

— O'Dea  v.  State,  57  Ind.  31.  MASS.  (8  Leigh)    745;   Read  v.  Com.,  63 

—Com.    v.    Drew,    4    Mass.    399.  Va.  (22  Gratt.)  723. 

MISS. — Friar  v.  State,  4  Miss.   (3  As  to  affidavit,  see  State  v.  Wil- 

How.)  422.    N.  Y.— People  v.  Ver-  liams,  14  W.  Va.  851. 

milyea,  7  Cow.  369.    PA. — Com.  v.  2  Com.    v.    Williams,    2    Ashm. 

Williams,    2    Ashm.    69.      S.    C—  (Pa.)  69. 

State  v.   Harding,   2   Bay  L.   267.  l  People   v.   Vermilyea,    7   Cow. 

TBNN.— Gilbert  v.  State,  26  Tenn.  (N.  Y.)  369.    See,  infra,  §  1822. 
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ness,  that  lie  was  mistaken  or  surprised  at  Ms  examina- 
tion.1 

§  1806.  Party  disabled  who  neglects  to  obtain  evi- 
dence on  trial.  A  party  who  seeks  for  a  new  trial  on 
the  ground  of  newly-discovered  evidence  is  chargeable 
with  laches,  if,  previous  to  the  trial,  he  knew  that  the 
witness,  whose  testimony  he  seeks  to  introduce  as  newly 
discovered,  must,  probably,  from  his  occupation  and  em- 
ployment at  the  time  of  the  transaction,  the  subject  of 
the  controversy,  be  conversant  with  the  facts  in  relation 
to  the  transaction,1  and  especially  where,  previous  to 
the  trial,  the  party  knew,  as  the  witness  himself  testifies 
to,  what  the  witness  could  prove,  although  at  the  time 
of  the  trial,  and  while  preparing  therefor,  the  party 
had  forgotten  the  facts.2  It  is  not  such  newly-discovered 
evidence  as  will  entitle  him  to  a  new  trial,  that  the  party 
applying  for  a  new  trial  could  not  procure  in  time  the 
witness  whom  he  seeks  to  introduce.  He  should  have  ap- 
plied to  the  court  for  a  postponement;  and  if  without 
doing  this  he  went  to  trial  without  the  testimony,  a  new 
trial  will  not  be  granted  for  the  purpose  of  letting  in 
such  evidence.3  Nor  is  the  absence  of  a  witness  who  had 
not  been  subpoenaed  a  good  cause  for  granting  a  new 
trial;4  though  it  is  otherwise  with  the  sudden  illness 
of  a  witness  in  cases  where  the  deposition  of  the  witness 
can  not  be  taken,  and  the  witness  is  material.5  Nor  will 
a  new  trial  be  granted  on  account  of  the  want  of  recol- 
lection of  a  fact,  which  by  due  attention  might  have  been 

l  Infra,  §1820.  Mo.  422;    State  v.  Smith,  65  Mo. 

1  State  v.  Bell,  49  Iowa  440;  314;  Gordon  v.  Harvey,  8  Va.  (4 
State  v.  Adams,  31  La.  Ann.  717;      Call)  450. 

Collins  v.  State,  6  Tex.  App.  72.  Same  principle  in  Tobln  v.  Peo- 

2  Richie  v.   State,   58   Ind.   355;      pie,  101  111.  121. 

People  v.  Superior  Court  of  New  *  Lester  v.  Goode,   6   N.   C.    (2 

York,  10  Wend.  (N.  Y.)  285.  Murph.  L.)  37;  Kelly  v.  Holdshlp, 

3  Jackson    v.    Malin,    15    Johns.  1  Browne  (Pa.)  36. 
(N.  Y.)  293;  State  v.  Frittener,  65  b  Infra,  §  1822. 
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remembered;  "want  of  recollection  being  easy  to  be  pre- 
tended and  hard  to  be  disproved."6 

§  1807.  Evidence  must  be  material  and  not  cumula- 
tive.  The  evidence  offered  must  be  material  in  its  object, 
and  not  merely  cumulative  and  corroborative.1  Cumula- 
tive evidence,  in  this  sense,  is  such  as  goes  to  support  the 
facts  principally  controverted  on  the  former  trial,  and 
respecting  which  the  party  asking  for  a  new  trial,  as  well 
as  the  adverse  party,  produced  testimony.2  Where  the 
defense  was  epileptic  insanity,  the  alleged  fact  that  the 
defendant,  subsequent  to  the  trial  and  conviction,  had  an 
epileptic  fit,  is  cumulative  in  this  sense,  and  hence  no 
ground.3   But  it  is  otherwise  if  such  new  evidence  con- 


6  Duignan  v.  Wyatt,  3  Blackf. 
(Ind:)  385;  Bond  v.  Cutler,  7  Mass. 
205. 

l  ARK.— Bixby  v.  State,  15  Ark. 
395;  White  v.  State,  17  Ark.  404. 
CAL. — People  v.  McDonnell,  47 
Cal.  134;  People  v.  Fong  Ah  Sing, 
70  Cal.  8,  11  Pac.  323.  COLO.— 
Piela  v.  People,  6  Colo.  343.  CONN. 
— State  v.  Lee,  69  Conn.  186,  37 
Atl.  75.  GA.— McAfee  v.  State,  31 
Ga.  411;  Hoye  v.  State,  39  Ga.  718; 
Holmes  t.  State,  54  Ga.  303; 
O'Shields  v.  State,  55  Ga.  696; 
Dougherty  v.  State,  7  Ga.  App.  91, 

66  S.  E.  276.  ILL. — Adams  v.  Peo- 
ple, 47  111.  376;  Sahlinger  v.  Peo- 
ple, 102  111.  241;  Collins  v.  People, 
103  111.  21.  IOWA — State  v.  John- 
son, 72  Iowa  393,  34  N.  W.  177. 
LA. — State  v.  Claude,  35  La.  Ann. 
7;  State  v.  Fahey,  35  La.  Ann.  9. 
MISS. — State  v.  Blennerhassett,  1 
Miss.  (1  Walker)  7.  MO.— State 
v.  Larrimore,  20  Mo.  425;  State  v. 
Stumbo,  26  Mo.  306;  State  v. 
Evans,  65  Mo.  574;  State  v.  Butler, 

67  Mo.   59;    State  v.  Rockett,   87 
.Mo.   666;    State  v.  Woodward,   95 


Mo.  129,  8  S.  W.  220.  NEB.—  St. 
Louis  v.  State,  8  Neb.  406.  N.  H  — 
State  v.  Carr,  21  N.  H.  (1  Fost.) 
166,  53  Am.  Dec.  179.  N.  M—  Ter- 
ritory v.  Yarberry,  2  N.  M.  391. 
N.  Y. — Williams  v.  People,  45 
Barb.  201.  N.  C— State  v.  Starnes, 
97  N.  C.  423,  2  S.  E.  447.  N.  D.— 
Pengilly  v.  Case  Threshing  Mach. 
Co.  (J.'  I.),  11  N.  D.  249,  91  N.  W. 
63.  ORE.— Territory  v.  Latshaw, 
1  Ore.  146.  PA. — Com.  v.  Flana- 
gan, 7  Watts  &  S.  415;  Com.  v. 
Williams,  2  Ashm.  69;  Com.  v. 
Kane,  12  Phila.  630.  TEX.— Mur- 
ray v.  State,  36  Tex.  642;  Lewis  v. 
State,  15  Tex.  App.  648;  McAdams 
v.  State,  24  Tex.  App.  86,  5  S.  W. 
826.  WIS. — Anderson  v.  Arpin 
Hardwood  Lumber  Co.,  131  Wis. 
34,  110  N.  W.  788.  FED.— United 
States  v.  Gibert,  2  Sumn.  19,  Fed. 
Cas.  No.  15204. 
See,  supra,  §  1794. 

2  State  v.  Kinney,  108  111.  519 ; 
Klein  v.  People,  113  111.  596;  State 
v.  Redemeier,  71  Mo.  173,  36  Am. 
Rep.  462. 

3  People  v.  Montgomery,  13  Abb. 
Pr.  N.  S.  (N.  Y.)  207. 
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sists  of  a  strong  mass  of  proof  previously  unknown  to  the 
party.4 

§  1808.  Surprise  is  an  exception.  But  though  a  new 
trial  is  not  usually  granted  for  the  discovery  of  new 
evidence  to  a  point  which  was  presented  on  the  former 
trial,  yet  a  case  of  surprise  will  form  an  exception  to  the 
rule.1 

§  1809.    And  so  where  evidence   or  a  distinct 

class.  For  can  it  be  objected  to  granting  a  motion  for  a 
new  trial,  on  the  ground  of  newly-discovered  evidence, 
that  such  evidence  is  cumulative,  if  it  is  of  a  different  kind 
or  character  from  that  adduced  on  the  trial.1  This  is  pe- 
culiarly the  case  when  strong  independent  proof  of  in- 
sanity is  offered.2 

§  1810.  New  teial  not  gkanted  merely  to  discredit  op- 
posing witness.  Where  the  object  is  to  discredit  a  wit- 
ness on  the  opposite  side,  the  general  rule  is  that  a  new 
trial  will  not  be  granted.1  Thus,  where  the  defendant 
was  convicted  of  forgery,  chiefly  on  the  evidence  of  B  R, 

4  Andersen   v.    State,    43   Conn.  State  v.   Diskin,   35  La.  Ann.   46. 

514,  21  Am.  Rep.  669.  MASS.  —  Com.   v.   Drew,   4   Mass. 

1  Infra,  §1822.  399;   Com.  v.  Waite,  5  Mass.  261; 
i  Long  v.  State,  54  Ga.  564;  Guy-  Com.  v.  Green,  17  Mass.  515.    MO. 

ott  v.  Butts,  4  Wend.  (N.  Y.)  579.      —State  v.  Bates,  67  Mo.  59;  State 

2  Andersen  v.  State,  43  Conn.  v.  Wilson,  117  Mo.  570,  21  S.  W. 
514,  21  Am.  Rep.  669.  443.     NEB.— Ogden    v.    State,    13 

l  ARK.— Wallace    v.    State,    28  Neb.  436,  14  N.  W.  165.     N.  H  — 

Ark.   531;    Campbell  v.    State,   38  State  v.  Carr,  21  N.  H.   (1  Fost.) 

Ark.  498;  Redman  v.  State,  40  Ark.  166,  53  Am.  Dec.  179;  State  v.  Dan- 

445.     GA.— Levining  v.   State,  13  forth,  73  N.  H.  215,  111  Am.  St. 

Ga.   513;    Brown  v.   State,  55   Ga.  Rep.  600,  6  Ann.  Cas.  577,  60  Atl. 


169;    Beck  v.   State,   65   Ga.   766 


Partee  v.  State,  67  Ga.  570.    ILL.—      1  Ore.  146;    State  v.  Gardner,  33 


Tobin  v.  People,  101  111.  121 
Friedburg  v.  People,  102  111.  190 
IND. — Bland  v.  State,  2  Ind.  608 


State  v.  Young,  34  La.  Ann.  346 


839.    ORE.— Territory  v.  Latshaw, 


Ore.  153,  54  Pac.  811;  State  v. 
Hill,  39  Ore.  95,  65  Pac.  520.  PA. 
— Com.  v.  Williams,  2   Ashm.   69. 


Morel  v.  State,  89  Ind.  275.   LA.—     TENN—  Parham  v.  State,  78  Tenn. 


(10   Lea)    498.     TEX.— Herber  v. 
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and  on  a  motion  for  a  new  trial  evidence  was  produced 
to  show  the  bias  of  B  E,  it  was  held  by  the  Supreme 
Court  of  Massachusetts  that  such  evidence  was  no  ground 
for  the  motion.2  And  a  new  trial  was  refused  where, 
after  a  verdict  of  guilty  upon  an  indictment  for  perjury, 
the  defendant  applied  for  a  new  trial  on  account  of  newly- 
discovered  evidence,  and  furnished  proof  that  a  material 
witness  for  the  prosecution  had,  subsequently  to  his  ex- 
amination upon  the  stand,  expressed  strong  feelings  of 
hostility  toward  the  prisoner  ;3  and  the  same  position  has 
been  taken  in  a  case  in  which  it  was  alleged  that  a  prose- 
cutrix in  rape  had  made  a  statement  inconsistent  with  her 
evidence  on  the  trial.4  But  it  is  otherwise  where  a  prin- 
cipal witness  declares  that  his  statement  on  trial  was  a 
mistake.5 

§  1811.  Subsequent  indictment  for  perjury  no  ground. 
An  indictment  for  perjury  against  a  witness  on  whose 
testimony  the  verdict  was  obtained,  unless  the  case  was 
so  gross  as  to  make  it  probable  that  the  verdict  was  ob- 
tained by  perjury,  or  that  the  false  testimony  occasioned 
a  surprise  to  the  opposite  party,  will  not  be  in  itself 
sufficient  cause  for  new  trial.1   Where  there  has  been  a 

State,  7  Tex.  69;  Brown  v.  State,  v.  State,  70  Ga.  134;   Leighton  v. 

6    Tex.   App.   286;    Hutchinson  v.  People,  10  Abb.  N.  C.  (N.  Y.)  261; 

State,  6  Tex.  App.  468;  Polser  v.  affirmed  88  N.  Y.  117. 

State,  6  Tex.  App.  510;  Atkins  v.  5  Fisher  v.  People,  103  III.  101; 

State,  11  Tex.  App.   89;   Grate  v.  Fletcher  v.  People,  117  111.  184,  7 

State,  23  Tex.  App.  458,  5  S.  W.  N.  E.  80;   Mann  v.  State,  44  Tex. 

245.     VA—  Thompson  v.  Com.,  49  642. 

Va.  (8  Gratt.)  637.    W.  VA. — State  i  Respublica  v.  Newell,  2  Yeates 

v.  Williams,  14  W.  Va.  851.  (Pa.)  479;  R.  v.  Heydon,  1  W.  B.  L. 

2  Com.  v.  Waite,  5  Mass.  261.  351,  96  Eng.  Repr.  195;  Benfield  v. 
See  Hammond  v.  Wadhams,  5  Pertrie,  3  Doug.  24,  26  Eng.  C.  L. 
Mass.  353.  27;  Warwick  v.  Bruce,  4  M.  &  S. 

3  Com.   v.   Drew,    4   Mass.    391;  140,  9  Price  89. 

State  v.  Carr,  21  N.  H.  (1  Fost.)  Perjury    should    not    be    prose- 

166,  53  Am.  Dec.  179.  cuted  during  pendency  of  civil  pro- 

4  Shields  v.  State,  45  Conn.  266 ;  ceedings. — See  2  Kerr's  Whart. 
Arwood  v.  State,  59  Ga.  391;  Doyal  Crim.  Law,  §  1588. 
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surprise,  however,  arising  from  the  unexpected  introduc- 
tion of  the  alleged  perjured  witness,  a  new  trial  has  been 
granted.2 

§  1812.  Evidence  should  be  such  as  to  change  result 
on  merits.  "After  the  verdict,"  said  Rogers,  J.,  on  a 
motion  for  a  new  trial,  after  a  capital  conviction,  in  Penn- 
sylvania, "when  the  motion  for  a  new  trial  is  considered, 
the  court  must  judge  not  only  of  the  competency  but  of 
the  effect  of  evidence.  If,  with  the  newly-discovered  evi- 
dence before  them,  the  jury  ought  not  to  come  to  the 
same  conclusion,  then  a  new  trial  may  be  granted ;  other- 
wise we  are  bound  to  refuse  the  application. ' ' 1  And  when 
the  evidence  produced  is  clearly  immaterial,  this  limita- 
tion should  be  strictly  enforced.2  But  a  reasonable  doubt 
as  to  the  effect  of  the  testimony  should  inure  in  favor  of 
the  defendant.8 

§  1813.  New  defense  must  not  be  merely  technical. 
Another  essential  is  that  the  after-discovered  evidence 
should  go  to  the  merits,  and  not  rest  on  a  merely  technical 

2Morrell  v.  Kimball,  1  Me.    (1  v.  State,  1  Tex.  App.  357.     VA.— 

Greenl.)    322;    Thurtell    v.    Beau-  Thompson    v.    Com.,    49    Va.     (8 

mont,   1  Blng.  339,   8   Eng.   C.  L.  Gratt.)  637. 
538  2  State  t.  O'Grady,  31  La.  Ann. 

iCOLO.-Perry    v.    People,    33  378;  Jackson  v.  State,  18  Tex.  App. 

Colo.   94,   69   Pac.   519.     CONN.-  586;  Whltehursfs  Case,  79  Va.  556. 


Hamlin  v.  State,  48  Conn.  92.   GA. 


Confession  of  wife  that  she  her- 
self   had    committed    the    offense 

-Carr  v.  State,  14  Ga.  358;  Roach  witnout     her     husband,s     privitTi 

v.  State,  34  Ga.  78;  Jones  v.  State,  after  the  convictloll  of  the  nusDand 

48  Ga.  163;  Young  v.  State,  56  Ga.  of  forgery,  was  held  not  sufficient, 

403;   Meeks  v.  State,   57  Ga.  329.  when  taken  in  connection  with  the 

IND. — Rainey  v.  State,  53  Ind.  278.  evidence  given  on  trial,  to  justify 

ME. — Linscott  v.  Orient  Ins.  Co.,  a  new  trial  being  granted. — State 

88  Me.  497,  51  Am.  St.  Rep.  435,  34  v.  J.  W.,  1  Tyl.  (Vt.)  417. 

Atl.  405.     N.  H. — Crofts  v.  Union  After-discovered  witness  was  In- 

Mut.  P.  Ins.  Co.,  36  N.  H.  44.  N.  C.  competent,  does  not  justify  order 

— State  v.  Greenwood,  2  N.  C.  (1  granting  new  trial.  —  Williams  v. 

Hayw.  L.)  141.    PA.— Com.  v.  Flan-  State,  62  Ga.  260. 

igan,  7  Watts  &  S.  423;   Com.  v.  3  Llndley  v.  State,  11  Tex.  App. 

Mason,  2  Ashm.  31.    TEX.— Hauck  283. 
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defense.  Thus,  after  a  conviction  on  an  indictment  for 
selling  spirituous  liquors,  etc.,  "without  being  duly  li- 
censed as  an  innholder  or  common  vietualer,"  a  new 
trial  will  not  be  granted  for  the  purpose  of  allowing  the 
defendant  to  give  in  evidence  a  license,  which  he  had 
omitted  to  produce,  to  sell  fermented  liquor,  and  thus 
raise  a  question  as  to  the  mere  form  of  the  indictment.1 
And  in  larceny  a  new  trial  will  not  be  granted  on  ground 
of  evidence  that  the  goods  did  not  technically  belong  to 
the  owner  charged  in  the  indictment.2 

§  1814.  Acquittal  of  co-defendant  no  ground.  We 
have  already  seen  that  under  the  old  practice,  excluding 
defendants  as  witnesses,  new  trials  were  not  granted  be- 
cause a  co-defendant,  tried  at  the  same  time  and  ac- 
quitted, was  a  material  witness  for  the  convicted  defen- 
dant.1 Of  course,  under  statutes  rehabilitating  parties  as 
witnesses,  where  such  co-defendants  could  have  been 
called  on  trial,  their  acquittal  is  in  no  sense  a  reason  for  a 
new  trial. 

$  1815.  Refusal  to  seveb  defendants  mat  be  ground. 
Though  the  misjoinder  of  the  defendants,  where  it  ap- 
pears on  record,  is  subject  of  demurrer  or  arrest,1  and 
though  when  it  is  developed  on  evidence,  it  is  properly 
to  be  reached  by  a  motion  for  severance,  it  not  unfre- 

i  Com.  v.  Churchill,  43  Mass.  (2         See,    also,  Brackenridge's   Law 

Mete.)  118.                                                Miscellanies  220. 

2  Foster  v.  State,  52  Miss.  595.             Compare:  Supra,    §§355,    356, 

1800. 


l  MISS. — Cavanah  v.    State,   56 
Miss.  300.    N.  H. — State  v.  Bean, 


In    Texas    a    contrary    doctrine 
prevails. — Lyles  v.  State,  41  Tex. 


36  N.   H.   122.     N.  Y.-People  v.  172>  19  Am-  Rep  38;  Rich  y  gtate> 

Vermilyea,  7  Cow.  367.    PA.— Com.  j  Tex_  App.  206;  Brown  v.  State,  6 

v.  Manson,  2  Ashm.  32;    Com.  V.  Tex.  App.  286;  Voight  v.  State,  13 

Chauncey,   2   Ashm.   90.     FED. —  Tex.  App.  21;  Jackson  v.  State,  IS 

United  States  v.  Gibert,  2  Sumn.  Tex.  App.  586. 

19,  Fed.  Cas.  No.  15204.  l  See,  supra,  §  358. 
Grim.  Proc— 142 
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quently  becomes  the  ground  of  a  motion  for  a  new  trial, 
and  when  wrongfully  allowed  by  the  court  is  a  legitimate 
reason  for  setting  aside  the  verdict.2 


2  People  v.  Vermilyea,  7  Cow. 
(N.  Y.)  383;  supra,  §1800. 

As  has  been  already  stated  In  an 
indictment  against  several,  where 
the  offense  is  such  that  it  may 
have  been  committed  by  several, 
they  are  not  of  right  entitled  to  be 
tried  separately,  but  are  to  be  tried 
in  that  manner  only  when  the 
court,  on  sufficient  cause,  may 
think  proper.— Supra,  §  345,  1689. 
See,  also:  ME. — State  v.  Soper,  16 
Me.  293,  33  Am.  Dec  665.  N.  Y.— 
People  v.  Howell,  4  Johns.  296; 
People  v.  Vermilyea,  7  Cow.  108, 
383.  N.  C— State  v.  Smith,  24 
N.  C.  (2  Ired.  L.)  402.  PA.— Com. 
v.  Manson,  2  Ashm.  32.  S.  C— 
State  v.  Wise,  7  Rich.  L.  412.  FED. 
— United  States  v.  Wilson,  1  Bald. 
78,  Fed.  Cas.  No.  16730;  United 
States  v.  Gibert,  2  Sumn.  19,  Fed. 
Cas.  No.  15204. 

Contra:  Campbell  '  v.  Com.,  4 
Va.  (2  Va.  Cas.)  314;  United  States 
v.  Sharp,  Pet.  118,  Fed.  Cas.  No. 
16264. 

At  the  same  time,  where  several 
defendants,  entirely  disconnected 
in  the  transactions  through  which 
they  are  sought  to  be  convicted, 
are  jointly  indicted,  it  would  be 
sound  exercise  of  discretion  to 
grant  them  separate  trials. — Peo- 
ple v.  Vermilyea,  7  Cow.  (N.  Y.) 
108.     See,  supra,  §  345. 

How  far  one  may  be  a  witness 
for  the  other,  is  elsewhere  dis- 
cussed.—1  Whart.  Crim.  Ev.  (Hil- 
ton's ed.),  §  445. 


When  one  co-defendant,  by  the 
local  law,  is  inadmissible  as  a  wit- 
ness for  the  others,  if  no  evidence 
be  given  against  him,  he  is  entitled 
to  his  discharge  as  soon  as  the 
case  of  the  prosecutor  is  closed, 
and  may  then  be  examined  on  be- 
half of  the  other  defendants. 
Where  there  is  any  evidence 
against  him,  he  can  not  be  sworn, 
but  the  whole  must  be  submitted 
together  tp  the  jury. — Bui.  N.  P. 
285;  Peake's  Evid.  168:  Phil.  Evid. 
36;   1  East  312,  313;   6  T.  R.  627; 

1  Sid.  237;  1  Hale  303;  Com.  v. 
Manson,  2  Ashm.  (Pa.)  32. 

On  the  same  principle,  where 
one  of  the  defendants,  on  an  in- 
dictment for  an  assault,  submits 
to  a  small  fine  and  is  discharged, 
he  may  be  called  on  the  part  of 
others,  with  whom  he  was  jointly 
indicted.  And  where  one  defend- 
ant has  actually  pleaded  misno- 
mer, he  may  be  received  as  a  wit- 
ness, because  the  indictment,  as 
against  him,  is  abated. — Ibid. 

But  if  he  suffers  judgment  by  de- 
fault, he  can  not  afterwards  be- 
come a  witness  against  or  in  favor 
of  his  associates  (5  Esp.  Rep.  154; 

2  Campb.  333,  334,  n.;  Bui.  N.  P. 
285;  Phil.  Ev.  36);  since  no  sen- 
tence can  be  constitutionally  im- 
posed on  a  verdict  so  obtained. — 
Supra,  §1486;  also  Rose  v.  State, 
20  Ohio  31;  Andrews  v.  State,  34 
Tenn.  (2  Sneed)  550;  Jackson  v. 
Com.,  60  Va.  (19  Gratt.)  656.  See 
R.  v.  Roberts,  2  Str.  1208,  93  Eng. 
Repr.  1131. 
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8.  Absence  of  Defendant  at  Trial. 

§  1816.  Such  absence  may  be  ground  fob  new  teial. 
Where,  through  necessity  or  mistake,  a  defendant,  in 
ordinary  prosecutions  for  crime,  is  absent  during  the 
trial,  there  should  be  a  new  trial.1  Nor  is  the  fact  that 
the  counsel  of  the  accused  is  present  during  the  trial, 
and  at  the  rendering  of  the  verdict,  without  making  ob- 
jection to  the  prisoner's  absence,  a  waiver  of  his  right  to 
be  present.  Some  misdemeanors  there  indeed  are,  par- 
taking of  the  nature  of  civil  process,  where,  as  has  been 
seen,  appearance  by  attorney  is  permissible,2  but  in  all 
trials  in  which  corporal  punishment  may  be  assigned  the 
defendant  must  personally  be  present  ;3  and  this  right  is 
so  inherent  and  inalienable,  that  a  judgment  will  be  re- 
versed where  it  appears  that  the  defendant  was  absent  at 
the  rendition  of  the  verdict,  though  his  presence  was  at 
the  time  waived  by  his  counsel.4  In  crimes  of  high  grade, 
the  record  must  show  the  prisoner's  presence  at  trial, 
verdict,  and  sentence,  affirmatively,  or  else  the  error  will 
be  fatal.5  But  the  presence  may  be  inferred  from  the  rec- 
ord, and  need  not  be  explicitly  stated  at  each  stage  of  the 
procedure.6 

Yet  to  this  rule  two  exceptions  must  be  expressed. 
The  first  is,  that  it  is  not  to  be  stretched  so  as  to  include 
occasional  voluntary  absence  for  a  few  moments  from  the 
court-room  by  the  defendant,  though  it  should  happen 
that  during  such  brief  absence  the  verdict  should  happen 
to  be  brought  in;7  though  in  all  cases  of  high  crime  it 

1  Supra,  §§  1371-1375.  4  Supra,    §§  1371    et   seq.,    1668. 

2  Supra,  §  1371.  See  PrIne  y-  Com.,  18  Pa.  St.  103. 


3  Supra,  §§  1371  etseq..;  1  Chitty 
Cr.  L.  413;  2  Hale  216;  Gladden  v. 


5  Supra,  §§  1371  et  seq.;  State  v 

Smith,  31  La.  Ann.  406;   Dunn  v. 

Com.,  6  Pa.  St.  387;   Hamilton  v. 
State,  12  Fla.  562;  Jacobs  v.  Com.,      Com_>  16  pa  gt  m 

5  Serg.  &  R.  (Pa.)  315;  Leschi  v.  e  Lawrence  v.  Com.,  71  Va.   (30 

Territory,  1  Wash.  Terr.  23;   Sha-  Gratt.)  845. 

poonmash  v.   Territory,   1  Wash.  7  Hill  v.  State,  17  Wis.  675,  86 

Terr.'219.  Am.  Dec.  736. 
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would  be  necessary  in  such,  case  for  the  jury  to  be  kept 
back  from  formally  rendering  their  verdict  until  the  de- 
fendant returns.8  The  second  is,  that  when  the  defen- 
dant behaves  so  obstreperously  that  his  temporary  com- 
pulsory removal  from  the  court-room  is  necessary,  he 
can  not  complain  of  the  trial  proceeding  for  a  short  time 
in  his  absence,  he  losing  the  privilege  of  objecting  by  his 
conduct.9 

Waiver,  so  far  as  concerns  this  particular  right,  has 
been  already  discussed.10 

9.  Mistake  in  Conduct  of  Cause. 

§  1817.  Mistake  may  be  ground,  if  there  was  due  dili- 
gence. Where  the  cause  has  been  prejudiced  from  some 
misconception  of  the  judge,  or  mistake  of  the  party  or  his 
counsel,  which  could  not  have  been  cured  by  ordinary 
prudence  and  care,  a  new  trial  will  be  allowed.1  Thus, 
where  the  counsel  were  misled  by  a  positive  intimation 
from  the  court,  and  refrained  from  offering  evidence,2 
and  where  the  judge  misapprehended  a  material  fact,  and 
misdirected  the  jury,3  a  new  trial  has  been  granted.  But, 
if  due  diligence  could  have  corrected  the  mistake,  the  rule 
will  be  refused.  Thus,  a  new  trial  will  not  be  granted 
because  a  juror  was  taken  from  the  panel,  on  the  errone- 
ous supposition  that  there  was  good  ground  to  challenge 
him,  when  the  defendant  did  not  at  the  time  object.4 

§  1818.  Mistake  of  law  no  ground.  Ignorance  of,  or 
mistake  as  to,  the  law  furnishes  no  defense  to  a  criminal 
prosecution,  and  of  course  can  not  be  made  the  ground 

8  Supra,  §  1486.  606;   Ohms  v.  State,  49  Wis.  415, 

9  See  cases  cited  supra,  §§  1479      5  N-  w-  827- 

et  seq. ;  Fight  t.  State,  7  Ohio  180 ;  2  Dunham  v"  Baxter'  i  Mass"  79  = 

Le  Plemming  v.  Simpson,  1  Mann. 

&  R.  269,  17  Eng.  C.  L.  664. 

s  Supra,  §§  1731,  1736. 

io  Supra,  §§  1371,  1668.  4  Com.  v.   Stowell,   50   Mass.    (9 

l  Heskew  v.  State,  14  Tex.  App.      Met.)  572. 


United  States  v.  Davis,  6  Blatchf. 
464,  Fed.  Cas.  No.  14923. 
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for  granting  a  new  trial  on  verdict  of  guilty;1  and  the 
same  is  true  as  to  the  advice  of  counsel.2  Mistake  by 
counsel  of  law  will  be  no  excuse,  whether  made  generally 
in  the  conduct  of  a  cause,  or  in  the  neglect  to  object  to 
testimony  when  offered  which  might  have  been  excluded.8 
But,  if  objection  is  made  to  the  introduction  of  testimony 
at  the  proper  time,  no  objection  to  the  judge's  charge 
upon  that  evidence  is  afterward  necessary.4  If  an  objec- 
tion to  evidence,  which  objection  could  have  been  obviated 
by  further  proof,  be  not  made,  it  will  not  be  received  as 
the  ground  of  a  motion  for  a  new  trial.6  Where,  however, 
evidence  is  not  sufficient  in  law  to  authorize  a  verdict,  a 
new  trial  will  be  granted,  even  though  no  objection  be 
made  at  the  trial."  ■  But  as  a  rule  there  is  no  new  trial 
because  counsel  ignorantly  neglect  to  present  proper 
points  of  law  to  the  court.7 


i  See  generally,  among  many- 
other  cases :  CAL.. — People  v.  Kil- 
vington,  4  Cal.  Unrep.  512,  36  Pac. 
13.  GA.— Levar  v.  State,  103  Ga. 
42,  29  S.  B.  467;  Fraser  v.  State, 
112  Ga.  13,  37  S.  B.  114.  IND.— 
Winehart  v.  State,  6  Ind.  30;  State 
v.  Mainey,  65  Ind.  404.  KY  —  Jel- 
lico  Coal-Min.  Co.  v.  Com.,  96  Ky. 
373,  29  S.  W.  26.  MASS.— Com. 
v.  Boynton,  84  Mass.  (2  Allen) 
160;  Com.  v.  Farren,  91  Mass.  (9 
Allen)  489;  Com.  v.  Waite,  93 
Mass.  (11  Allen)  264,  87  Am.  Dec. 
711;  Com.  v.  Reymond,  97  Mass. 
567;  Com.  v.  Everson,  140  Mass. 
292,  2  N.  B.  839;  Com.  v.  O'Brien, 
172  Mass.  248,  52  N.  E.  77.  MINN.— 
Mankato  (Village  of)  v.  Meagher, 
17  Minn.  265.  MO. — State  v.  Welch, 
70  Mo.  284,  39  Am.  Rep.  515;  State 
v.  Wilforth,  74  Mo.  528,  41  Am. 
Rep.  330.  N.  H. — State  v.  Marsh, 
36  N.  H.  196;  State  v.  Carver,  69 
N.   H.   216,   39   Atl.   973.    N.    J.— 


Cutler  v.  State,  36  N.  J.  L.  (7  Vr.) 
125;  State  v.  Halsted,  39  N.  J.  L. 
(10  Vr.)  402.  N.  Y.— Gardner  v. 
People,  62  N.  Y.  299,  2  Cow.  Cr. 
Rep.  175,  affirming  3  Hun  222,  5 
Thomp.  &  C.  678;  Hamilton  v.  Peo- 
ple, 57  Barb.  625.  N.  C— State  v. 
McLean,  121  N.  C.  589,  42  L.  R.  A. 
721,  28  S.  E.  140.  R.  I.— State  v. 
Foster,  22  R.  I.  163,  60  L.  R.  A. 
339,  46  Atl.  833. 

As  to  rule  under  Texas  Pen. 
Code,  art  46  (1895),  see  Patrick 
v.  State,  45  Tex.  Cr.  Rep.  587,  78 
S.  W.  947. 

2  State  v.  Hunt,  25  R.  I.  75,  54 
Atl.  937. 

3  See  cases  cited  supra,  §§  1740 
et  seq.;  and  infra,  §  1819. 

4  Supra,  §§  1740  et  seq.;  People 
v.  Holmes,  5  Wend.  (N.  Y.)  192. 

6  Supra,  §  1743. 
e  Supra,  §  1752. 

7  Supra,  §§  1643  et  seq. 
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§  1819.  Nor  is  negligence  oe  counsel.  Mere  or- 
dinary negligence  of  counsel  is  no  ground.1  Thus,  as  has 
been  already  seen,  a  new  trial  will  not  be  granted  because 
the  district  attorney,  by  mistake,  withholds  important 
papers,  unless  the  defendant  uses  due  diligence  to  sus- 
tain them.2  But  a  new  trial  has  been  granted  where  the 
defendant,  having  otherwise  a  good  case,  which  would 
have  resulted  in  an  acquittal,  was  advised  by  his  counsel 
that  certain  evidence  which  was  admitted  was  not  admis- 
sible against  him,  and  was  so  taken  by  surprise,3  and 
where  the  counsel  neglected  to  summon  the  witnesses 
whose  names  were  given  him  by  his  client.4 

§  1820.  New  trial  from  unexpected  blunder  or  con- 
fusion of  witness.  Where,  as  sometimes  occurs,  witnesses 
are  mistaken  in  their  testimony  from  temporary  inca- 
pacity, new  trials  have  been  granted.1  Relief,  however, 
will  only  be  afforded  on  clear  proof  of  mistake  by  the 
witness,  not  where  the  party  was  in  error  as  to  what  the 

l  See  on  this  topic  an  article  in  trial,  not  ground  for  a  new  trial. — 

16   West.   Jur.   281    (May,    1882);  O'Brien  v.  Com.,   115  Ky.  608,  74 

also:      GA. — Hudson  v.   State,   76  S.  W.  666;   Territory  v.  Clark,  13 

Ga.  727;  Darby  v.  State,  79  Ga.  63,  N.  M.  59,  79  Pac.  708. 

3  S.  E.  663.    ILL..— Wray  v.  People,  2  Supra,  §  1804. 

78  111.  212.     KAN.— State  v.  Cur-  s  State  v.  Benge,  61  Iowa  658,  17 

rens,    46   Kan.    750,   27   Pac.   140.  N.  W.  100 ;  State  v.  Gunter,  30  La. 

MO.— State  v.  Dreher,  137  Mo.  11,  Ann.   536;    Babb  v.   State,   8  Tex. 

38   S.  W.   567.     N.  Y— People  v.  App.   173;    State  v.   Williams,   27 

O'Brien,    4    Park.    Cr.    Rep.    203.  Vt.  824;  supra,  §  1532. 

TEX. — Augustine  v.  State,  20  Tex.  4  State  v.  Lewis,  9  Mo.  App.  321. 

450.  As  to  treachery  of  counsel,  see, 

Counsel   assigned   by   court  not  supra,  §  1532. 

satisfactory    to     defendant,    not  In  capital  case,  where  defendant 

ground   for  new  trial. — People  v.  confides  in  his  attorney  to   sum- 

Murry,    52    Mich.    288,    17    N.   W.  mon  the  witnesses  in  his  defense, 

483.  hut  he  fails  or  neglects  to  do  so, 

Counsel   for  defense  too   ill,  in  and  the  trial  court  orders  the  trial 

the  opinion  of  some  spectators,  to  to  proceed,   a   new    trial   will   be 

try  the  case,  not  ground  for  a  new  granted. — State   v.   Lewis,    9    Mo. 

trial.— Vowells  v.  Com.,  15  Ky.  L.  App.  321. 

Rep.  574.  i  Supra,  §  1805;  Scofield  v.  State, 

Drunkenness  of  counsel   during  54  Ga.   635;    De  Giou  v.  Dover,  2 
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witness  would  prove  ;2  nor  will  the  court  hear  evidence  to 
show  that  a  witness  used  expressions  after  trial  contra- 
dicting his  testimony  in  court.3  At  the  same  time,  when  a 
party  has  been  surprised  by  mistakes  in  testimony  at 
the  trial  which  he  had  no  reason  to  expect,  and  which, 
if  he  had  had  time,  he  could  readily  have  corrected,  jus- 
tice requires  that  a  verdict  obtained  in  this  way,  if  mani- 
festly unfair,  should  be  revised.4 

§  1821.  But  not  mistake  op  jury  as  to  punish- 
ment. If  the  error  is  not  attributable  to  misconduct  of 
themselves,  or  to  misdirection  of  court,  it  is  no  ground 
that  the  jury  rendered  their  verdict  under  a  mistake  as 
to  the  degree  of  punishment  the  court  could  inflict.1 

10.  Surprise. 

§  1822.  Surprise,  when  genuine  and  productive  of  in- 
justice, ground  for  new  trial.  "Where  a  party  or  his 
counsel  has  been  taken  by  surprise,  in  the  course  of  a 
cause,  by  some  accidental  circumstance,  which  could  not 
have  been  foreseen,  in  which  no  laches  could  be  ascribed 
to  either  of  them,  a  new  trial  will  be  awarded,  if  the  court 
think  the  verdict  against  the  weight  of  evidence  properly 
admissible.1  Thus,  a  new  trial  will  be  granted  where  the 
plaintiff  is  surprised  by  the  testimony  of  his  own  wit- 
nesses, who  appear  to  have  been  tampered  with  ;2  where  a 
witness  has  been  so  much  disconcerted  as  to  be  unable  to 

Ans.  517;  Richardson  v.  Fisher,  1  l  State  v.   Simien,   36  La.  Ann. 

Bing.  145,  8  Eng.  C.  L.  444.  923;  Hodde  v.  State,  8  Tex.  App. 

2  Hewlett  v.  Cruehley,  5  Taunt.  382;  Jackson  v.  State,  48  Tex.  Cr. 
277,  1  Eng.  C.  L.  149,  128  Eng.  Rep.  373,  88  S.  W.  239;  State  v. 
Repr.  969.  Williams,  27  Vt.  724;   Hilliard  on 

3  Com.  v.  Randall,  Thach.  C.  C.  New  Trials   (1873)   51. 
(Mass.)  500;  R.  v.  Whitehouse,  18  Seej  aiSOj  cases  cited,  §  1819. 
Eng.  L.  &  Eq.  Rep.  105;  1  Dears.  2  Todd   y    state>    25   Jnd    2U. 

C.  C.  1;  supra,  §  1810.  Peterson  v.  Barry,  4  Binn.   (Pa.) 

4  See,  supra,  §  1805.  4gl      See(  supnl(  §  n43_ 
l  People  v.  Lee,  17  Cal.  656.   But 

see,  supra,  §§  1782-1788. 
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testify  at  the  trial  ;3  where  a  material  witness,  regularly 
subpoenaed  and  in  attendance,  absents  himself  shortly  be- 
fore the  case  is  called  ;*  and  where,  in  a  case  of  seduction, 
the  principal  witness  lays  the  seduction  on  a  day  which 
the  defendant  has  no  reason  to  anticipate,  being  at  a 
time  when  he  was  absent  from  the  place,  and  could  easily 
prove  an  alibi.5 

§  1823.     So  OF  UNDUE  HASTE  IN  HURRYING  ON  TRIAL. 

New  trials  will  also  be  granted  in  cases  where  the  trial 
was  hurried  on  in  such  haste  as  to  give  the  defendant 
no  time  to  prepare  for  his  defense,  provided  in  the  mo- 
tion for  a  new  trial  a  substantial  defense  be  disclosed.1 
But  mere  want  of  preparation,  arising  from  the  defen- 
dant having  been  in  prison,  is  no  ground  for  a  new  trial.2 

§  1824.   But  absence  oe  witness  no  ground,  when 

testimony  is  cumulative.  Sudden  sickness,  and  conse- 
quent absence  of  a  material  witness,  is  no  ground  for  a 
new  trial  when  the  testimony  to  be  established  by  such 
witness  was  proved  by  other  parties.1 

§  1825.    Ordinary  surprise  at  evidence  no  ground.  The 
mere  fact  of  a  party  being  surprised  by  the  introduction 

3  Ainsworth  v.  Sessions,  1  Root  ted   on  the   11th   of  October  pre- 

(Conn.)   175.     See,  supra,  §§1743,  vious.   The  defendant  was  put  upon 

1820.  trial    immediately   and    convicted, 

4Ruggles    v.    Hall,    14    Johns.  and  sentenced  for  murder  in  the 

(N.  Y.)  112.  second  degree.     The  case  did  not 

5  Sargent  v.  ,  5  Cow.  appear  to  be  an  aggravated  one. 

(N  Y  )  106  Tne  defendant  made  affidavit  that 

he  had  been  surprised  by  the  evi- 


As  to  what  cases  the  defendant 
can  be  relieved  in,  on  the  ground 
of  after-discovered  evidence  of  the 
incompetency  or  bias  of  witnesses, 
see,  supra,  §  1795  et  seq. 


dence,  and  had  had  no  time  for  a 
proper  defense.  It  was  held,  in 
Indiana,  that  under  these  and 
other  circumstances  of  the  case, 
a    new    trial    should    have    been 


l  See  State  v.  Boyd,  37  La.  Ann.  granted— Rosencrants  v.  State,  6 

781;  Valle  v.  State,  9  Tex.  App.  57,  Ind.  407 ;  supraj  §  1535. 
35  Am.  Rep.  719.  2  Yanez  v.  State,  20  Tex.  656. 

An   indictment   was    found    No-  1  Supra,  §§  1523,  1535;  Young  v. 

vember  21,  for  a  murder  commit-  Com.,  45  Va.  (4  Gratt.)  550. 
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of  unexpected  evidence,  however,  is  no  ground  for  a  new 
trial,1  especially  when  the  affidavit  does  not  show  that  the 
"surprising"  evidence  was  not  true,2  and  that  no  effort 
was  made  on  trial  for  continuance  to  meet  the  surprise.3 

—  Nor  is  unexpected  bias  of  witness.    In 


§1826.   - 

general,  as  has  been  seen,  the  production  of  unexpected 
evidence  impeaching  the  character  of  a  witness  is  no  rea- 
son to  set  aside  the  verdict.1 


l  Supra,  §  1743.  ARK.— Petty  v. 
State,  76  Ark.  515,  89  S.  W.  465. 
GA  — Hope  v.  State,  124  Ga.-  438, 
52  S.  E.  747.  IND.— Thalke  v. 
State,  50  Ind.  355.  KY  —  Curry  v. 
Com.,  25  Ky.  L.  Rep.  281,  74  S.  W. 
.1077;  Com.  v.  Bavarian  Brewing 
Co.,  26  Ky.  L.  Rep.  121,  80  S.  W. 
772.  LA.— State  v.  McQueen,  108 
La.  410,  32  So.  412.  MINN.— State 
v.  Pay,  88  Minn.  269,  92  N.  W. 
978.  N.  H— Willard  v.  Wetherbee, 
4  N.  H.  118.  S.  C— State  v.  Head, 
60  S.  C.  516,  39  S.  E.  6.  TEX  — 
Sinmacher  v.  State,  43  S.  W.  512; 
White  v.  State,  40  Tex.  Cr.  Rep. 
366,  50  S.  W.  705;  Brown  v.  State, 
56  S.  W.  56.  VA— Wholford  v. 
Com.,  45  Va.  (4  Gratt.)  553. 
W.  VA.  — State  v.  Schnelle,  24 
W.  Va.  802;  State  v.  Smith,  24 
W.  Va.  814.  ENG.— R.  v.  Hollin- 
berry,  6  Dow.  &  R.  345,  16  Eng. 
C.  L.  262,  4  Barn.  &  C.  329,  10 
Eng.  C.  L.  601. 

Ability  to  produce  testimony 
which  wiH  probably  change  the 
verdict  must  be  shown  to  warrant 
granting  a  new  trial  on  ground  of 
surprise  at  evidence. — Com.  v.  Ba- 
varian Brewing  Co.,  26  Ky.  L.  Rep. 
421,  80  S.  W.  772. 


Affidavit  by  defendant  that  he 
was  surprised  at  testimony  of  pros- 
ecutrix, and  that  much  of  it  was 
untrue,  held  sufficient  to  warrant 
the  granting  of  a  new  trial. — State 
v.  Halford,  17  Utah  475,  54  Pac. 
819. 

Counsel's  ignorance  witness  en- 
emy of  accused,  and  that  wife  of 
accused  would  testify  in  certain 
way  held  not  ground  for  new  trial 
because  of  surprise. — Leslie  v. 
State  (Tex.  Cr.),  49  S.  W.  73. 

Postponement  not  having  been 
asked,  fact  that  witness  testified 
differently  from  what  he  informed 
counsel  for  defense  he  would  tes- 
tify, not  ground  for  new  trial. — 
Stewart  v.  State  (Tex.  Cr.),  49 
S.  W.  95. 

Surprise    testimony    impeached 
at  the   trial,   no   ground  for  new 
trial.— McNeal  v.  State  (Tex.  Cr.),( 
43  S.  W.  792. 

2  People  v.  Jocelyn,  29  Cal.  562. 

sHanoey  v.  State,  68  Ga.  612; 
Webb  v.  State,  9  Tex.  App.  490; 
Childs  v.  State,  10  Tex.  App.  183; 
Cunningham  v.  State,  20  Tex.  App. 
162. 

i  Supra,  §§1741,  1810;  Com.  v. 
Drew,  4  Mass.  391;  Com.  v.  Green, 
17  Mass.  515. 
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11.  Irregularity  in  Summoning  of  Jury. 

%  1827.  Ordinarily  defects  in  jury  process  no  ground. 
Generally  speaking,  under  the  statutes,  the  mistake  or 
informality  of  the  officers  charged  with  summoning,  re- 
turning, and  impaneling  the  jury,  will  be  no  ground  for 
a  new  trial,  unless  there  has  been  fraud  or  collusion,  or 
material  injury  to  the  defendant.1  Unless  matter  of  rec- 


l  GA.—  Dover  v.  State,  109  Ga. 
485,  34  S.  E.  1030.  LA.— State  v. 
Duperier,  115  La.  478,  39  So.  455. 
MASS.— Amherst  v.  Hadley,  18 
Mass.  (1  Pick.)  38.  MISS.— Tay- 
lor v.  State,  30  So.  657.  MO  — 
State  v.  Riddle,  179  Mo.  287,  78 
S.  W.  606.  N.  Y—  People  v.  Ran- 
som, 7  Wend.  417.  PA. — Dewar  v. 
Spence,  2  Whart.  211;  Com.  v. 
Chauncey,  2  Ashm.  90;  Com.  v. 
Gallagher,  4  Penn.  Law  Jour.  511, 
2  Clark  86.  TEX. — Margraves  v. 
State,  50  S.  W.  1016.  ENG— R.  v. 
Hunt,  4  Barn.  &  Aid.  430,  6  Eng. 
C.  L.  547. 

Inability  of  sheriff  to  find  and 
serve  all  the  persons  named  in  a 
special  venire,  no  ground  for 
granting  a  new  trial. — Taylor  y. 
State  (Miss.),  10  So.  657. 

Initials  of  Christian  names  of 
two  or  more  of.  the  jurors  is  an 
irregularity,  but  insufficient  to 
warrant  the  setting  aside  of  a 
verdict  and  granting  a  new  trial.— 
State  v.  Duperier,  115  La.  478,  39 
So.  455. 

Error  in  excusing  a  juror  not 
ground  for  a  new  trial. — State  v. 
McGraw,  6  Ida.  635,  59  Pac.  178. 
See  Ellis  v.  State,  114  Ga.  36,  39 
S.  E.  881. 

Juror  serving  not  one  named  on 
jury  list,  where  party  serving  is 
one  summoned  and  the  person  in- 
tended, new  trial  in  discretion  of 


court. — Chadwick  v.  "United  States, 
72  C.  C.  A.  343,  141  Fed.  225.  See 
State  v.  Brinte,  4  Penn.  (Del.)  551, 
34   S.  E.   1017. 

Negro  on  trial  for  murder  not 
entitled  to  a  new  trial  on  the 
ground  that  the  venire  from  which 
the  jury  was  drawn  were  all  white 
men,  when  there  is  nothing  in  the 
record  showing  the  race  of  the 
jurors. — Merriweather  v.  Com.,  118 
Ky.  870,  82  S.  W.  592.  See  Garnett 
v.  State  (Tex.  Cr.),  60  S.  W.  675. 

Objection  for  irregularities  in 
summoning  jury  can  not  be  raised 
for  first  time  on  motion  for  a  new 
trial. — Margraves  v.  State  (Tex. 
Cr.),  50  S.  W.  1016;  Garnett  v. 
State  (Tex.  Cr.),  60  S.  W.  675. 

As  to  grand  jury,  see,  supra, 
§§  1271  et  seq.,  §  1277. 

In  New  York,  under  the  Revised 
Statutes,  it  was  held  that  a  non- 
compliance of  the  clerk  to  put  the 
names  of  all  the  persons  returned 
as  jurors  in  a  box,  from  which 
juries  are  to  be  drawn,  is  not  fatal. 
— People  v.  Ransom,  7  Wend. 
(N.  Y.)  417. 

As  to  Pennsylvania,  by  Act  of 
21st  February,  1814,  see  Com.  v. 
Chauncey,  2  Ashm.  (Pa.)  90;  Com. 
v.  Gallagher,  4  Penn.  Law  Jour. 
511,  2  Clark  (Pa.)  86. 

It  has  been  held,  under  this  act, 
that  standing  mute  is  as  much  a 
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ord,  such  defects  can  not  be  noticed  in  error2  or  in  arrest 
of  judgment.3  But  it  is  a  good  ground  for  new  trial 
at  common  law  that  jurors  have  been  improperly  chosen, 
or  chosen  by  an  unauthorized  officer,  or  that  the  officers 
in  attendance  had  permitted  irregularities.4  Where  one 
who  had  been  challenged  on  the  principal  panel  was  after- 
ward sworn  in  under  another  name  as  a  talesman;5  and 
where  talesmen  who  were  incompetent,  or  who  had  not 
been  drawn  according  to  the  statute,  were  summoned 
and  returned,  and  placed  on  the  trial,  new  trials  have 
been  ordered.6  If  the  party,  however,  is  aware,  or  could 
by  due  diligence  have  been  aware,  of  the  objections  to  a 
juror  or  talesman,  and  neglects  his  challenge,  no  new 
trial  will  be  granted  ;7  as  formal  objection  that  the  juror 
had  not  been  drawn  and  returned  according  to  law  comes 
too  late  after  the  verdict.8  Thus,  where  one  of  the  jury 
had  been  drawn  more  than  twenty  days  before  the  time 
when  the  venire  was  made  returnable,  exception  not  hav- 
ing been  made  until  after  verdict,  a  new  trial  was  re- 
fused.9 And  a  new  trial  will  not  be  granted  because  the 
clerk,  in  calling  over  the  jury,  pursued  the  order  in  which 

waiver  as  pleading  to  the  issue. —  6  Parker    v.     Thornton,     2     Ld. 

Com.  v.  Dyot,  5  Whart.   (Pa.)   67.  Raym.    1410,   92   Eng.   Repr.   418; 

2  Cross    v.    State,    63    Ala.    40;  though  see  R.  v.  Hunt,  4  B.  &  A. 

State  v.  Degonia,  69  Mo.  485;  Hoi-  430.    See,  supra,  §  1786. 

lis  v.  State,  8  Tex.  App.  620.  6  Kennedy  v.  Williams,  2  Nott. 

Error  lies  in  such  case  for  ille-  &  M<*>-  L.  (S.  C.)  79.    See  Com.  v. 

gal  summoning  of  jury.— Bach  v.  Gallagher,  4  Penn.  Law  Jour.  520; 

State,  38  Ohio  St.  664;  R.  v.  O'Con-  R-  v.  Tremaine,  7  Dow.  &  R.  684, 

nell,  11  CI.  &  F.  155,  8  Eng.  Repr.  16  Eng.  C.  L.  318,  sub  nom.  R.  v. 

1061  Tremearne,    5    Barn.    &    C.    254; 


3  Supra,  §  1699. 


supra,    §1786. 

T  Supra,   §1785;    State   v.   Jack- 


4  As  a  signal  illustration  of  this, 

see  R.  v.  O'Connell,  11  CI.   &  F.  son>  27  Kan-  581>  41  Am"  ReP"  i2i- 

155,  8  Eng.  Repr.  1061;  Pamph.  R.  Howland  v.  Gifford,   18   Mass.    (1 

Arm.  &  f .;   Lord  Denman's  Life,  Pick->  iS>  R"  -  Sullivan-  1  P-  &  D- 


96,  8  Ad.  &  El.  831,  35  Eng.  C.  L. 
865. 


ii,  172. 

As    to    challenging    and    quash- 
ing   in    such    cases,    see,    supra,         8  See.  supra,  §  1785. 
§  1541.  9  State  v.  Hascall,  6  N.  H.  352. 
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they  were  impaneled,  instead  of  that  in  which  their  names 
appeared  in  the  venire.10  Nor  is  it  ground  for  new  trial 
that  jurors  and  witnesses  in  a  criminal  case  are  sworn  by 
an  acting  deputy  clerk,  who  has  not  been  appointed  regu- 
larly or  sworn  in.11 

§  1828.   And  so  of  irregularities  in  finding  bilii. 

After  the  verdict,  irregularities  in  the  summoning  of 
the  grand  jury,  or  in  the  finding  of  the  bill,  not  appear- 
ing on  the  record,  can  not  be  noticed  on  a  motion  for  a 
new  trial.1 

§  1829.  Otherwise  as  to  after-discovert  of  in- 
competency of  juror.  The  question  of  subsequent  dis- 
covery of  incompetency  of  a  juror  has  been  already  dis- 
cussed.1 

§  1830.  Prejudice  in  jury — Popular  excitement.  It  is 
also  settled,  as  we  have  already  seen,  that  objections  to 
the  competency  of  jurors,  on  the  ground  of  preadjudica- 
tion, must  be  taken  before  empaneling,  or  at  the  time 
when  the  party  becomes  first  acquainted  with  the  objec- 
tion.1 Nor  is  popular  excitement  at  the  time  of  the  trial 
in  itself  a  ground  for  new  trial,2  unless  the  jury  be  swept 
away  by  it  into  an  unjust  verdict.3 

rv.  at  what  time  motion  must  be  made. 

§  1831.  Motion  must  be  prompt.  An  application  for  a 
new  trial  can  not,  in  general,  be  made  after  an  applica- 

10  State   v.    Slack,   1   Bailey   L.  held  that  the  defendant  not  being 

(S.  C.)  330.  injured    by   the    mistake    had    no 

ii  Mobley  v.  State,  46  Miss.  601.  ground   for   new    trial. — Com.    v. 

l  Supra,  §  1279.  Parsons,  139  Mass.  381,  31  N.  B. 

l  Supra,  §§  1786  et  seq.  767. 

The  clerk,  In   drawing  a  juror,  l  Supra,  §  1784. 

called  a  name  which  was  answered  2  Brinkley  v.  State,   54  Ga.   71; 

by  mistake  by  a  juror  in  attend-  Com.  v.  Flanigan,  7  Watts  &  S. 

ance,   who  afterwards,  bona  fide,  (Pa.)  418;   supra,  §1784. 

took  his  seat  and  served,  it  was  3  People  v.  Aeosta,  10  Cal.  195. 
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tion  for  arrest  in  the  judgment;1  though  there  are  cases 
in  which,  if  it  appear  that  manifest  injustice  will  ensue 
from  a  strict  observance  of  the  rule,  the  court  will  waive 
the  formality,  and  admit  the  defendant  to  a  rehearing;2 
and  now  the  Court  of  Queen's  Bench,  in  its  discretion, 
hears  motions  in  arrest  of  judgment  before  applications 
for  a  new  trial.3  In  extreme  cases,  the  court,  especially 
if  the  punishment  be  capital,  will  hear  the  motion  even 
after  sentence  imposed.4  But  the  ordinary  practice  re- 
quires notice  of  the  motion  to  be  given  within  four  days 
after  verdict.5  This,  however,  may 'be  at  discretion  en- 
larged,6 unless  otherwise  prescribed  by  statute.7 

"Whether  the  defendant's  presence  is  essential  to  the 
arguing  of  the  motion  has  been  already  considered.8 

§  1832.  When  verdict  set  aside  new  teial  is  at  once 
ordered.  Where  a  verdict  has  been  set  aside  in  a  criminal 
case  as  imperfect,  a  venire  facias  de  novo  may  at  once 
be  awarded,  and  a  new  trial  had,  either  on  the  same  in- 
dictment or  another.1 

1 1   Chitty   Cr.  L.   658;    Respub-  In    Com.    v.    Cannon,    10    Phila. 

lica  v.  Lacaze,  2  U.  S.    (2  Dall.)  456,  it  was  said  that  the  motion 

118,  1  L.  Ed.  314.  must  be  made  immediately  after 

2  People    v. '  McKay,    18    Johns,  verdict. 

(N.  T.)  212;  R.  v.  Gough,  2  Doug.  6  GA— Ross  v.  State,  65  Ga.  127. 

791,  99  Bng.  Repr.  503;  R.  v.  Holt,  IND.— Burk  v.  State,  72  Ind.  392; 

5  T.  R.  436,  101  Bng.  Repr.  245;  Smlth  v.  state>  64  Ind.  439.   TJ3X.' 

Bac.  Abr.  Trial  (L.)  1;  Chitty  Cr.  —Bullock  v.  State,  12  Tex.  App. 

L.  658.  42;  Hart  v.  State,  21  Tex.  App.  163, 

3R.  v.  Rowlands,  2  Den.  C.  C.  17  g.  w.  421.    VA  —  Com.  v.  Gib- 

386.     See  6  T.  R.  627;   Bac.  Abr.  S0Dlj  4  Va.  (2  Va.  Cas.)  70. 

Trial    (L.)    1.  A  ru[e  can  not  be  granted  after 

4  Com.  v.  McElhaney,  111  Mass.  expiration  of  the  term.-See  State 

439;   United  States  v.  Malone,  20  y  ^^  gl  N  c  566 


7  Holmes,  Ex  parte,  21  Neb.  324, 
32  N.  W.  69. 


Blatchf.  137,  9  Fed.  897. 

Compare:     Willis  v.   State,   62 
Ind.  391. 

5  R.   v.    Newman,    1    El.    &    Bl.  8  Supra,  §  1484. 

268,    72    Eng.    C.    L.    267,    Dears         1  Com.  v.  Gibson,  4  Va.  (2  Va 
C.  C.  85.  Cas.)  70. 


2270  CHIMIN AL  PROCEDURE.  §§  1833-1836 

V.   AS  TO  WHOM  MOTION  APPLIES. 

§  1833.  Any  defendant  may  move.  Any  defendant, 
within  the  proper  time,  may  apply  for  a  new  trial. 

,§  1834.  Defendant  must  be  personally  in  court.  The 
defendant,  according  to  the  old  practice,  must  be  person- 
ally in  court  at  the  application;1  and  where  there  are  sev- 
eral defendants,  all  of  them  who  have  been  convicted 
must  be  actually  present,  unless  a  special  ground  be  laid 
for  dispensing  with  the  general  rule.2  But  such  presence, 
even  in  felonies,  is  not  always  regarded  as  essential.3 

§  1835.  New  trial  may  be  granted  as  to  one  of  several. 
Where  some  of  the  defendants  have  been  convicted  and 
others  acquitted,  a  new  trial  may  be  granted  to  the  for- 
mer, without  impeaching  the  verdict  so  far  as  it  relates 
to  the  latter.1  It  is  likewise,  however,  when  the  convic- 
tion of  the  one  is  an  essential  condition  of  the  conviction 
of  the  other.2 

VI.    WHEN  THE  CONVECTION  IS  FOR  ONLY  PART  OF  THE 
INDICTMENT. 

1.  Acquittal  on  One  of  Two  Counts. 

%  1836.  New  trial  only  on  convicted  counts.  When 
there  has  been  an  acquittal  on  one  count  and  a  conviction 
on  another,  and  the  counts  are  for  distinct  offenses,  a  new 
trial  can  only  be  granted  on  the  count  on  which  there  has 
been  a  conviction;  and  it  is  error,  on  a  second  trial,  to 
put  the  defendant  on  trial  on  the  former.1  Where  the  in- 

l  Supra,  §1484;    2  Burr.  930;   2  Com.  v.  Roby,  29  Mass.  (12  Pick.) 

Stra.  844,  1227;   1  W.  Black.  209.  496;    Kemp   v.   Com.,    59   Va.    (18 

2R.  v.  Fielder,  2  Dow.  &  R.  46,  Gratt.)  969;  R.  v.  Mawbey,  6  T.  R. 

16  Bng.  C.  L.  72;   R.  v.  Teal,  11  620,  638,  101  Eng.  Repr.  736,  746. 

East  307;   1  Sess.  Cas.  428;   Com.  2  Jackson  v.  State,  54  Ga.  439; 

Dig.  Indictment,  N.;  1  Chitty  Cr.  L.  Dutcher  v.   State,  16  Neb.   30,   19 

659.  N.  W.  612   (a  case  of  riot).     See, 

3  Supra,  §  1484.  supra,  §  1688. 

l  Seborn   v.   State,   51   Ga.   164;  l  Supra,    §§1390,    1725.      ILL.— 
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dictment  contains  several  counts  charging  distinct  of- 
fenses, a  conviction  of  accused  on  some  of  the  counts 
without  saying  anything  about  the  other  counts  in  the 
indictment,  we  have  already  seen,  is  equivalent  to  an 
acquittal  on  the  counts  regarding  which  the  verdict  is 
silent;2  and  on  reversal  of  the  conviction  the  accused 
can  not,  under  the  rule  as  above  laid  down,  be  retried 
upon  the  counts  as  to  which  the  verdict  was  silent.3  It 
has  been,  however,  ruled  that  where  an  indictment  is  for 
but  one  offense,  charged  in  various  ways,  and  the  defen- 
dant is  convicted  upon  some  counts  and  acquitted  as  to 
others,  the  granting  of  a  new  trial  on  his  motion  opens 


Logg  v.  People,  8  111.  App.  99. 
IND. — Reynolds  v.  State,  64  Ind. 
498.  IOWA— State  v.  Mailing,  11 
Iowa  239.  KAN.— State  v.  Mc- 
Naught,  36  Kan.  624,  14  Pac.  277. 
LA. — State  v.  Fritz,  27  La.  Ann. 
360.  MISS.— Morris  v.  State,  16 
Miss.  (8  Smed.  &  M.)  762.  MO  — 
State  v.  Kettleman,  35  Mo.  105; 
State  v.  Bruffey,  75  Mo.  389.  PA. 
— Hollister  v.  Com.,  60  Pa.  St.  103. 
S.  C. — State  v.  Commis,  3  Hill  L. 
239.  TENN  —  Campbell  v.  State, 
17  Tenn.  (9  Yerg.)  333,  30  Am. 
Dec.  417;  Esmon  v.  State,  31  Tenn. 
(1  Swan)  14.  VT.— State  v.  Kit- 
tle, 2  Tyl.  471.  VA. — Lithgow  v. 
Com.,  4  Va.  (2  Va.  Cas.)  297; 
Stuart  v.  Com.,  69  Va.  (28  Gratt.) 
950.  FED. — United  States  v.  Dav- 
enport, 1  Deady  264,  Fed.  Cas.  No. 
14920. 

Compare:  Remarks,  supra, 
§  1725,  and  State  v.  Stanton,  23 
N.  C.  (1  Ired.  L.)  424;  Leslie  v. 
State,  18  Ohio  St.  390. 

As  to  right  to  retry  on  count  on 
which  accused  has  been  acquitted 
on  reversal  of  conviction  on  an- 
other count,  see  note  27  Am.  Dec. 
480. 


2  See,  supra,  §  1673. 

3  ARK. — Johnson  v.  State,  29 
Ark.  31,  21  Am.  Rep.  154  (convic- 
tion of  murder  in  second  degree 
bar  to  retrial  for  murder  in  fiist 
degree).  CAL. — People  v.  Gilmore, 
4  Cal.  376,  60  Am.  Dec.  620,  and 
People  v.  Smith,  134  Cal.  453,  66 
Pac.  669  (conviction  of  manslaugh- 
ter is  acquittal  of  murder,  and 
bars  retrial  for"  latter).  ILL. — 
Brennan  v.  People,  15  111.  511 
(conviction  of  manslaughter 
acquits  of  murder,  and  there  can 
be  no  retrial  for  latter).  IOWA — 
State  v.  Tweedy,  11  Iowa  350 
(verdict  of  manslaughter  bars  re- 
trial for  murder).  MO. — State  v. 
Ross,  29  Mo.  32  (conviction  of  sec- 
ond degree  murder  bars  retrial  for 
murder  in  first  degree).  TEX. — 
Jones  v.  State,  13  Tex.  168,  62  Am. 
Dec.  550  (conviction  of  murder  in 
second  degree  bars  retrial  for  mur- 
der in  first  degree).  WIS.— State 
v.  Belden,  33  Wis.  120,  14  Am.  Rep. 
784  (in  a  murder  case  retrial 
should  be  limited  to  the  degree 
of  homicide  of  which  accused  was 
convicted).  FED. — King  v.  Mis- 
souri, 107  U.  S.  221,  27  L.  Ed.  506, 
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the  whole  merits,4  though  this  view  can  only  be  sustained 
in  cases  in  which  the  verdict  on  the  counts  on  which  there 
was  an  acquittal  was  directed  in  consequence  of  formal 
defects. 

2.  Conviction  of  Minor  Offense  Included  in  Major. 

§  1837.  Conviction  op  minoe  is  acquittal  of  major. 
Where  two  offenses  are  included  in  one  count,  there  has 
been  a  distinction  taken  which  though  specious  is  un- 
sound. It  has  been  held  that  where  one  count  includes 
burglary  and  larceny,  after  acquittal  of  the  greater  of- 
fense but  conviction  of  the  less,  and  when  a  new  trial  is 
obtained,  the  whole  case  is  reopened,  and  the  defendant 
exposed  on  the  second  trial  to  the  double  charge.1  But  the 
true  view  is,  that  a  conviction  of  the  minor  offense  oper- 
ates as  an  acquittal  of  the  major.2  But  to  enable  this  de- 
fense to  be  interposed,  it  must  be  specially  pleaded.3 

The  law  in  reference  to  new  trials  after  convictions  for 
manslaughter,  or  murder  in  the  second  degree,  has  al- 
ready been  stated.4 

2  Sup.  Ct.  Rep.  443  (constitutional  Under  the  Missouri  constitution 
provision  permitting  retrial  for  it  has  been  held  that  after  set- 
first  degree  murder  after  convic-  ting  aside  a  conviction  of  mur- 
tion  of  murder  in  second  degree,  der  in  the  second  degree  on  an 
as  to  offense  before  its  adoption  is  indlctment  for  murder  in  the  first 

ex  post  facto).  degree,  the  defendant  can  be  held 

4  Leslie   v.    State,    18    Ohio    St.  for  murder  ln  ^  firgt  d  __ 

390;    Jarvis  v.  State,  19  Ohio  St.  gMe  y   gimms>  n  Mq   53g.  gtate 

585.    But  see,  supra,  §  1725.  v_  Ande  89  Mo    m    x  Q   w 

l  See,  supra,  §§  1396,  1675,  1726.  w  §  m6 


And  so  as  to  burglary  and  lar- 


2  Supra,    §§  1396,    1726;    Bell   v. 
State,   48  Ala.    684,   17   Am.    Rep. 

40;    Lewis    v.    State,    51    Ala.    1;  ^^y.-State    v.    Bruffey,    75    Mo. 

Com.    v.    Herty,    109    Mass.    348;  389;   State  v"  Martin>  76  M°-  337- 

People   v.   Knapp,   26   Mich.   112;  s  Supra,  §§1396,1413;  Jordan  v. 

State  v.  Martin,   30  Wis.   216,   11  State,  81  Ala.  20,  1  So.  577. 

Am.    Rep.    567,    and    other    cases  4  Supra,  §§  1396-1403,  1726.     See 

cited  supra,  §  1396.  1  Kerr's  Whart.  Crim.  Law,  §  674. 
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VII.    BY  WHAT  COURT  NEW  TRIAL  MAY  BE  GRANTED. 

1.  Appellate  Courts. 

§  1838.  Appellate  court  may  revise  evidence  from 
notes.  At  common  law  the  court  trying  the  case  is  the 
sole  tribunal  by  which  a  new  trial  can  be  granted;  and 
its  refusal  so  to  do,  being  matter  of  discretion,  is  no 
ground  for  a  writ  of  error.1  In  most  of  the  states,  how- 
ever, provision  is  made  for  obtaining  revision  by  an  ap- 
pellate court.2  When  such  a  rehearing  is  had,  the  ap- 
pellate court  is  not  bound  to  re-examine  the  witness  and 
hear  the  evidence  verbatim,  but,  when  there  is  no  official 
stenographer,  may  hear  the  material  facts  proved,  and 
the  evidence  adduced  at  the  trial,  from  the  trial  court 
notes,  aided  by  those  of  the  counsel  on  both  sides.3 

2.  When  Judge  Trying  Cause  Dies  or  Leaves  Office. 

§  1839.  Conflict  of  opinion  as  to  whether  successor 
of  judge  can  hear  motion.  In  the  Circuit  Court  of  the 
United  States  sitting  in  Philadelphia,  it  has  been  held 
that  where  the  judge  trying  a  case  died  pending  a  motion 
for  a  new  trial,  his  successor  will  decline  hearing  the 
ease,  and  will  grant  a  new  trial.1  But  in  Wisconsin  it  is 
said  that  a  defendant  can  be  sentenced  by  a  judge  suc- 
ceeding in  office  the  judge  before  whom  the  trial  was 
had.2 

VTII.    TS  WHAT  FORM. 
§  1840.     EULE  TO  SHOW  CAUSE  TO  BE  FIRST  GRANTED.    Upon 

ground  prima  facie  sufficient,  the  court,  on  application, 

1  Supra,  §1713;  infra,  §1843;  United  States  v.  Harding,  1  Wall. 
Lester  v.  State,  11  Conn.  415.  Jr.  127,  Fed.  Cas.  No.  15301;  supra, 

•  *       ...oh    iGca    i»7n       §1452;  infra,  §1871. 

2  See,  infra,  §§1843,  1869,  1870.         ^^  y    ^^   ^  ^    ^ 

3  Jones'  Case,  28  Va.  (1  Leigh)  gtate  v  Snea>  95  Mo  g5(  g  g  w 
S98;  infra,  §  1840.  409;  Moett  v.  People,  85  N.  Y.  373; 

l  State  v.  O'Kelly,  88  N.  C.  600;      Pegalow  v.  State,  20  Wis.  61. 
State   v.  Randall,   88   N.   C.   611;  Compare:     Infra,  §1871. 
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will  award  a  rule  to  show  cause  why  a  new  trial  should 
not  be  granted.1  On  this,  in  England,  the  puisne  judge 
of  the  court  applies  to  the  judge  who  tried  the  case,  un- 
less he  be  one  of  the  judges  of  the  court  hearing  the 
motion,  for  a  report  of  the  trial,  and  a  statement  of  his 
opinion  respecting  its  merits.2  If  he  signify  his  dissatis- 
faction, the  remedy  prayed  for  is  usually  allowed;  if  he 
declare  his  concurrence  with  the  verdict,  it  is  commonly 
refused;  but  if  he  merely  report  the  evidence,  without 
giving  any  decided  and  satisfactory  opinion,  ,the  court 
will  admit  the  question  to  be  argued  before  them.3  If 
they  find  there  is  no  ground  for  the  application,  they  will 
discharge  the  rule;  but  if  solid  ground  be  shown,  they 
make  it  absolute.4 

§  1841.  Motion  must  state  seasons.  The  motion  should 
state  specifically  the  reasons  relied  on  by  the  party  mak- 
ing it,1  and  are  governed  by  the  same  rule  in  criminal  as 


lBul.  N.  P.  327;  Tidd.  884; 
Hand.  Prac.  12. 

As  to  Texas  practice,  see  Bul- 
lock v.  State,  12  Tex.  App.  42. 
See  Ayers  v.  State,  12  Tex.  App. 
450. 

2  Bui.  N.  P.  327;  Tldd.  884. 

SR.  T.  H.  23;  Barnes  439.  See 
Simpson  v.  Norton,  45  Me.  281. 

4  1  Chitty  Cr.  L.  660. 

l  Hilliard  on  New  Trials  (1873) 
28 ;    supra,  §  1795. 

Dual  motion  asking  the  court 
(1)  to  set  aside  and  arrest  a 
judgment,  and  (2)  to  grant  a 
new  trial,  assigning  appropriate 
grounds  for  both  remedies,  must 
he  treated  either  as  a  motion  in 
arrest  of  judgment,  or  as  a  mo- 
tion for  a  new  trial;  it  can  not 
he  considered  in  its  dual  form  as 
including  both  remedies. — State  v. 
Mann,  13  Tex.  61. 

Motion  for  new  trial   being  ap- 


plication for  an  order,  or  rule  to 
show  cause,  made  viva  voce  to  a 
court  or  judge,  the  court's  atten- 
tion must  be  called  to  it  and  a 
motion  made  that  it  be  granted;  it 
is  not  sufficient  merely  to  make 
out  and  file  a  written  application 
therefor. — People  v.  Ah  Sam,  41 
Cal.  645.  See  Brownell  v.  Superior 
Court,  157  Cal.  703,  710,  109  Pac. 
91,  94. 

— Filing  of  written  statement  of 
grounds,  or  objections,  does  not 
constitute  a  "motion." — See  Ma- 
rengo (City  of)  v.  Eichler,  245  111. 
49,  91  N.  E.  759. 

Motion  for  new  trial  in  form  of 
an  argument,  is  improper. — Jack- 
son v.  State  (Tex.  Cr.),  51  S.  W. 
389. 

Under  statute,  errors  relied  on 
for  new  trial  may  be  required  to 
be  specified  in  writing. — Hopkins 
V.  Com.,  66  Ky.  (3  Bush)  480. 
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in  civil  causes.2  To  simply  say  that  the  court  erred  in 
refusing  to  admit,  or  in  admitting  competent  or  incom- 
petent evidence,  is  insufficient.  The  evidence  in  question 
must  be  specified,  and  the  name  of  the  witness,  when  the 
evidence  is  given,  stated.8  When  the  ground  is  after-dis- 
covered evidence,  the  motion  must  be  supported  by  affi- 
davits of  the  witnesses  to  be  produced.4 

rx.  costs. 

§  1842.  Costs  mat  await  second  trial.  The  practice 
as  to  the  imposition  of  costs  is  the  same  in  criminal  cases 
as  in  civiL1  And  the  court,  even  when  an  indictment  after 
verdict  is  removed  by  certiorari  to  a  higher  court  on 
ground  of  surprise,  may  direct  that  the  costs  shall  await 
the  result  of  the  second  trial.2 

X.    ERROR. 

§  1843.  Ekrob  does  not  xtsually  lie  to  action  op  cotjbt. 
"We  have  seen  that  at  common  law  refusing  a  new  trial 
is  not  ground  for  error.1  "When,  however,  by  statute, 
error  in  such  case  lies,  the  refusal  of  the  court  below 
will  not  be  reversed  unless  it  should  affirmatively  and 
plainly  appear  to  the  appellate  court  that  the  decision  of 
the  court  below  was  wrong.2 

2  Grayson  v.  Com.,  47  Va.  (6  28  Eng.  C.  L.  548 ;  Hilliard  on  New 
Gratt.)  712.  Trials   (1873)   65. 

3  ARK. — Runnels  ▼.  State,  28  2  R.  v.  Whitehouse,  Dears.  C  C  1. 
Ark.  121.  CAL. — People  v.  Ah  l  Supra,  §  1713,  where  the  cases 
Sam,  41  Cal.  645.  IND. — Cheek  v.  are  given;  and  also,  supra,  §  1838; 
State,  37  Ind.  533.  KAN. — State  State  v.  Mackay,  12  Ore.  154,  6 
v.  Kellerman,  14  Kan.  135.  Pac.  648. 

See,  also,  supra,  §  1795.  2  COLO.— Petite    v.    People,    8 

4  Supra,  §  1795.  Coio.  118,  9  Pac.  622;  Bachman  v. 
As  to   requisites  of  motion  for      People,    8    Colo.    472,    9    Pac.    42. 

new    trial    on    ground    of    newly-  D.  C. — United  States  v.  Bicksler, 

discovered  evidence,  see  State  v.  1  Mack.  341.    GA. — Smith  v.  State, 

Schorn,  12  Mo.  App.  590.  67  Ga.  769.    N.  M—  United  States 

1  R.  v.  Ford,  1  Nev.  &  M.  776,  v.  Lewis,  2  N.  M.  459.     TENN. — 
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Granting  a  motion  for  a  new  trial  will  not  be  reversed 
in  error  in  any  but  extreme  cases.3 


State  v.  Collins,  83  Tenn.  (15  Lea) 
434.  VA. — Grayson  v.  Com.,  47 
Va.  (6  Gratt.)  723;  Read  v.  Com., 
63  Va.  (22  Gratt.)  924. 

See,  also,  supra,  §§  1713,  1838. 

In  Pennsylvania,  it  is  said  that 
refusal  of  a  new  trial  is  not  sub- 


ject of  error  except  in  capital 
cases. — McConkey  v.  Com.,  101  Pa. 
St.  416. 

But  see,  qualifying  this,  McGin- 
nis  v.  Com.,  102  Pa.  St.  66. 

3  People  v.  Conroy,  97  N.  Y.  62, 
2  N.  Y.  Cr.  Rep.  565, 


CHAPTER  XCVIH. 

SENTENCE. 

I.  Introductory. 

§  1844.   In  general. 

II.  Defendant  to  Be  Asked  if  He  Has  Anything  to  Sat. 

§  1845.    In  felonies  this  is  essential. 

III.  Distribution  of  Punishment  as  to  Counts. 

§  1846.  On  general  verdict,  superfluous  counts  may  be  got 
rid  of  by  nolle  prosequi. 

§  1847.   And  so  even  if  there  is  a  bad  count. 

§  1848.  Conflict  as  to  general  sentence  when  some  counts 
are  bad. 

§  1849.  A  verdict  and  judgment  as  to  one  count  disposes 
of  the  others. 

§  1850.  Successive  punishments  may  be  given  on  succes- 
sive counts. 

§  1851.   But  not  where  counts  are  not  for  distinct  of- 


IV.  Defendant's  Presence  Essential. 

§  1852.    In  general. 

V.  Amendment  or  Stay. 

§  1853.    Court  may  amend  or  stay  during  term. 

VI.  Capital  Punishment. 

§  1854.  On  verdict  of  guilty  on  indictment  for  murder, 
court  will  sentence  for  second  degree. 

§  1855.  Defendant  to  be  asked  as  to  sentence,  and  may 
reply. 

§  1856.    Sentence  depends  on  statute. 

§  1857.    Pregnancy  is  ground  for  respite. 

VII.  Corporal  Punishment. 

§  1858.   Limits  of  sentence  to  be  determined  by  statute — 
Discretion  allowed  to  courts. 
(2277) 
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§  1859.    Fine  and  imprisonment  are  the  usual  common- 
law  penalties. 
§  1860.    "Cruel  and  unusual"  punishments  unlawful. 
§  1861.    "Whipping"  not  cruel  and  unusual. 

VIII. ,  Fines  and  ,  Abatement-. 

§  1862.    Fines  may  be  collected  by  execution. 
§  1863.    Abatement  a  form  of  execution. 

IX.  Form  of  Sentence. 

§  1864.  Must  be  definite. 

§  1865.  HoW  far  alternative  sentence  permitted. 

§  1866.  Day  of  sentence  is  first  day  of  imprisonment. 

§  1867.  Expiration  without  endurance  is  not  execution. 

§  1868.  Prison  need  not,  at  common  law,  be  specified. 

X.  Sentence  by  Appellate  Court. 

§  1869.   By  statute,  appellate  court  may  sentence  or  may 

reverse  for1  error. 
§  1870.    In  capital  and  other  cases  record  remanded  to 

court  below  for  execution. 

XI.  Sentence  bt  Succeeding  Judge. 

§  1871.    Such  sentence  may  be  regular. 

XII.  Successive  Imprisonments. 

§  1872.    In  general. 

§  1873.    Prisoner  may  be  brought  up  for  second  trial  by 

habeas  corpus. 
|  §  1874.   A  second  imprisonment  begins  at  termination  of 

first. 
§  1875.   An  escaped  prisoner  may  be  sentenced  for  escape 

in  like  manner. 

XIII.  When  Severer  Punishment  Is  Assigned  to  Second  Of- 

fense. 

§  1876.    Such  statutes  constitutional. 
§  1877.    In  such  cases,1  prior  conviction  should  be  averred. 
§  1878.   Former  conviction  must  be  legal — Foreign  convic- 
tion insufficient. 
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§  1879.  Conviction  to  be  proved  by  record  and  identifica- 
tion. 

§  1880.    Prosecution  may  waive  first  conviction. 

§  1881.  Prior  conviction  not  to  be  put  in  evidence  until 
main  issue  is  found  against  defendant. 

XIV.  Disfranchisement  and  Incapacitation. 

§  1882.    Conviction  a  prerequisite. 

§  1883.   And  so  of  forfeiture  of  office. 

§  1884.   And  so  of  capacity  as  a  witness. 

XV.  Joint  Sentences. 

§  1885.  Joint  defendants  may  each  be  punished  to  full 
amount — Several  sentences. 

XVI.  Bindings  to  Keep  the  Peace. 

§  1886.  Defendant,  after  verdict,  may  be  bound  over  to 
keep  the  peace. 

XVII.  Considerations  in  Adjusting  Sentence. 

§  1887.    Courts  have  usually  large  discretion. 

§  1888.   Primary  object  is  retribution;  but  example  and 

reform  to  be  incidental. 

§  1889.   Adjusting  sentence. 

§  1890.   Evidence  may  be  received  in  aggravation 

or  mitigation  of  guilt. 

XVIII.  Ex  Post  Facto  Penalties. 

§  1891.   How  far  unconstitutional. 

XIX.  Benefit  op  Clergt. 
§1892.   Now  abolished. 

I.  introductory. 

§  1844.  In  general.  By  the  ordinary  rules  of  court  a 
defendant  is  allowed  four  days  in  which  to  move  in  arrest 
of  judgment  or  for  a  new  trial.  To  previous  chapters 
the  reader  is  referred  for  a  discussion  of  these  motions : 
it  is  proposed  at  present,  on  the  supposition,  either  that 
they  have  been  made  and  refused,  or  that  a  final  judg- 
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ment  has  been  entered  against  the  defendant  on  demurrer, 
to  consider  the  law  bearing  on  the  subject  of  sentence.1 


n.    DEFENDANT  TO  BE  ASKED  IE  HE  HAS  ANYTHING  TO  SAT,  ETC. 

§  1845.  In  felonies  this  is  essential.  At  common  law, 
in  all  capital  felonies,  the  practice  has  been  for  the  clerk, 
before  sentence  is  pronounced,  to  ask  the  defendant  if  he 
has  anything  to  say  why  sentence  should  not  be  pro- 
nounced; and  it  is  essential  that  it  should  appear  on  record 
that  this  was  done.1  In  several  states  the  rule  is  that  in 


l  As  to  effect  of  excessive  sen- 
tence, see  In  re  Taylor,  7  S.  D.  382, 
58  Am.  St.  Rep.  843,  45  L.  R.  A.  136, 
64  N.  W.  253;  State  v.  Taylor, 
7  S.  D.  550,  64  N.  W.  548.  See,  also, 
Shields  v.  People,  132  111.  App.  139; 
State  v.  Barr,  133  Iowa  134,  110 
N.  W.  280;  State  v.  Klock,  48  La. 
Ann.  67,  55  Am.  St.  Rep.  259,  18  So. 
957. 

See,  also,  notes,  45  L.  R.  A.  136, 
and  55  Am.  St.  Rep.  259. 

l  Supra,  §1846;  1  Chitty  Cr.  L. 
709;  Ld.  Raym.  1409.  ALA.— Mul- 
len v.  State,  45  Ala.  43,  6  Am.  Rep. 
691;  Crocker  v.  State,  47  Ala.  53. 
CAL. — People  v.  Jung  Qung  Sing, 
70  Cal.  469,  11  Pac.  755;  People  v. 
Walker,  132  Cal.  137,  64  Pac.  133. 
LA.— State  v.  Ikenor,  107  La.  480, 
32  So.  480  (in  capital  cases  only). 
MISS. — James  v.  State,  45  Miss. 
572.  NEB.— McCormick  v.  State, 
66  Neb.  337,  92  N.  W.  606  (in  all 
cases,  under  statutory  provision). 
N.  J.— West  v.  State,  22  N.  J.  L. 
(2  Zab.)  212.  N.  M—  Territory  v. 
Herrera,  11  N.  M.  129,  66  Pac. 
523.  N.  Y. — Messner  v.  People,  45 
N.  Y.  1,  1  Cow.  Cr.  Rep.  348;  Saf- 
ford  v.  People,  1  Park.  Cr.  Rep. 
474;  Graham  v.  People,  63  Barb. 
468.  OKLA.  —  Rhea  v.  United 
States,  6   Okla.  249,  50  Pac.   992. 


PA.— Hamilton  v.  Com.,  16  Pa.  St. 
121;  Dougherty  v.  Com.,  69  Pa. 
St.  286;  McCue  v.  Com.,  78  Pa.  St. 
185,  21  Am.  Rep.  7;  Com.  v.  Pres- 
ton, 188  Pa.  St.  429,  41  Atl.  534. 
ENG.— R.  v.  Geary,  2  Salk.  630,  91 
Eng.  Repr.  532;  R.  v.  Speke,  3 
Salk.  358,  91  Eng.  Repr.  872. 

See,  also,  infra,  §  1855. 

Failure  of  record  to  show  pris- 
oner asked  if  he  had  anything  to 
say  why  judgment  should  not  be 
pronounced  against  him,  sentence 
must  be  reversed  and  prisoner  re- 
manded for  resentence. — McCune 
v.  Com.,  78  Pa.  St.  185,  21  Am. 
Rep.  7. 

Not  ground  for  reversal. — Lamb 
v.  People,  219  111.  390,  76  N.  E. 
576. 

Observance  of  this  formality  Is 
not  essential,  especially  where  ob- 
jection  is  not  made. — Sarah  v. 
State,  28  Ga.  576;  State  v.  Avery, 
Man.  TJnrep.  Cas.  (La.)  257;  State 
v.  Cheney,  Man.  Unrep.  Cas.  (La.) 
394;  State  v.  Nagel,  136  Mo.  45,  37 
S.  W.  821. 

In  New  York,  where  the  exemp- 
lification that  comes  to  the  court 
in  error  does  not  show  that  the 
question  was  asked,  a  certiorari 
may  be  granted  to  the  oyer  and 
terminer  to  bring  up  the  whole 
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all  cases  of  felony  the  absence  of  such  an  averment  will 
require  the  remittal  by  a  court  of  error  of  the  record  to 
the  trial  court  for  a  new  sentence.2  In  other  states  the 
failure  of  the  record  in  this  respect  has  been  held  not  to 
be  ground  for  a  reversal,  though  it  is  held  that  the  form 
is  orie  proper  to  be  used.3  In  some  states  the  practice 
is  dispensed  with  as  an  unnecessary  formality.4  But  this 
address  is  not  to  be  viewed  as  an  invitation  to  the  de- 
fendant to  bring  forward  additional  motions  in  arrest  of 
judgment,  or  for  a  new  trial.  These  motions  have,  accord- 
ing to  the  usual  practice,  been  already  made  and  dis- 
posed of.  The  object  of  the  address  is  to  give  the  defen- 
dant the  opportunity  to  personally  lay  before  the  court, 
statements  which,  by  the  strict  rules  of  law,  could  not 
have  been  admitted  when  urged  by  his  counsel  in  the  due 


record. — Graham   v.    People,    6 
Lans.  (N.  Y.)   149. 

In  Edwards  v.  State,  47  Miss. 
581,  it  was  said  that  it  was  suffi- 
cient in  error  when  the  record 
averred  that  the  court,  "after  hear- 
ing the  defendant,"  proceeded  to 
pass  sentence. — See  State  v.  Fritz, 
27  La.  Ann.  360;  State  v.  Hugel, 
27  La.  Ann.  375. 

Defendant  must  have  been  pres- 
ent in  court  during  sentence. — See," 
infra,  §  1846. 

2  ALA.— Perry  v.  State,  43  Ala. 
21;  but  see  Spigner  v.  State,  58 
Ala.  421.  FLA. — Keech  v.  State, 
15  Fla.  591.  KAN.— State  v.  Jen- 
nings, 24  Kan.  642.  NEB.— Dodge 
v.  People,  4  Neb.  220.  ORE.— 
State  v.  Lally,  41  Ore.  366,  70  Pac. 
396.  PA. — McCue  v.  Com.,  78  Pa. 
St.  185,  21  Am.  Rep.  7.  S.  C— 
State  v.  Trezevant,  20  S.  C.  363; 
State  v.  Jefcoat,  20  S.  C.  383. 
WYO.  —  Kinsler  v.  Territory,  1 
Wyo.  112. 

See,  also,  supra,  §  1716. 


3  Supra,  §  1486.  GA.— Grady  v. 
State,  11  Ga.  253;  Sarah  v.  State, 
28  Ga.  576.  LA.— State  v.  Taylor, 
27  La.  Ann.  393,  21  Am.  Rep.  561; 
State  v.  Shields,  33  La.  Ann.  991. 
MASS.— Jeffries  v.  Com.,  87  Mass. 
(5  Allen)  145.  MISS.— Jones  v. 
State,  51  Miss.  718,  24  Am.  Rep. 
658.  MO.— State  v.  Ball,  27  Mo. 
324. 

Question  is  not  necessary  in  mis- 
demeanors.— See  State  v.  Bradley, 
30  La.  Ann.  326;  Turner  v.  United 
States,  30  U.  S.  App.  108, 13  C.  C.  A. 
443,  66  Fed.  287;  same  case  30 
U.  S.  App.  104,  13  C.  C.  A.  445, 
66  Fed.  289. 

Omission  can  be  cured  by  shortly 
afterwards  calling  defendant  up, 
putting  the  question,  and  re-sen- 
tencing.— See  Reynolds  v.  State, 
68  Ala.  502. 

4  State  v.  Hoyt,  47  Conn.  318  (a 
capital  case) ;  Bressler  v.  People, 
117  111.  422,  8  N.  E.  62  (a  minor 
felony) ;  State  v.  Johnson,  67  N.  C. 
59  (a  capital  case). 


2282  CRIMINAL  PROCEDURE.        §§  1846,  1847 

course  of  legal  procedure;  but  which,  when  thus  in- 
formally offered  from  man  to  man,  may  be  used  to  extenu- 
ate guilt  and  to  mitigate  punishment. 

m.  distribution  of  punishment  as  to  counts. 

§  1846.  On  general,  verdict,  superfluous  counts  can 
be  got  rid  of  by  nolle  prosequi.  The  more  exact  course, 
as  has  been  stated,  is  for  the  jury,  when  the  indictment 
contains  several  counts,  to  find  separately  on  each  count.1 
Should,  however,  the  verdict  be  general,  the  prosecuting 
officer  may  enter  a  nolle  prosequi  on  the  counts  which  are 
superfluous,  or  the  court  may  disregard  them,  treating 
their  abandonment  by  the  prosecuting  officer  as  virtually 
a  nolle  prosequi.2  On  the  count  that  remains  judgment 
may  be  entered.3 

§  1847.   And  so  even  if  there  be  a  bad  count. 

Suppose,  however,  one  of  the  counts  on  which  there  has 
been  a  general  verdict  is  bad.  Here  we  have  a  conflict 
of  opinion.  Does  such  bad  count  vitiate  the  verdict?  So 
it  has  been  held.1  But  the  prevalent  and  sounder  opinion 
is  that  in  such  case  the  bad  count  can  be  got  rid  of  by 
a  nolle  prosequi,  or  passed  over  by  the  sentencing  court, 
if  the  record  does  not  show  that  evidence,  inadmissible 
under  the  good  count,  was  admitted  under  the  bad.2  Logi- 
cally, it  is  true,  a  single  bad  count  vitiates  the  verdict, 
since  it  is  impossible  to  exclude  the  hypothesis,  on  the 
bare  record,  that  it  was  on  that  count  that  the  verdict 
may  have  been  based.  But  in  cases  of  this  class  we  are 
not  limited  to  the  bare  record.  The  court  trying  the  case 
knows  to  which  counts  the  evidence  was  applicable,  and 
to  which  the  verdict  was  attached ;  and  a  court  of  error 
may  well  presume  that  the  court  below,  in  sentencing 

1  Supra,  §  1669.  l  Supra,  §  1704. 

2  Supra,  §§  342,  1671,  1673,  1704.  2  Ibid.     Compare   supra,    |§  342, 

3  Ibid.     See  State  v.  McDonald,  1670-1682. 
86  Mo.  539;   Young  v.  R.,  3  T.  R. 

98,  100  Eng.  Repr.  475. 
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on  the  good  counts,  sentenced  on  counts  to  which  the  ver- 
dict was  properly  to  be  assigned.8  And,  as  a  general 
rule,  the  presumption  of  regularity  may  be  invoked  to 
sustain  the  conclusion  that  the  verdict  went  to  the  good 
counts;  and  this  presumption  is  eminently  applicable  to 
cases  in  which  the  counts  vary  only  in  matters  of  form, 
or  in  which  they  are  for  successive  stages  of  the  same 
offense.4  But  it  will  be  error  in  such  cases  to  impose  a 
sentence  exceeding  that  which  could  have  been  given  on 
the  good  counts  ;5  though  in  some  jurisdictions  this  is  not 
ground  for  reversal,  when  the  appellate  court  may  by 
statute  reduce  the  sentence.6  And  it  is  not  error  when 
the  sentence  is  less  than  could  have  been  legally  imposed.7 

§  1848.     CONFLICT   AS   TO    GENERAL   SENTENCE    WHEN    ONE 

count  is  bad.  Another  contingency  arises  when  the  jury 
find  a  verdict  of  guilty  on  each  count,  but  on  this  verdict 
there  is  a  general  judgment  and  sentence  in  the  court 
below.  Should  this  judgment  be  reversed  in  error,  if  one 
of  the  counts  turns  out,  on  examination  in  the  court  of 
error,  to  be  defective?  The  conflict  of  opinion  on  this 
point  has  been  already  noticed.1 

3  Supra,  §  1764.  joined,  and  the  defendant  is  found 

*  As  sustaining  view  In  text,  see  B^lty    on    each    count,    whether 

Kane  v.  People,  8  Wend.  (N.  Y.)  there  can  De  a  lumping  sentence 

203;    People  v.   Gates,   13  Wend.  on  the  whole,  has  been  doubted. 
(N.  Y.)  311;  People  v.  Costello,  1         ln    England    the    negative    has 

Den    (NY)  83.  been  held. — R.  v.  Robinson,  1  Moo. 


Presumption  in  error  is  that  the 


413. 


evidence  in  the  court  below  sus-  ln    Massachusetts   it   has    been 

tained  the  verdict— Doll  v.  Ander-  said  that  where  there  is  a  verdlct 

son,  27  Cal.  248;   Slack  v.  People,  of  guilty  on  each  of  several  incon- 

80  111.  32;  Brennan  v.  Shinkle,  89  sistent  counts-  ma  is  a  mistrial, 

...    fin .  and  there  can  be  no  nolle  prosequi. 

—Com.  v.   Pitchburg  R.   Co.,   120 

5  infra,  §1869.  Mass.  372. 

6  Infra,    §§1869,   1870;    Com.  v.  But  usually  when  a  greater  and 
Kirby,  56  Mass.  (2  Cush.)  577.  a  less  0ffense  are  joined  in  two 

7  Infra,  §  1858.  counts,  and  there  is  a  general  ver- 
l  Supra,  §  1704.  diet,  the  court  sentences  for  the 
When  two  distinct  offenses  are  greater. — Supra,  §  342. 
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§  1849.  A  VERDICT  AND  JUDGMENT  AS  TO  ONE  COUNT  DIS- 
POSES op  the  others.  Where  there  are  several  counts,  a 
judgment  and  sentence  upon  one  of  these  counts,  no  action 
being  taken  as  to  the  others,  disposes  of  the  whole  in- 
dictment, and  operates  as  an  acquittal  upon  or  discon- 
tinuance of  the  other  counts.1  The  effect  of  a  general 
verdict  on  repugnant  counts,  or  in  cases  where  one  count 
is  defective,  has  been  already  considered.2 

§  1850.  Successive  punishments  may  be  given  on 
successive  counts.  Next  have  we  to  consider  whether, 
when  there  is  a  series  of  counts,  all  good,  on  which  there 
have  been  separate  verdicts,  the  court  trying  the  case 
can  impose  a  separate  sentence  on  each  count.  That  this 
can  be  done  we  have  numerous  authoritative  rulings.1 


1  See  cases,  supra,  §  1763. 

General  verdict  of  guilty  ren- 
dered upon  an  indictment  contain- 
ing several  counts  for  distinct  of- 
fenses, and  a  sentence  of  impris- 
onment has  been  awarded  upon 
some  of  the  counts,  under  which 
sentence  he  has  been  imprisoned, 
the  defendant  can  not,  at  a  subse- 
quent term,  be  brought  up  and  sen- 
tenced over  upon  another  count  in 
the  same  indictment. — Com.  v. 
Foster,  122  Mass.  317,  23  Am.  Rep. 
326. 

As  to  this  point,  see,  infra, 
§  1853,  and  Com.  v.  Haskins,  128 
Mass.  60;  State  v.  Crank,  2  Bail. 
L.  (S.  C)  66,  23  Am.  Dec.  117. 

As  to  effect  of  general  verdict 
of  guilty  under  indictment  or  in- 
formation containing  several 
counts,  see  note  5  Am.  Dec.  132. 

2  Supra,  §  1671.  See  Com.  v. 
Haskins,  128  Mass.  60. 

As    to    Virginia     practice,    see 
Richards  v.  Com.,  81  Va.  110. 
l  Chitty  Cr.  L.  718;  Russ.  on  Cr. 


(4th  Eng.  ed.)  1030;  Archbold's 
C.  P.  (17th  ed.)  173.  ARK.— Dodd 
v.  State,  33  Ark.  517.  ILL.— Kroer 
v.  People,  78  111.  294;  Fletcher  v. 
People,  81  111.  116.  KAN.— State 
v.  Chandler,  31  Kan.  201,  1  Pac. 
787.  MO.— Storrs  v.  State,  3  Mo. 
9.  PA. — Com.  v.  Gillespie,  7  Serg. 
&  R.  476;  Com.  v.  Sylvester, 
Brightly  331;  Henwood  v.  Com.,  52 
Pa.  St.  424;  Com.  v.  Birdsall,  69 
Pa.  St.  482;  though  see  Com.  v. 
Hartman,  5  Pa.  St.  60.  S.  C— 
State  v.  Thomas,  14  Rich.  163. 
WIS. — State  v.  Glimmer,  22  Wis. 
441.  FED.— Peters,  Ex  parte,  2 
McC.  403,  12  Fed.  461.  ENG.— 
Douglas  v.  R.,  13  Ad.  &  E.  N.  S. 
(13  Q.  B.)  42,  66  Eng.  C.  L.  41; 
Gregory  v.  R.,  15  Ad.  &  E.  N.  S. 
(15  Q.  B.)  974,  69  Eng.  C.  L.  973; 
R.  v.  Wilkes,  4  Burr.  2527,  19 
Howell  St.  Tr.  1133;  R.  v.  Jones, 
2  Camp.  121;  R.  v.  O'Connell,  11 
CI.  &  F.  155,  241,  8  Eng.  Repr. 
1060,  1094;  R.  v.  Castro,  L.  R.  9 
Q.  B.  Div.  350;  R.  v.  Castro,  L.  R. 
5  Q.  B.  Div.  490,  14  Cox  C.  C.  436, 
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Nor,  when  the  offenses  are  distinct,  is  there  any  reason 
why,  on  convictions  on  each  count,  such  convictions  should 
not,  in  all  cases  where  the  counts  are  for  a  chain  of  cog- 
nate offenses,  be  treated  as  would  be  convictions  on  sepa- 
rate indictments.  To  require  each  distinct  though  cognate 
offense  to  be  placed  in  a  distinct  indictment  is  to  oppress 
the  defendant,  by  loading  him  with  unnecessary  costs,  and 
exposing  him  to  the  exhaustion  of  a  series  of  trials,  which 
the  prosecution  would  encounter  with  unwaning  strength, 
and  with  the  benefit  derived  from  a  knowledge  of  its  own 
case,  and  that  of  the  defendant.2  Vexatiously  splitting 
civil  actions  into  a  multitude  of  independent  suits  has 
been  held  an  indictable  offense  ;3  and  in  suits  for  penalties, 
when  the  suits  are  unduly  multiplied,  rules  for  consolida- 
tion are  granted  as  a  matter  of  course.*  In  criminal  cases, 
from  the  peculiar  degree  of  oppressiveness  which  would 
result  from  a  splitting  of  prosecutions,  the  practice  of 
uniting  counts  for  cognate  offenses   has   always  been 

6  App.  Cas.  229,  14  Cox  C.  C.  546,  Com.  v.  Carey,  103  Mass.  214,  and 
44  L.  T.  (N.  S.)  350.  Am.  Law  Rev.,  Oct.,  1875,  p.  172. 
In  Massachusetts  it  has  been  In  Ohio  it  is  said  that  on  a  gen- 
determined  that  when  there  has  eral  verdict  of  guilty  on  an  indict- 
been  such  a  conviction  of  distinct  ment  containing  two  counts  for 
offenses,  the  court  may  impose  a  distinct  misdemeanors,  there  may 
lumping  sentence,  consisting  of  a  be  a  sentence  on  each  count. — 
term  of  imprisonment  such  as  Eldredge  v.  State,  37  Ohio  St.  191. 
could  have  been  imposed  had  there  |n  South  Carolina,  in  State  v. 
been  convictions  on  separate  in-  Williams,  11  S.  C.  288,  it  was  held 
dictments. — Charlton  v.  Com.,  46  that  where  an  offense  was  against 
Mass.  (5  Met.)  532;  Booth  v.  Com.,  two  statutes  it  might  be  punished 
46  Mass.  (5  Met.)  535;  Com.  v.  under  each. 
Hills,  64  Mass.  (10  Cush.)  530.  2  Supraj  §  344 

In  Charlton  v.  Com.,  supra,  Mr.  ' 

T     ..      _,  „T.  .        . „  3  Com.   v.   McCulloch,   15   Mass. 

Justice  Shaw  says:      It  is  not  nee-  ' 

essary,  in   such   cases,  to  award 

separate    sentences,    where    they  4  See-  supra,  §§  335,  344  et  seq. 

(the  offenses)  are  so  far  alike  that  As  to  practice  under  U.  S.  Rev. 

the  whole  of  the  judgment  is  but  Stats.,  §  1024,  2  Fed.  Stats.  Ann., 

the  sum  of  the  several  sentences  1st.  ed.,  p.  337,  2  Fed.  Stats.  Ann., 

to  which  the  convict  is  liable." —  2d  ed.,  p.  676,  see  Hibbs,  Ex  parte, 

See  Com.  v.  Cain,  102  Mass.  487;  26  Fed.  421. 
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encouraged,  not  merely  because  in  this  way  the  labor  of 
the  courts  and  the  expenses  of  prosecution  are  greatly 
diminished,  but  because  the  interests  of  defendants  are 
thereby  subserved.5  In  New  York,  however,  in  1875,  it  was 
ruled  by  the  Court  of  Appeal,  that  even  where  there  are 
separate  verdicts  of  guilty  on  each  of  several  cognate 
counts,  the  defendant  can  only  be  sentenced  on  a  single 
count.6  This,  however,  can  only  be  sustained  in  jurisdic- 
tions in  which  by  statute  all  imprisonments  are  to  com- 
mence immediately  on  sentence.7 


5  Rules  to  consolidate  in  such 
cases  are  granted  in  the  federal 
courts,  we  have  seen,  supra,  §§  335 
et  seq. 

6  People  ex  rel.  Tweed  v.  Lis- 
comb,  60  N.  Y.  559,  19  Am.  Rep. 
211,  a  case,  according  to  Lord  Sel- 
borne,  Castro  v.  R.,  44  L.  T.  N.  S. 
354,  L.  R.  6  App.  Cas.  241,  based  on 
an  erroneous  assumption. 

Lord  Watson  says  (Ibid.  L.  R.  6 
App.  Cas.  at  p.  249,  44  L.  T.  N.  S. 
at  p.  357,  that  according  to  that 
case  "you  can  proceed  against  a 
defendant  for  several  offenses  in 
several  indictments,  but  that  if 
there  be  several  offenses  in  one 
indictment,  and  a  conviction  on 
each,  there  can  be  but  one  punish- 
ment inflicted." 

For  other  exceptions  to  People 
v.  Liscomb,  see,  infra,  §  1943. 

Separate  sentences  on  different 
counts  charging  distinct  offenses, 
upheld  in  United  States  v.  Groes- 
beck,  4  Utah  487,  11  Pac.  542.  See 
Burrell  v.  State,  25  Neb.  581,  41 
N.  W.  399;  Walsh,  In  re,  37  Neb. 
454,  55  N.  W.  1075. 

Compare:  Crawford  v.  State, 
31  Tex.  Cr.  Rep.  51,  19  S.  W.  766. 

Sentence  can  not  be  imposed  on 
a  second  or  subsequent  count 
where  the  maximum  was  imposed 


on  the  first  count. — Taylor,  In  re, 
7  S.  D.  382,  58  Am.  St.  Rep.  843, 
45  L.  R.  A.  136,  64  N.  W.  253. 

Maximum  penalty  may  be  given 
for  each  distinct  offense  arising 
out  of  separate  transactions. — 
Hibbs,  Ex  parte,  26  Fed.  421. 

Successive  sentences  may  be  im- 
posed where  accused  convicted  on 
several  counts. — Peeke,  Ex  parte, 
114  Fed.  1016. 

As  to  power  to  impose  cumula- 
tive sentences,  see  note,  7  L.  R.  A. 
(N.  S.)   125. 

Where  they  do  not  exceed  in  the 
aggregate  the  penalty  for  a  single 
offense. — State  v.  Chandler,  31 
Kan.  201,  1  Pac.  787. 

Even  though  they  exceed  in  the 
aggregate  the  jurisdiction  of  the 
court. — Donnelly,  In  re,  30  Kan. 
424,  1  Pac.  778. 

t  Infra,  §  1874.  See  United 
States  v.  O'Callahan,  6  McL.  598, 
Fed.  Cas.  No.  16219,  and  cases 
cited  above. 

In  Illinois  it  is  said  that  on  a 
conviction  on  a  series  of  counts, 
separate  imprisonment  may  be  im: 
posed  on  each  count,  but  the  sen- 
tence is  not  to  fix  the  day  and 
hour  on  which  each  successive  im- 
prisonment is  to  begin.  The  sen- 
tence should  specify  the  length  of 
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§  1851.  But  not  where  counts  are  fob  not  dis- 
tinct offenses.  What  has  just  been  said  supposes  that 
the  counts  describe  separate  offenses  of  each  of  which 
the  jury  convicted.1  Otherwise,  there  can  be  properly  no 
sentence  except  for  the  punishment  proper  for  a  single 
count,  for  it  would  be  monstrous  to  say  that  the  judge  can 
impose  on  the  defendant  the  aggregate  penalties  of  two 
offenses  when  the  offenses  are  virtually  identical.2  We 
may  illustrate  this  by  noticing  the  effect  of  a  general 
verdict  of  guilty  on  an  indictment  containing  a  count  for 
an  assault,  and  a  count  for  assault  and  battery,  supposing 
the  offenses  to  have  been  committed  by  the  same  act.  The 
law  imposes  certain  penalties  for  assault  and  battery, 
which  penalties  are  designed  to  cover  the  assault  as  well 
as  the  battery.  To  sentence  the  defendant  to  the  penalties 
for  an  assault,  as  averred  in  the  first  count,  and  then  again 
for  an  assault  and  battery,  as  averred  in  the  second  count, 
would  expose  him  to  a  double  punishment  for  the  same 
offense.  The  only  legitimate  course,  when  the  several 
counts  are  simply  successive  stages  of  one  offense,  is,  in 
accordance  with  the  view  already  given,  to  impose  the 
sentence  on  the  count  containing  the  highest  offense,  drop- 
ping the  rest.3    This,  to  repeat  once  more  a  distinction 

time  on  each  count,  and  provide  jection  to  a  sentence  of  fine  and 

that    the    imprisonment    on    each  imprisonment. 

count   after  the  first  shall   begin  i  See  Hibbs,  Ex  parte,  26  Fed. 

•with    the    imprisonment    on    the  421- 

count  before  it  terminated.— John-  2  See  Buck  v.  State,  1  Ohio  St. 

son   v.    People,   83   111.    431.     See  61;  Nelson  v.  State,  52  Wis.  534,  9 

Peters,  Ex  parte,  4  Dill.  169,  Fed.  N.  W.  388. 

^         F  3  See  cases  cited  supra,   §§342, 

Cas.  No.  11027.  1670>  174?>  174g     ALa.— Cawley  v. 

In  Polinsky  v.  People,  73  N.  Y.  gtate!  37  Ala   152     CONN.— State 

€5,  2  Cow.  Cr.  Rep.  469,  affirming  v    Merwin,  34  Conn.  113;   State  v. 

11  Hun  390,  it.  was  held  that  where  Tuller,  34  Conn.  280.     GA. — Estes 

a  defendant  was  convicted  on  an  v.  State,  55  Ga.  131.    ILL. — Parker 

indictment  in  which  he  is  charged  v.  People,  97  111.  32.    IOWA— State 

with  an  offense  punishable  by  fine,  v.  Daugherty,  70  Iowa  439,  30  N.  W. 

and  also  with  one  punishable  by  685.     ME.— State  v.  Hood,  51  Me. 

imprisonment,  there  is  no  legal  ob-  363.    MD.— Manley  v.  State,  7  Md. 
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important  to  keep  in  mind  in  cases  of  this  class,  is  on  the 
supposition  that  the  several  counts  are  simply  for  sepa- 
rate stages  or  modifications  of  the  same  offense. 

IV.    DEFENDANT 's  PRESENCE  ESSENTIAL. 

§  1852.  In  general.  This  point  has  been  already  dis- 
cussed, and  it  has  been  shown  that  in  all  cases  of  corporal 
punishment  the  defendant's  presence  at  the  sentence  is 
requisite.1 

V.    AMENDMENT  OR  STAT. 

§  1853.  Court  may  amend  or  stay  during  term.  As  a 
general  practice,  the  sentence,  when  imposed  by  a  court 
of  record,  is  within  the  power  of  the  court  during  the 
session  in  which  it  is  entered,  and  may  be  amended  at 
any  time  during  such  session,  provided  a  punishment 
already  partly  suffered  be  not  increased.1   It  has  even 


149.  MO. — State  v.  McCue,  39  Mo. 
112;  State  v.  Core,  70  Mo.  491. 
N.  J.— Cook  v.  State,  24  N.  J.  L. 
(4  Zab.)  843.  N.  Y.— Conkey  v. 
People,  1  Abb.  Ct.  App.  Dec.  418, 
2  Cow.  Cr.  Rep.  58,  5  Park.  Cr.  Rep. 
31.  N.  C— State  v.  Speight,  69 
N.  C.  72.  S.  C— State  v.  Scott,  15 
S.  C.  434.  VT— State  v.  Hooker, 
17  Vt.  658. 

In  Massachusetts  this  does  not 
apply  to  distinct  offenses.  —  See 
Charlton  v.  Com.,  46  Mass.  (5 
Met.)  532;  Booth  v.  Com.,  46  Mass. 
(5  Met.)  535;  Kite  v.  Com.,  52 
Mass.  (11  Met.)  581. 

In  Michigan  a  sentence  may  be 
amended  within  a  month.  —  See 
State  v.  Bemis,  51  Mich.  422,  16 
N.  W.  794. 

i  Supra,  §  1486. 

l  CAL. — People  v.  Thompson,  4 
Cal.  238 ;  Monckros  v.  Von  Vetsera, 
7  Cal.  App.  139,  93  Pac.  1037.  D.  C. 
— United  States  v.  May,  2  McAr. 


512.  FLA.— Collins  v.  State,  13 
Fla.  655.  IND.— State  v.  Hess,  91 
Ind.  424.  IOWA— State  v.  Daugh- 
erty,  70  Iowa  439,  30  N.  W.  685. 
KAN.— State  v.  Hughes,  35  Kan. 
626,  57  Am.  Rep.  195,  12  Pac.  28; 
State  ex  rel.  Minard  v.  Sowders, 
42  Kan.  312,  22  Pac.  425;  Black,  In 
re,  52  Kan.  64,  39  Am.  St.  Rep.  331, 
34  Pac.  414.  LA.— State  v.  Bran- 
non,  34  La.  Ann.  495.  MASS.— 
Com.  v.  Weymouth,  84  Mass.  (2 
Allen)  144,  79  Am.  Dec.  776;  Com. 
v.  O'Brien,  175  Mass.  37,  55  N.  E. 
466.  MICH.— Mason,  In  re,  8  Mich. 
70.  N.  C— State  v.  Warren,  92 
N.  C.  825.  OHIO— Lee  v.  State,  32 
Ohio  St.  113.  PA.— Haxlett,  In  re, 
1  Crumrine  (Pitts.)  169;  Com.  v. 
Brown,  12  Phila.  600.  TENN. — 
Greenfield  v.  State,  66  Tenn.  (7 
Baxt.)  18.  UTAH— People  v.  Reg- 
gel,  8  Utah  25,  28  Pac.  956.  VA  — 
Price  v.  Com.,  74  Va.  (33  Gratt.) 
819.     FED.— Mechanics'    Bank    v. 
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been  said  that,  during  subsequent  sessions,  down  to  the 
period  of  the  execution  of  the  sentence,  the  court  may 
further  amend,  or  stay  proceedings,  or  respite.2  This 
prerogative,  however,  may  properly  be  denied  in  all  cases 
in  which  the  term  of  sentence  has  in  part  expired,  or  in 
which  the  sentence  has  been  in  part  executed;3  and  the 


Withers,  19  U.  S.  (6  Wheat.)  106, 
5  L.  Ed.  217;  Casey,  Ex  parte,  18 
Fed.  86.  ENG.— R.  v.  Fitzgerald, 
1  Salk.  401,  91  Eng.  Repr.  347. 

As  to  power  to  amend  sentence, 
see  notes  79  Am.  Dec.  779,  39  Am. 
St.  Rep.  335. 

A  judgment  of  conviction  may  be 
entered  at  a  term  subsequent  to 
that  of  verdict. — See  State  v.  Mil- 
ler, 65  Tenn.  (6  Baxt.)  513. 

Court's  power  to  amend  or  alter 
or  modify  sentence  is  ended  by 
commitment  or  delivery  of  defend- 
ant to  prison-keeper. — See  Sulli- 
van, In  re,  3  Cal.  App.  193,  84  Pac. 
781;  Brown  v.  Rice,  57  Me.  55,  2 
Am.  Rep.  11;  Com.  v.  Foster,  122 
Mass.  317,  23  Am.  Rep.  236;  Jones, 
In  re,  35  Neb.  499,  53  N.  W.  468; 
State  v.  Cannon,  11  Ore.  312,  2 
Pac.  191;  Hartwell,  In  re,  1  Lorn. 
536,  Fed.  Cas.  No.  6173;  Fariday, 
Ex  parte,  43  Fed.  916. 

Compare:  Basset  v.  United 
States,  76  U.  S.  (9  Wall.)  39,  19 
L.  Ed.  548,  in  which  case  the  court 
held  that  after  a  sentence  to  jail 
upon  plea  of  guilty,  and  after  the 
prisoner  was  committed  and  was 
serving  out  his  sentence,  the  court 
might  for  good  cause,  at  the  same 
term,  set  the  sentence  aside. 

See,  also,  Jobe  v.  State,  28  Ga. 
235;  People  v.  Duffy,  5  Barb.  (N.Y.) 
205;  Ammon  v.  Johnson,  3  Ohio 
C.  C.  272;  Cheang-kee  v.  United 
States,  70  U.  S.  (3  Wall.)  320,  18 
L.  Ed.  72;  Graves,  In  re,  117  Fed. 
Crim.  Proo. — 144 


799;  Tiberg  v.  Warren,  112  C.  C.  A. 

596,  192  Fed.  463. 

— Fine  imposed  and  paid,  court 
may  not  modify  sentence  to  im- 
prisonment.— Parker  v.  State,  51 
Miss.  535. 

After  term  ended  power  is  gone. 
— Nelson  v.   Mahan,   83   C.   C.   A. 

597,  12  L.  R.  A.   (N.  S.)   374,  155 
Fed.  4. 

2  4  Bl.  Com.  394,  1  Chitty  Cr.  L. 
617;  Com.  v.  Dowdican,  115  Mass. 
136;  State  v.  Addy,  43  N.  J.  L.  (14 
Vr.)  113,  39  Am.  Rep.  547;  State 
v.  Cockerham,  24  N.  C.  (2  Ired.  L.) 
204;  Morrisette  v.  People,  20  How. 
Pr.  (N.  Y.)  118;  Allen  v.  State,  8 
Tenn.  (Mart.  &  Y.)  297;  Fults  v. 
State,  32  Tenn.  (2  Sneed)  232. 

Compare:  McCarthy  v.  State,  56 
Miss.  295. 

Court  may  suspend  sentence, 
even  in  a  capital  case,  was  main- 
tained, though  against  the  protest 
of  Governor  De  Witt  Clinton,  in 
Miller's  Case,  9  Cow.  (N.  Y.)  730. 

But  an  indefinite  suspension  of 
sentence  can  not  be  sustained,  as 
it  is  an  invasion  of  the  preroga- 
tive of  pardon. — People  v.  Brown, 
54  Mich.  15,  19  N.  W.  571;  People 
v.  Kennedy,  58  Mich.  372,  25  N.  W. 
318. 

Sentence  can  not  be  suspended 
in  part  and  executed  in  part. — 
People  v.  Felker,  61  Mich.  110,  27 
N.  W.  869. 

3  People  v.  Whitson,  74  111.  20; 
Brown  v.  Price,  37  Me.  56;  Com.  v. 
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better  opinion  is  that  the  mere  entry  of  a  rule  to  recon- 
sider, at  the  term  when  the  sentence  was  imposed,  does 
not  give  the  court  the  right,  after  execution  of  the  sen- 
tence has  substantially  begun,  to  revise  the  sentence  at 
future  terms.4  And  when  cumulative  penalties  are  given 
by  a  statute,  and  one  of  these,  a  fine,  is  imposed  and 
satisfied,  the  sentence  can  not,  after  such  satisfaction,  be 
amended,  even  during  the  term  of  its  imposition,  by 
adding  the  other  penalty.5  Nor,  as  we  have  seen,  after  a 
sentence  on  one  count,  can  the  court,  at  a  subsequent 
term,  sentence  on  another.6  Nor  when  a  court  suspends 
sentence,  in  a  case  of  nuisance,  on  abatement  and  pay- 
ment of  costs,  can  it  on  a  subsequent  term  impose  sen- 
tence of  imprisonment.7  But  the  court  may  temporarily 
suspend  sentence  in  toto.8 


Wyman,  84  Mass.  (2  Allen)  144,  79 
Am.  Dec'  776;  People  v.  Duffy,  5 
Barb.  (N.  Y.)  205;  State  v.  Cannon, 
11  Ore.  312,  2  Pac.  191. 

Compare:  Johnston  v.  Com.,  85 
Pa.  St.  54,  27  Am.  Rep.  622;  Com. 
v.  Brown,  12  Phila.  (Pa.)  600; 
Casey,  Ex  parte,  18  Fed.  86. 

4  Com.  v.  Malloy,  57  Pa.  St.  291. 

5  Scott  v.  Davis,  31  La.  Ann.  249; 
Lange,  Ex  parte,  85  U.  S.  (18 
Wall.)  163,  21  L.  Ed.  872.  As  to 
process  in  this  case,  see,  infra, 
§  1943. 

6  State  v.  Davis,  31  La.  Ann.  249 ; 
Com.  v.  Foster,  122  Mass.  317,  23 
Am.  Rep.  326,  cited  supra,  §1849; 
United  States  v.  Malone,  9  Fed. 
897. 

v  State  v.  Addy,  43  N.  J.  L.  (14 
Vr.)  113,  39  Am.  Rep.  547;  Whit- 
ney v.  State,  74  Tenn.  (6  Lea)  247. 

8  Ibid.  FLA. —  Ex  parte  Wil- 
liams, 26  Fla.  310,  8  So.  425.  ME. 
—In  re  St.  Hilaire,  101  Me.  522,  8 
Ann.  Cas.  385,  64  Atl.  882.  MASS. 
— Com.  v.  Dowdican,  115  Mass.  133. 


N.  Y. — People  ex  rel.  Forsyth  v. 
Court  of  Sessions,  141  N.  Y,  288, 
23  L.  R.  A.  856,  36  N.  E.  386; 
TypothetEe  v.  Typographical  Union 
No.  6,  66  Misc.  484,  123  N.  Y.  Supp. 
967  (staying  issuance  of  process 
for  imprisonment  of  officers  of 
labor  union  for  contempt  of  court) . 
TENN.— Allen  v.  State,  8  Tenn. 
(Mart.  &  Y.)  294.  UTAH— People 
v.  Blackburn,  6  Utah  347,  23  Pac. 
759. 

Compare:  People  v.  Morrisette, 
20  How.  Pr.  (N.  Y.)  118. 

As  to  power  of  court  to  suspend 
criminal  sentence,  see  note  95  Am. 
St.  Rep.  241. 

As  to  suspension  of  criminal 
sentences,  see  note  46  Am.  St.  Rep. 
848. 

Indefinite  suspension  of  sentence 
in  a  case  beyond  the  power  of  the 
courts. — People  ex  rel.  Boenert  v. 
Barrett,  202  111.  287,  95  Am.  St. 
Rep.  230,  63  L.  R.  A.  82,  67  N.  E. 
23.  See  Neal  v.  State,  104  Ga.  509, 
69  Am.  St.  Rep.  175,  42  L.   R.  A. 
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vi.  capital  punishment. 

§  1854.  On  verdict  op  guilty  on  indictment  foe  mur- 
der, COURT  WILL  SENTENCE  FOR  SECOND  DEGREE.    When  the 

indictment  is  so  drawn  as  to  sustain  a  verdict  of  either 
murder  in  the  first  or  murder  in  the  second  degree,  and 
there  is  a  general  verdict  of  guilty,  it  has  been  held  error 
to  sentence  for  murder  in  the  first  degree;  and  a  court 
of  error  may  reverse  on  this  ground,  and  impose  a  sen- 
tence of  murder  in  the  second  degree.1  In  Wisconsin, 
under  such  circumstances,  a  new  trial  is  granted.2  But 
in  most  jurisdictions,  by  statute,  if  not  at  common  law,  the 
verdict  must  specify  the  degree.3 

§  1855.  Defendant  to  be  asked  as  to  sentence,  and 
may  reply.  Before  imposing  sentence  of  death,  it  is  emi- 
nently the  duty  of  the  court  patiently  and  considerately 
to  hear  whatever  final  remarks  may  be  made  by  the  pris- 
oner in  reference  to  his  guilt.  Nor  is  it  possible,  on  such 
conspicuous  occasions,  for  a  humane  and  conscientious 
judge  to  avoid  preceding  the  sentence  by  such  observa- 
tions as  may  tend  to  give  a  public  moral  force  to  this  last 
and  most  terrible  judgment  of  the  law.    Whether  he  shall 

190,    30    S.   E.    858    (sentence   six  l  State  v.  McCormick,  27  Iowa 

months  at  hard  labor,  qualified  by  402;   Johnson  v.  Com.,  24  Pa.  St. 

"sentence  of  six  months  suspended  386. 

until  further  order  of  this  court").  |n  New  York  such  a  verdict  has 

As   to    indefinite   suspension   of  t,een  nei,j  to  be  for  tlle  first  ae. 

criminal  sentence,  see  note  69  Am.  gree — Kennedy  v.  People,  39  N.  Y. 

St.  Rep.  184.  245.     See    fully   1   Kerr's   Whart. 

Mitigating  circumstances  grounds  Crim.  Law,  §  676. 

for  suspending  sentence.-Ex  parte  2  R                gta       3Q  wig   m 
Williams,  26  Fla.  310,  8  So.  425. 

Pendency  of  another  indictment 
ground  for  suspending  sentence. — 


s  1    Kerr's    Whart.    Crim.    Law, 
§676. 


Ex  parte  Williams,  26  Fla.  310,  8  A  person  may  be  tried  for  the 
g0  425.  crime  of  murder,  notwithstanding 
Temporary  suspension  of  sen-  he  is  at  the  time  serving  a  sen- 
tence in  a  criminal  case  on  a  plea  tence  of  life  imprisonment  for  an- 
of  guilty  is  permissible. — In  re  St.  other  offense.— People  v.  Majors, 
Hilaire,  101  Me.  522,  8  Ann.  Cas.  65  Cal.  138,  52  Am.  Rep.  295,  3 
385,  64  Atl.  882.  Pac.  597. 
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say  anything  at  this  time,  however,  and  what  he  shall  say, 
is  wholly  at  the  discretion  of  the  judge.  The  question  put 
to  the  prisoner  has  been  already  specifically  discussed.1 

§  1856.  Sentence  depends  on  statute.  The  form  of 
sentence  depends  mainly  on  the  local  statutory  law.  By 
the  English  common  law,  as  followed  in  several  of  our 
states,  it  is  not  the  function  of  the  court  to  fix  the  time 
and  place  of  execution  in  the  original  sentence.1  This  in 
some  jurisdictions  is  done  by  the  chief  magistrate  of  the 
state,  in  signing  the  warrant;2  in  some  by  the  court,  on 
subsequent  motion.  And  if  the  time  designated  for  execu- 
tion elapses  without  such  execution,  by  stay  of  execution 
or  otherwise,  a  new  time  for  execution  is  to  be  assigned, 
the  judgment  still  remaining  in  force.3  The  mode  of  pun- 
ishment is  hereafter  noticed.* 


1  Supra,  §  1845. 

1ALA. — Gray  v.  State,  55  Ala. 
81.  CAL. — People  v.  Murphy,  45 
Cal.  137.  N.  Y.— Weed  v.  People, 
31  N.  Y.  465.  FED.— Waterman, 
Ex  parte,  33  Fed.  29.  ENG.— R.  v. 
Doyle,  4  Leach  67;  R.  v.  Wyatt,  1 
R.  &  R.  230. 

A  certified  copy  of  record  of  sen- 
tence is  sufficient  to  authorize  de- 
tention of  a  prisoner  -without  war- 
rant.— Wilson,  Ex  parte,  114  U.  S. 
417,  5  Sup.  Ct  935,  29  L.  Ed.  89. 

2  2  Hale  P.  C.  399.  MASS.— 
Webster  v.  Com.,  59  Mass.  (5 
Cush.)  386.  N.  H— Howard,  Ex 
parte,  17  N.  H.  545.  N.  Y.— Lowen- 
berg  v.  People,  27  N.  Y.  336,  26 
How.  Pr.  202.  PA. — Cathcart  v. 
Com.,  37  Pa.  St.  108. 

In  Alabama,  sentence  specifies 
the  day. — Aaron  v.  State,  40  Ala. 
308. 

Fixing  day  of  execution  in  judg- 
ment is  not  the  best  practice,  but 
is  not  erroneous. — See   People  v. 


Murphy,  45  Cal.  137.    See  State  v. 
Shawen,  40  W.  Va.  12. 

3  State  v.  Oscar,  13  La.  Ann.  297; 
Howard,  Ex  parte,  17  N.  H.  545; 
Lowenberg  v.  People,  27  N.  Y. 
336;  R.  v.  Harris,  1  Ld.  Raym. 
482,  91  Eng.  Repr.  1221. 

Compare:  Bland  v.  State,  2  Ind. 
608. 

In  case  of  escape,  the  court  may 
direct  the  sentence  to  be  carried 
out  when  the  defendant  is  caught. 
—State  v.  Cardwell,  95  N.  C.  643. 
Infra,  §1870. 

Defendant  can  not  waive  the 
right  to  an  interval  fixed  by  stat- 
ute between  sentence  and  execu- 
tion. See  Koerner  v.  State,  96  Ind. 
243. 

Sentence  of  death  pronounced 
upon  a  conviction  of  murder,  be- 
fore determining  a  motion  for  a 
new  trial  filed  prior  to  sentence, 
is  not  error  in  trial  court. — State  v. 
Hoyt,  46  Conn.  330. 

4  Infra,  §§  1758  et  seq. 


§  1857  PREGNANCY — RESPITE.  2293 

§  1857.  Pregnancy  is  ground  op  respite.  In  the  fre- 
quency of  capital  punishments  in  the  old  English  practice, 
it  was  not  uncommon  for  female  prisoners  to  claim  the 
benefit  of  the  law  that  no  woman  should  be  executed  while 
she  was  quick  with  child.  The  practice,  under  such  cir- 
cumstances, is  for  the  woman  when  called  prior  to  sen- 
tence to  say  whether  she  has  anything  to  allege  why  sen- 
tence of  death  should  not  be  passed  upon  her,  to  plead 
orally  her  pregnancy,  upon  which  the  sheriff  is  forthwith 
directed  to  impanel  a  jury  of  matrons.  This  jury  being 
sworn  to  inquire  as  to  whether  the  prisoner  is  "quick 
with  child, ' '  they  retire  with  the  prisoner ;  and  the  court 
is  governed  by  their  verdict  to  the  same  extent  that  it 
would  be  by  the  verdict  of  a  jury  impaneled  to  try  any 
issue  of  fact.  In  the  hearing  before  the  jury,  surgeons 
may  be  called  to  testify  as  experts.1  If  the  verdict  be 
found  in  the  defendant's  favor,  she  is  respited  from  ses- 
sion to  session  until  the  delivery  of  the  child.2   In  New 

i  In  R.  v.  Webster,  London,  opinion  that  the  judgment  of  a 
1879,  an  application  of  this  char-  person  who  has  for  years  prac- 
acter  was  made  to  Denman,  J.,  ticed  as  an  accoucheur,  who  ap- 
sitting  at  the  Old  Bailey.  The  law,  pears  to  he  a  fair-minded,  clear- 
as  stated  by  the  judge,  was  that  minded,  and  skilful  man  in  medical 
the  woman  must  be  "quick  with  matters,  is  entitled  to  be  taken — 
child."  A  jury  was  impaneled  not  that  the  prisoner  is  in  a  condi- 
from  women  in  the  gallery  of  the  tion  of  pregnancy,  but  whether  she 
court-room.  The  judge,  in  sum-  is  or  is  not  quick  with  child." 
ming  up,  said:  "This  is  a  very  The  jury  occupied  two  or  three 
unusual  inquiry,  ladies  of  the  jury,  minutes  in  deliberation  in  the  box. 
and  it  has  never  happened  to  me  Mr  Ayory.  Have  you  agreed 
before.  The  law  is  that,  if  it  be  up0Q  your  verdict? 
established  to  the  satisfaction  of 
the  jury  that  the  prisoner  is  quick 
with  child,  then  the  execution  must 
be  respited.  If  you  feel  that  it 
would  be  desirable,  before  decid- 
ing that  issue,  that  you  should  re- 
tire into  the  jury-room,  you  are  Mr-  Avory=  You  say  she  ls  not- 
warranted  in  doing  so  — and  I  The  prisoner  was  then  removed 
should  desire  you  to  do  it.  At  the  fro™  tne  dock- 
same  time,  as  women  who  are  mar-  2  See  4  Black.  Com.  295  (though 
ried.  I  feel  sure  that  you  will  be  of  Blackstone  maintains  that  a  sec- 


The  Forewoman:    Yes. 

Mr.  Avory:  Do  you  find  that  the 
prisoner  is  with  child — quick  child 
— or  not? 

The  Forewoman:    Not. 
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York  this  right  is  prescribed  by  statute.8   But  when  no 
statute  exists,  it  "without  question  obtains  at  common  law.4 

vh.  corporal  punishment. 

§  1858.  Limits  of  sentence  to  be  determined  by  stat- 
ute— discretion  allowed  to  courts.  The  moulding  of 
sentences  of  imprisonment  is  in  the  discretion  of  the 
court,  provided  the  statutory  bounds  be  not  exceeded.1 
Even  a  statute  providing  that  sentence  shall  be  pro- 
nounced within  a  certain  time  after  judgment  is  directory, 
though  delay  in  this  respect  is  not  to  operate  to  the  preju- 
dice of  the  prisoner.2  The  power  of  amendment  of  sen- 
tence reserved  to  the  court  has  been  already  discussed.3 
The  court  can  not  go  beyond  the  limits,  as  to  mode  of 
punishment,  imposed  by  the  legislature.4 

The  place  of  imprisonment  need  not  at  common  law  be 
designated  in  the  sentence.5 

Under  the  federal  code,  as  at  common  law,  the  designa- 
tion of  a  place  of  imprisonment  is  no  part  of  the  sentence.6 

The  revision  in  error  of  sentences  of  imprisonment  has 
also  been  already  noticed.7  Judgment,  it  has  been  held, 
will  not  be  reversed  for  a  sentence  of  imprisonment  less 
than  that  permitted  by  law,  if  the  statutory  character  of 

ond   pregnancy    can   not   be   con-  Wyatt,  1  R.  &  R.  230;  see,  infra, 

secutively   pleaded   to   the    same  §  1864. 
sentence,  to  which  Christian  de-         s  Supra,  §  1853. 
murs);    1    Hale    P.    C.    369,    370;  *  Ryan,  In  re,  45  Mich.  173 ;  State 

1  Chitty  Cr.  L.  759.  T.  Norwood,  93  N.  C.  578;  Daniels 

A  form  will  be  found  in  R.  v.  v.  Com.,  7  Pa.  St.  339;  Karstendick 

Wycherley,   8   Car.   &   P.   262,   34  v.  United  States,  93  U.  S.  396,  23 

Eng.  C.  L.  723.  L.  Ed.  889  (which  last  two  cases 

3  2  R.  S.  658,  §  20.  conflict,    though    with    the    better 

4  State  v.  Arden,  1  Bay  L.  (S.  C.)  reason  in  the  former  case) ;  Hodge 
487.  v.  R.,  5  Crim.  Law  Mag.  391,  and 

In    Holeman    v.   State,    13   Ark.  note  thereto. 

(8  Eng.)  105,  which  was  a  case  of  6  Infra,  §  1868;  supra,  §  1856. 

larceny,  the  plea  was  overruled.  6  Waterman,  Ex  parte,  33   Fed. 

1  Supra,     §1853;     McCulley     v.  29.    Supra,  §  1856. 

State,   62  Ind.  428.  7  Supra,     §§  1683,     1704,     1845; 

2  John  v.  State,  2  Ala.  290;  R.  v.      infra,  §  1869. 
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the  punishment  be  not  changed  ;8  and  this  has  been  sus- 
tained in  a  case  where,  in  a  statute  allowing  fine  and  im- 
prisonment, only  one  of  the  two  is  imposed.9  But  it  is 
hard  to  see,  if  there  are  reasons  why  the  punishment 
which  is  nominally  less  may  be  actually  greater,  as  where 
under  such  punishment,  the  prisoner  is  discharged  at  an 
inclement  season,  or  without  bounties  given  at  a  particu- 
lar time,  why  in  such  case  he  should  not  be  permitted  to 
take  advantage  of  the  error.10 

It  is  agreed  that  where  a  sentence  is  divisible,  the  de- 
fective part  may  be  stricken  out  in  review.11  But,  although 
a  cumulative  penalty,  affixed  to  a  sentence,  may,  when 
illegal,  be  stricken  off  as  surplusage  by  a  court  of  error, 
it  is  otherwise  when  such  penalty  is  a  qualification  of  the 
whole  sentence.    In  such  case  there  must  be  a  reversal.12 

The  punishments, — e.  g.,  fine  and  imprisonment, — may 


8  Infra,  §  1869.  ALA. — Ooton  v. 
State,  5  Ala.  463;  Campbell  v. 
State,  16  Ala.  144.  ILL— McQuoid 
v.  People,  8  111.  (3  Glim.)  76. 
IND  — Behler  v.  State,  22  Ind.  345. 
KY.— Com.  v.  Shanks,  49  Ky.  (10 
B.  Mon.)  304.  LA. — State  v.  Evans, 
23  La.  Ann.  525.  MD. — Rawlins  v. 
State,  2  Md.  201.  MO.— Barada  v. 
State,  13  Mo.  94.  N.  Y.— People  v. 
Bauer,  37  Hun  407,  3  N.  Y.  Cr. 
Rep.  433.  OHIO— Dillon  v.  State, 
30  Ohio  St.  586.  TENN.— Watting- 
ham  v.  State,  37  Tenn.  (5  Sneed) 
64.  WIS.— Haney  v.  State,  5  Wis. 
529. 

Supra,  §§  1716,  1846. 

Compare:  Brown  v.  State,  47 
Ala.  53;  Taff  v.  State,  39  Conn.  82; 
Rice  v.  Com.,  53  Mass.  (12  Mete.) 
246. 

9  Dodge  v.  State,  24  N.  J.  L.  (4 
Zab.)  455;  Dillon  v.  State,  38  Ohio 
St.  587,  43  Am.  Rep.  442. 

Compare:  United  States  v:  Vick- 
ery,  Har.  &  J.  (Md.)  427,  Fed.  Cas. 
No.  16619. 


io  See  Bourne  v.  R.,  7  Ad.  &  E. 
58,  34  Eng.  C.  L.  55,  7  Nev.  &  P. 
248;  Whitehead  v.  R.,  7  Ad.  &  E. 
N.  S.  (7  Q.  B.)  583;  1  Cox  199. 

ii  Supra,  §  1716,  and  cases  there 
cited.  ALA.— David  v.  State,  40 
Ala.  69.  CAL. — Baldwin,  Ex  parte, 
60  Cal.  432.  CONN.— Taff  v.  Com., 
39  Conn.  82.  ILL.  —  McQuoid  v. 
People,  8  111.  (3  Gilm.)  76.  IND.— 
Kennedy  v.  State,  62  Ind.  136. 
IOWA  —  Murphy  v.  McMillan,  59 
Iowa  515,  13  N.  W.  654.  LA— State 
v.  Brannan,  34  La.  Ann.  942 ;  State 
v.  Evans,  23  La.  Ann.  525.  MASS. — 
Chuston  v.  Com.,  46  Mass.  (5 
Mete.)  530.   N.  J.— Dodge  v.  State, 

24  N.  J.  L.  (4  Zab.)  455.  N.  Y.— 
Kane  v.  People,  8  Wend.  205;  Peo- 
ple v.  Phillips,  42  N.  Y.  200,  1  Cow. 
Cr.  Rep.  196.   PA.— Beck  v.  Com., 

25  Pa.  St.  11;  Weaver  v.  Com.,  29 
Pa.  St.  445.  TENN. — State  v.  Rags- 
dale,  78  Tenn.  (10  Lea)  671,  cited, 
supra,  §  1722. 

12  Bradley  v.  State,  69  Ala.  318; 
Kanouse  v.  Lexington,  12  111.  App. 
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be  cumulatively  imposed  when  the  statute  permits  ;1S  but 
where  a  statute  prescribes  alternative  penalties,  one  only 
can  be  inflicted.14 

The  practice  when  the  jury  graduate  the  imprisonment 
in  their  verdict  has  been  treated  in  a  prior  chapter.15 

It  is  within  the  discretion  of  the  court,  on  application, 
to  hear  affidavits  in  aggravation  or  mitigation  of  sen- 
tence.16 

Restitution  of  goods  can  not  be  awarded  unless  the 
indictment  avers  a  taking.17 

§  1859.  Fine  and  impkisonment  are  the  usual  com- 
mon-law penalties.  By  the  common  law,  as  now  modified 
in  American  practice,  fine  and  imprisonment,  in  cases  not 
capital,  are  the  usual  punishments  j1  and  when  a  statute 
creates  an  offense  without  assigning  a  penalty,  fine  and 
imprisonment  are  the  penalties  to  be  imposed.2  At  one 
time  it  was  maintained  by  a  Pennsylvania  judge,  zealous 
of  common  law  traditions,  that  on  common  scolds  ducking 
could  be  inflicted,  but  this  view  was  rejected  by  the  Su- 
preme Court,  and  now  no  longer  is  countenanced.3 
"Whipping"  will  be  presently  considered.  A  sentence 
of  forfeiture  of  the  weapon  used  has  been  held  in  Texas 
to  be  unconstitutional.4 

318;  State  v.  Brannan,  34  La.  Ann.  2  See  State  v.  Danforth,  3  Conn. 

942.  112;     Respublica     v.     De     Long- 

13  Polinsky  v.  People,  73  N.  Y.  champs,  1  U.  S.  (1  Dall.)  Ill,  1 
65,  2  Cow.  Cr.  Rep.  469,  affirming  L_  Ed  59  United  states  y  Cool. 
11  Hun  390. 

14  Dodge  v.   State,   24  N.   J.   L. 
(4  Zab.)  455;   State  v.  Kearney,  8 
N.  C.  (1  Hawks  L.)   53;   Dillon  v.  Party  sentenced   to  a   fine,  the 
State,  38  Ohio  St.  589.   See,  infra,  court  is  at  liberty  to  ™P™on  him 

until   the   fine   is    paid. — Jackson, 


idge,   1   Gall.   488,   Fed.   Cas.   No. 
14857. 


1865. 


15  Supra,  §  1685.  Ex  Parte'  96  V-  S-  727>  24  L-  Ed' 

ie  Infra,  §1890.  877.    Infra,  §  1865. 

it  Huntzinger  v.  Com.,  97  Pa.  St.  3  James  v.  Com.,  12  Serg.  &  R. 

336.  (Pa.)  220;  United  States  v.  Royall, 

i  Conner   v.    Com.,   76    Ky.  (13      3  Cr.  620,  Fed.  Cas.  No.  16202. 

Bush)    718 ;    State    v.    Dewer,  65          4  Leatherwood  v.   State,  6  Tex. 

N.  C.  572.  App.  244. 


§§  1860,    1861      CRUEL  AND  UNUSUAL  PUNISHMENT.  2297 

§  1860.  ' '  Cruel  and  unusual  punishment  ' '  is  unlaw- 
ful. The  constitutional  provision  in  this  respect  has  been 
held  not  to  apply  to  state  courts.1  Its  principle,  however, 
must  be  considered  as  part  of  the  common  law  of  each 
state,  and  is  incorporated  in  most  state  constitutions.2 
But  in  1879,  an  ordinance  in  San  Francisco,  providing  for 
the  cutting  off  of  the  queues  of  Chinese  as  a  mode  of 
special  punishment,  was  held  by  Field,  J.,  of  the  Supreme 
Court  of  the  United  States,  to  conflict  with  the  federal 
Constitution,  on  the  ground  that  hostile  and  discriminat- 
ing legislation  by  a  state  against  persons  of  any  class, 
sect,  creed,  or  nation,  in  whatever  form  it  may  be  ex- 
pressed, is  forbidden  by  the  Fourteenth  Amendment  of 
the  Constitution.3  But  this  ruling  does  not  touch  the  ques- 
tion of  general  legislation  or  prison  regulation  requiring 
all  convicts  to  be  shaved.  Such  legislation  or  regulation 
is  undoubtedly  constitutional.4 

§  1861.  ' '  Whipping  ' '  not  ceuel  and  unusual.  What  are 
"cruel  and  unusual?"  Certainly  not  solitary  imprison- 
ment at  hard  labor,  when  not  flagrantly  excessive,  though, 
when  introduced,  such  penalties  were  unusual,  and  by  emi- 
nent philanthropists  were  held  to  be  cruel.1    Nor  can 

1  Barker  v.  People,  3  Cow.  In  China,  however,  if  we  can 
(N.  Y.)  686,  15  Am.  Dec.  322;  trust  Jules  Verne's  Chinaman  in 
James  v.  Com.,  12  Serg.  &  R.  (Pa.)  China,  the  cutting  away  of  queues 
220;  United  States  v.  Cruikshank,  is  a  customary  punishment. 

92  U.  S.  542,  23  L.  Ed.  588.  4  See  notlce  of  New  Jersey  rul" 

ing  to  this  effect  in  San  Francisco 

2  Barker    v.     People,     3     Cow.      CaU   A        16    18g3    4  Crlm    Law 

(N.    Y.)    686,    15    Am.    Dec.    322;  Mag   ?42 

James  v.  Com.,  12  Serg.  &  R.  (Pa.)  1  whitten  v_  statof  47  Ga.  497; 

220;  Pervear  v.  Com.,  72  U.  S.  (5  gtate  y  ^Mmm,  77  Mo.  310;  see 

Wall.)  475,  18  L.  Ed.  608.  gtate  y    Pettie;  8Q  N    c    367>  30 

Working  in  the  public  streets  in  ^m_  Rep,  gg 

payment  of  a  fine  is  not  cruel  or  Question  of  duration  of  punish- 

unusual. — Bedell,  Ex  parte,  20  Mo.  ment  is  usually  at  the  discretion 

App.  125.  of  the  court.    Infra,   §1888;    also, 

3  Ho  Ah  Kow  v.  Nunan,  5  Sawy.  Hester  v.  State,  17  Ga.  132 ;  State 
552,  20  Alb.  L.  J.  250,  Fed.  Cas.  v.  Driver,  78  N.  C.  423. 

No.  6546.  Twenty  years  for  arson   is  not 
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whipping  be  so  pronounced.2  It  has  been  found  to  be  the 
most  efficacious  of  penalties  in  checking  certain  classes 
of  brutal  crimes  ;3  it  may  be  far  less  cruel  than  certain 
durations  and  kinds  of  imprisonment;  and  so  far  from 
being  "unusual"  at  the  time  the  term  was  used  in  the 
constitution,  it  was  then  in  general  use  as  a  penal  disci- 
pline. It  can  not  be  rejected,  therefore,  as  conflicting 
with  the  principle  embodied  in  the  constitutional  sanction 
above  given ;  though  in  some  jurisdictions  it  may  be  for- 
bidden by  statute.4 

Shooting,  as  a  method  of  death,  may  be  inflicted  under 
the  Utah  statute.5 

Electrocution,  as  a  method  of  executing  a  sentence  of 
death,  is  not  cruel  and  unusual  punishment,  and  acts  pro- 
viding for  such  method  of  execution  have  been  held  to  be 
constitutional.6 

Vin.    FINES  AND  ABATEMENT. 

§  1862.  Fines  may  be  collected  by  execution.  By  a 
statute  of  the  United  States,  a  fine  or  penalty  imposed 

excessive.    See  Davis  v.  State,  15  glaring  and  extreme  case  to  justify 

Tex.  App.  594.  the  court  in  pronouncing  a  punish- 

2  MD. — Foote   v.    State,   59   Md.  ment  unconstitutional  on  account 

264.    N.   M. — Garcia  v.   Territory,  of  its  cruelty." 

1  N.  M.  415.  N.  C— Com.  v.  Wyatt,  3  See  1  Wh.  &  St.  Med.  Jur. 
27  Va.  (6  Rand.)  694.  FED.— State  §§  170,  539,  note  s,  and  notes  given 
v.  Kearney,  8  N.  C.  (1  Hawks  L.)  infra.  See,  also,  to  same  effect; 
54.   VA.— United  States  v.  Collins,  1  Steph.  Hist.  Cr.  Law  91,  article 

2  Curt.  194,  Fed.  Cas.  No.  14836.  in  London  Law  Times,  July  1, 1882, 
Compare:  2  Kerr's  Whart.  Crim.  4  By  act  of  Congress  it  is  for- 

Law,  §  1107;  27  Cent.  L.  J.  157.  bidden  in  military  and  naval  dis 

As  to  cruel  and  unusual  punish-  cipline.    See  R.  Stat.  U.  S.,  §  5327; 

ment,  see  note,  35  L.  R.  A.  562.  2  Fed.  Stats.  Ann.,  1st  ed.,  p.  354 

As  to  flogging  as  a  punishment,  7  Fed.  Stats.  Ann.,  2d  ed.,  973. 
see    Lord    Macaulay's   Report    on  6  Wilkerson   v.   Utah,   99   U. 

Indian  Code.  See,  also,  15  Am.  Law  130,  25  L.  Ed.  345;  sub  nom.  Wil 

Rev.  127.  kinson  v.  United   States,   2  Utah 

In  State  v.  Williams,  77  Mo.  310,  158. 
the  court  cited  with  approval  the  6  In  re  Stortl,  178  Mass.  549,  52 

following  from  the  opinion  of  the  L.  R.  A.  520,  60  N.  E.  210;  People 

court  in  James  v.  Com.,  12  S.  &  R.  v.  Durston,  119  N.  Y.  569,  7  N.  Y. 

(Pa.)    220:     "It  must  be  a  very  Cr.  Rep.  457,  24  N.  E.  6. 


§§1863,    1864  FORM  OF  SENTENCE.  •  2299 

as  "  a  judgment  or  sentence"  against  any  person  in  crimi- 
nal cases  ' '  shall  be  declared  a  judgment  debt,  and  (unless 
pardoned  or  remitted  by  the  President)  may  be  collected 
on  execution  in  the  common  form  of  law."1  In  several 
of  the  states  similar  statutes  are  in  force,  and  it  has  also 
been  held  that  the  same  practice  exists  at  common  law.2 
Process  of  this  kind  is  supplementary  to  that  specified  by 
the  sentence,  of  imprisonment  until  the  fine  be  paid.  For, 
by  the  sentence,  the  defendant  stands  committed  until  the 
fine  and  costs  shall  be  paid  ;3  and  this  commitment  is  tech- 
nically, when  the  sentence  is  simply  a  fine,  to  the  sheriff, 
though  in  practice,  and  under  statute,  it  usually  is  to  the 
keeper  of  the  county  prison.4  "When  the  imprisonment  is 
simply  auxiliary  to  the  collection  of  the  fine,  it  is  not  such 
an  imprisonment  as  to  fall  within  the  constitutional  guar- 
antees respecting  imprisonment  for  crimes.6  But  when 
the  statute  prescribes  fine  or  imprisonment  the  two  can 
not  be  cumulatively  attached,  though  imprisonment  may 
be  imposed  until  the  payment  of  the  fine.8 
Joint  fines  are  hereafter  discussed.7 

§  1863.    Abatement  a  form  of  execution.  Abatement, 
as  a  form  of  execution,  is  considered  in  another  volume.1 

IX.    FOBM  OF  SENTENCE. 

§  1864.    Must  be  definite.   The  sentence  must  be  defi- 
nite, exact,  and  peremptory.1  Hence  it  has  been  held  error 

l  Act  of  Feb.  20,  1863 ;  Rev.  Stat.  4  Harris  v.  Com.,  40  Mass.    (23 

U.   S.,   §  1041,  3  Fed.   Stats.  Ann.,  Pick.)     280;     Kane    v.    People,    8 

1st  ed.,  p.  98,  3  Fed.  Stats.  Ann.,  Wend.   (N.  Y.)  203;  Hill  v.  State, 

2d  ed.,  p.  327.  10    Tenn.    (2    Yerg.)    247;    R.    v. 

2Tongate,  Ex  parte,  31  Ind.  370;  Bethel,  5  Mod.  20,  87  Bng.  Repr. 

see  Strafford  v.  Jackson,  14  N.  H.  494;  R.  v.  Layton,  1  Salk.  353. 

16;     Kane    v.     People,     8    Wend.  s  Bollig,  Ex  parte,  31  111.  88. 

(N.  Y.)   203;   Beasley  v.  State,  10  6  Supra,  §1858.   Infra,  §1865. 

Tenn.  (2  Yerg.)  481.  1 1nfra,  §  1885. 

3  Infra,.  §  1865;  Harris  v.  Com.,  12   Kerr's   Whart.    Crim.    Law, 

39    Mass.    (23    Pick.)    280;    R.    v.  §1692. 

Layton,  1  Salk.  353.  l  Bradley  v.  State,  69  Ala.  318; 
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for  the  sentence  to  recite  that  the  court  is  "of  opinion" 
that  the  defendant  should  pay  a  fine,  etc.,  the  true  form 
being,  "it  is  considered"  that  he  shall,2  etc. ;  and  also  to 
incorporate  a  condition  of  remission,3  and  also  when  in- 
stead of  a  definite  an  indefinite  termination  is  assigned.4 
Nor  can  indefiniteness  be  cured  by  an  appeal  to  other 
records.5  But,  as  has  been  seen,  it  is  not  necessary  in  the 
sentence  to  fix  the  time  and  place  of  execution.6  Nor  will 
there  be  a  reversal  for  a  merely  formal  error  in  the  record 
of  sentence.7 

§1865.     HOW    FAR   ALTERNATIVE    SENTENCE    PERMITTED. 

Where  a  statute  prescribes  a  punishment  in  default  of 
payment  of  a  fine,  the  practice  is  to  sentence  to  imprison- 
ment until  the  fine  be  paid ;  and  at  common  law  imprison- 
ment may  be  imposed  until  payment  of  fine.1  But  a  sen- 
tence prescribing  alternative  penalties  is  defective  ;2  nor 
can  alternative  punishments  be  cumulatively  attached.3 
And  two  distinct  punishments  can  not  at  different  times 
be  inflicted  on  one  verdict.4    Thus,  when  the  defendant 

United    States    v.    Patterson,    29  594.   N.  H. — State  v.  Shattuek,  45 

Fed.    775.  N.    H.    205.    FED.  —  Jackson,    Ex 

2  Knowles     v.     State,     2     Root  Parte.  96  U.  S.  727,  24  L.  Ed.  877. 
(Conn.)    282;    State   v.    Lake,    34  Contra,  apparently,  State  v.  Per- 
La.  Ann.  1069.  kins,  82  N.  C.  681. 

3  State  v.  Bennett,  15  N.  C.   (4  2  State  v-  Perkins'  82  N-  C-  681- 
Dev   &  B    L)  44  As  to   what   is  alternative,   see 

Potsdamer  v.  State,  17  Fla.   895; 


4Le  Roy  v.  Rainer,  1  Sid.  214, 


Brownbridge  v.   People,   38   Mich. 


82  Eng.  Repr.  1064.  751 

5  State   v.   Huber,   8   Kan.   447;  3  Montgomery,  Ex  parte,  79  Ala. 

Picket  v.  State,  22  Ohio  St.  405.  275;    State  v.  Davis,  31  La.  Ann. 

e  Supra,  §1856.  249;   State  v.  Kearney,  8  N.  C.  (1 

7  People  v.  Murback,  64  Cal.  369,  Hawks  L.)  53;  State  v.  Walters,  97 

30  Pac.  608.  N.    C.   489,   2   Am.   St.    Rep.    310, 

l  Supra,  §1657.     ALA.— Morgan  2  S.  E.  539;  Hannahan  v.  State,  7 

v.  State,  47  Ala.  34.   MASS.— Har-  Tex.  App.  664;   Piper  v.  Com.,  55 

ris  v.   Com.,  40  Mass.    (23   Pick.)  Va.  (14  Gratt.)  710. 

280.    MICH. — Brownbridge  v.  Peo-  See  3  Kerr's  Whart.  Crim.  Law, 

pie,  38  Mich.  751.   NEB.— Johnson,  §§  2228-2230. 

Ex  parte,  15  Neb.  512,  19  N.  W.  4  Supra,  §  1853. 


§§  1866,  1867  DAY  OP  SENTENCE.  2301 

under  one  verdict  is  twice  sentenced  by  the  court  to  two 
punishments,  to  be  inflicted  at  different  places  and  of  dif- 
ferent duration,  the  last  sentence  is  void.5 

§  1866.  Day  of  sentence  is  first  day  of  imprisonment. 
The  day  of  sentence  is  reckoned  as  the  first  day  of  im- 
prisonment, supposing  the  defendant  to  be  put  actually  in 
custody  on  that  day.1  It  is  enough  to  specify  that  the 
imprisonment  shall  continue  "for  the  term  of  three 
years"  from  the  date  of  incarceration  or  imprisonment.2 
Until,  however,  the  imprisonment  commences,  the  sen- 
tence does  not  begin  to  run.3 

§  1867.  Expiration  without  endurance  is  not  execu- 
tion. Expiration  of  the  time  of  a  sentence  without  actual 
imprisonment  is  not  a  satisfaction  of  the  sentence.  Hence 
a  prisoner  who  is  recaptured  after  an  escape  must  serve 
an  imprisonment  equal  in  length  to  that  to  which  he  was 
sentenced,  not  deducting  the  time  when  he  was  at  large.1 

5  State  v.  Davis,  31  La.  Ann.  249.  next  succeeding  month  with  the 

l  Jackson,  In  re,  3  MacA.  (D.  C.)  day   on  which  the   sentence   was 

24;   Myers,  Ex  parte,  44  Mo.  279;  passed.     If  there  is  no  such  cor- 

People  ex  rel.  Stokes  v.  Warden,  responding  day  in  the  next  month, 

66  N.  Y.  343,  2  Cow.  Cr.  Rep.  264;  then  the  sentence  expires  on  the 

People  v.   McBwen,   62  How.   Pr.  last   day   of   that   month.    Hence, 

(N.    Y.)     226,    412;     Duckett,    Ex  where  the  plaintiff  was  sentenced 

parte,  15  S.  C.  210,  40  Am.   Rep.  by  a  magistrate  to  be  imprisoned 

694.  for  one  calendar  month,  and  was 

As  to  statutory  power  to  jury  to  taken    into    custody    during    the 

impose   alternative   penalties,   see  afternoon  of  the  31st  of  October, 

Herron  v.  Com.,  79  Ky.  38.  it  was  nel(i  that  the  sentence  did 


not   expire   till    midnight   on    the 
30th  November. 


2  People  v.  Hughes,  29  Cal.  257; 
Hollon  v.  Hopkins,  21  Kan.  638; 

State  v.  Smith,  10  Nev.  107.  s  Infra,   §§1867,  1875. 

In    Migotti    v.   Colville,   14    Cox  l  Clifford,  Ex  parte,  29  Ind.  106; 

C.  C.  263,  L.  R.  4  C.  P.  Div.  233,  Hollon  v.  Hopkins,   21  Kan.   638; 

a  sentence  of  one  calendar  month's  Dolan's  Case,  101  Mass.  219;  Bell, 

imprisonment  is  held  to  expire  on  Ex  parte,  56  Miss.  282;   Edwards, 

the  day  preceding  that  day  which  In  re,  43   N.   J.   L.    (14  Vr.)    555, 

corresponds    numerically    in    the  39  Am.  Rep.  610;  see,  infra,  §  1875. 
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§§1868,  1869 


§  1868.  Prison'  need  not,  at  common  law,  be  specified. 
It  is  not  error  to  omit  to  specify  in  a  sentence  the  prison 
in  which  the  prisoner  is  to  be  confined,1  nor  to  use  "peni- 
tentiary" as  convertible  with  "prison."2 

The  form  in  capital  cases  is  given  in  a  preceding  sec- 
tion.3 

X.  SENTENCE  by  appellate  court. 

§  1869.  By  statute,  appellate  coubt  may  sentence,  ob 
may  eevebse  eor  ebbob.  It  has  already  been  observed  that 
at  common  law  an  appellate  court,  on  reversing  a  judg- 
ment for  error  in  the  sentence,  is  held  in  England  and 
in  some  parts  of  the  United  States  to  be  incapable  of 
re-imposing  sentence,  and  to  be  obliged  to  discharge  the 
prisoner.1  This  proposition,  however,  is  not  universally 
accepted,  and  now,  under  statutes,  if  not  at  common  law, 


i  Weed  v.  People,  31  N.  Y.  465. 
See  Atkinson  v.  R.,  3  Bro.  P.  C.  517, 
and  cases  cited,  supra,  §§  1856, 
1858. 

2  Millar  v.  State,  2  Kan.  174.  But 
see  Wilson  v.  People,  24  Mich. 
410;  infra,  §1869. 

Where  case  has  been  removed 
for  revision,  the  sentence  must  be 
executed  by  the  sheriff  of  the 
county  in  which  the  trial  was  had. 
—State  v.  Twiggs,  60  N.  C.  (1 
Wins.)  142. 

3  See,  supra,  §  1854. 

l  Supra,  §§  1716,  1854. 

Doctrine  originated  in  England 
at  a  time  when  the  courts  of  that 
country  held  that  they  had  no  au- 
thority to  revise  proceedings  and 
judgments  and  grant  new  trials 
in  cases  of  felony,  and  partakes  of 
the  reasoning  of  that  period,  when 
a  judgment  in  a  criminal  case 
was  recorded  as  absolute,  unless 
the  defendant  was  pardoned. — See 
Dodge  v.  People,  4  Neb.  220. 


Common-law  doctrine  has  been 
overruled  and  English  courts  now 
hold  that  they  have  full  authority 
in  such  cases  to  impose  the  sen- 
tence required  by  law. — See  R.  v. 
Kenworthy,  1  Barn.  &  C.  711,  8 
Eng.  C.  L.  300;  R.  v.  Holloway,  15 
Jur.  825,  5  Eng.  L.  &  Eq.  310. 

"The  common  law  embodies  in 
itself  sufficient  reason  and  com- 
mon sense  to  reject  the  doctrine 
that  a  prisoner,  whose  guilt  is 
established  by  a  regular  verdict, 
is  to  escape  punishment  alto- 
gether, because  the  court  com- 
mitted error  in  passing  sentence. 
If  this  court  sanctioned  such  a  rule, 
it  would  fail  to  perform  the  chief 
duty  for  which  it  was  established. 
One  duty  is  to  correct  errors  and 
'minister  justice,'  but  such  a 
course  would  perpetuate  error, 
and  produce  the  most  intolerable 
injustice. — Beale  v.  Com.,  25  Pa. 
St.  22. 

As  to  habeas  corpus  in  such 
cases,  see  infra,  §  1939. 
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the  practice  is  for  the  appellate  court  to  correct  and 
review  sentences  even  in  capital  cases,2  or  the  court  may 
remit  the  record  to  the  court  of  trial,  with  directions  to 
impose  the  proper  sentence.3  Nor  is  it  necessary  that  the 
judges  imposing  the  sentence  should  he  the  judges  who 
tried  the  case,  though  all  are  memhers  of  the  same  court.4 
Yet  in  jurisdictions  where  no  common  law  right  in  this 
respect  is  recognized,  the  statutes  are  to  he  construed 
as  giving  only  that  authority  which  they  nakedly  convey. 
Thus  in  Michigan  a  statute  exists  which  requires,  when 
an  excessive  punishment  is  given  hy  the  court  helow, 
that  the  judgment  shall  only  be  reversed  for  the  excess. 
This  statute  has  been  ruled  not  to  apply  to  a  sentence 
to  the  "state  prison,"  for  an  offense  only  punishable  in 
the  county  jail.  In  this  case,  it  has  been  held,  judgment 
must  be  reversed  in  toto  and  the  prisoner  discharged.5 
And  ordinarily  a  sentence  exceeding  that  allowable  on 
the  good  counts  of  an  indictment  will  be  reversed,6  or 
modified  if  such  be  the  local  practice.7 

For  a  sentence  less  than  that  permitted  by  law,  it  has 
been  held,  there  will  be  no  reversal.8 

2  ALA. — Finley  v.  State,  61  Ala.  4  Moett  v.  People,  85  N.  Y.  67. 
201.  IOWA— State  v.  Thompson,  46  See  State  v.  Shea,  95  Mo.  85,  8 
Iowa  699.  MISS.— Kelly  v.   State,      S.  W.  409;  supra,  §  1829. 

11    Miss.    (3    Smed.    &    M.)    518.  5  Wilson  v.  People,  24  Mich.  410. 

N.  Y— People  v.  Phillips,  42  N.  Y.  Compare:  Millar  v.  State,  2  Kan. 

200,  1  Cow.  Cr.  Rep.  196.   OHIO—  174. 

Montgomery  v.  State,  7  Ohio  St.  e  Brown  v.   State,   47  Ala.   47; 

107.  PA. — Daniels  v.  Com.,  7  Pa.  State  v.  Bean,  21  Mo.  269. 

St.  371;   Mills  v.  Com.,  13  Pa.  St.  In  People  v.  Parkhurst,  50  Mich. 

631;  White  v.  Com.,  3  Brewst.  30;  389,  15  N.  W.  522,  it  was  held  that 

Drew    v.    Com.,    1    Whart.    279.  the  reversal  was  to  be  as  to  the 

TENN.— Kelly  v.  State,  66  Tenn.  excess,  but  that  if  the  legal  extent 

(7  Baxt.)   323.  of     the     punishment     had     been 

See,    also,    cases    cited,    supra,  reached  the  prisoner  was   to  be 

§  1716.  discharged. 

3  Moett  v.  People,  85  N.  Y.  353;  i  Com.  v.  Kirby,  56  Mass.  (2 
State  v.  Lawrence,  81  N.  C.  521;  Cush.)  577;  Com.  v.  Kennedy,  131 
State  v.  Thome,  81  N.  C.  555;  Mass.  584;  Johnston  v.  Com.,  85 
Beale  v.  Com.,  25  Pa.  St.  11;  infra,  Pa.  54,  27  Am.  Rep.  622. 

§  1870.  8  Supra,  §  1858. 


2304  CRIMINAL  PROCEDURE.  §  1870 

The  affirming  of  a  conviction  leaves  the  conviction  in 
its  original  force.9 

§  1870.  In  capital  and  other  cases  record  remanded 
to  court  below  for  execution.  A  repetition  by  an  appel- 
late court  of  sentence  of  death  on  a  prisoner,  while  the 
judgment  of  the  court  on  which  he  is  tried  is  still  valid, 
is  an  informality  which  does  not  vitiate  the  proceedings.1 
But  it  seems  that  the  usual  course  in  a  capital  case  is  for 
the  appellate  court  to  remit  the  record,  after  revising  the 
same,  for  proper  sentence  to  the  court  where  the  con- 
viction was  had.2  And  certainly  an  appellate  court  will 
not  modify  the  sentence  of  the  court  below,  except  for 
matters  merely  technical,  when  the  record  does  not  show 
the  circumstances  .  attending  the  commission  of  the 
offense.8 

The  practice  of  appellate  courts,  when  the  sentence  of 
the  court  below  has  varied  from  the  statutory  limits  of 
imprisonment,  has  been  already  discussed.4 

As  to  habeas  corpus,  see,  infra,  the  judgment  of  conviction  was  re- 

§  1939.  versed    and    the    defendant    dis- 

9  Hanrahan  v.  People,  95  111.  165.  charged,  on  error  to  the  Court  of 

1  Ferris,  In  re,  35  N.  Y.  262,  32  Appeals  it  was  held  that  the  con- 
How.  Pr.  411.  viction  was  properly  reversed;  but 

2  DAK. — Territory  v.  Conrad,  1  as  a  small  portion  only  of  the  de- 
Dak.  363,  46  N.  W.  605.  MICH. —  fendant's  term  of  sentence  had  ex- 
Elliott  v.  People,  13  Mich.  365.  plred,  and  it  did  not  appear  that  a 
MISS. — Benedict  v.  State,  12  Miss,  conviction  would  not  be  had  upon 
(4  Smed.  &  M.)  313.  NEB. — Dodge  a  new  trial,  it  was  error  to  dis- 
v.  People,  4  Neb.  220.  N.  Y. — Mc-  charge  absolutely;  and  a  new  trial 
Kee  v.  People,  32  N.  Y.  239.  was  ordered  (Poster,  X,  1870). — 
OHIO— Williams  v.  State,  18  Ohio  People  v.  Phillips,  42  N.  Y.  200, 
St.  46;  Picket  v.  State,  22  Ohio  St.  1  Cow.  Cr.  Rep.  196.  See,  supra, 
405.    PA.— Beale  v.  Com.,   25  Pa.  §  1706. 

St.  22;  McCue  v.  Com.,  78  Pa.  St.  In  the  same  state  it  was  held  in 

185,  21  Am.  Rep.  7.  1873  that  when  there  is  a  reversal 

See,    also,    cases    cited,    supra,  for  error  in  sentence,  the  prisoner 

§§  1716,  1869.  will   not   be   discharged,    but   the 

3  State  v.  Patton,  19  Iowa  458.  Supreme  Court  will  examine  the 

4  Supra,  §§  1716,  1858.  record   of   the   errors   alleged   to 
After  conviction  in  New  York  in      have  been  committed  on  trial,  and 

1869,  on  error  to  the  general  term,      will  grant  a  new  trial  if  any  of 
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xi.  sentence  by  succeeding  judge. 

§  1871.  Such  sentence  may  be  regular.  It  has  been 
ruled  in  Wisconsin  that  a  judge  of  the  Circuit  Court  may 
pronounce  sentence  on  a  prisoner  convicted  before  his 
predecessor  in  office.1  It  was  held,  however,  in  Philadel- 
phia, by  the  United  States  Circuit  Court,  that  this  does 
not  hold  when  the  judge  trying  the  case  dies  pending  a 
motion  for  a  new  trial ;  but  that  under  such  circumstances 
a  new  trial  will  be  granted.2  But  it  is  clear  that  a  circuit 
court  of  the  United  States,  though  held  by  only  one  of 
the  two  judges  that  tried  the  case,  may  pass  sentence.3 

XII.  successive  imprisonments. 

§  1872.  In  general.  By  statutes  in  England  and  in 
most  of  the  United  States,  as  well  as  at  common  law, 
successive  imprisonments  may  be  assigned  to  successive 
convictions,  the  defendant  being  in  prison  at  the  time  of 
the  second  or  subsequent  trials.1  It  is  also  held  that 
upon  a  conviction  of  separate  and  distinct  offenses 
charged  in  separate  indictments  or  informations,  or  in 
separate  counts  in  the  same  indictment  or  information, 
the  court  has  power  to  impose  cumulative  sentences,2 

these   errors  are  sustained. — Gra-  3  United    States    v.    Gordon,    5 

ham  v.  People,  63  Barb.    (N.  Y.)  Blatchf.  18,  Fed.  Cas.  No.  15231. 

468 ;  Messner  v.  People,  45  N.  Y.  1,  l  FLA.— Wallace  v.  State,  41  Fla. 

1  Cow.  Cr.  Rep.  348.   Supra,  §  1706.  547,  26   So.  713.    GA  —  Fortson    v. 
Under  Code  of  Criminal   Proce-  Elbert  County,  117  Ga.  149,  43  S.  E. 

dure  (1884)  the  Court  of  Appeals  492;   Hightower  v.  Hollis,  121  Ga. 

may  remit  a  case  to  the  inferior  159,  48  S.  E.  969.    IOWA — Travis 

court  with  instructions  as  to  the  v.  Hunter,  109  Iowa  602,  80  N.  W. 

sentence  to  be  pronounced. — Peo-  680.    KAN. — State    v.    Lewis,    63 

pie  v.  Bork,  96  N.  Y.  188,  2  N.  Y.  Kan.  268,  65  Pac.  257.  MD.- Rigor 

Cr.  Rep.  177,  reversing  31  Hun  360,  v.  State,  101  Md.  465,  61  Atl.  631. 

2  N.  Y.  Cr.  Rep.  56.  See,  also,  infra,  §  1874. 

1  Pegalow  v.  State,  20  Wis.  61.  2  CAL—  People  v.  Forbes,  22 
Supra,  §§  1839,  1869.  Cal.  135.   COLO.— In  re  Packer,  18 

2  See  Bescher  v.  State,  32  Ind.  Colo.  525,  33  Pac.  578.  CONN.— 
480;  United  States  v.  Harding,  1  State  v.  Smith,  5  Day  175,  5  Am. 
Wall.  Jr.  127,  Fed.  Cas.  No.  15301;  Dec.  132.  N.  J.— State  v.  Maheny, 
supra,  §§  1452,  1839.  73  N.  J.  L.  53,  62  Atl.  265.    PA.— 

Crim.  Proc. — 145 
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but  they  must  be  definite  and  certain;8  although  it  was 
held  in  Texas,  that  under  the  provisions  of  the  code,  the 
court  has  no  authority  to  fix  the  commencement  of-  a 
term  in  the  penitentiary  at  the  expiration  of  another 
term.4 

§  1873.  Prisoner  may  be  brought  up  for  second  trial 
by  habeas  corpus.  The  proper  process  for  obtaining  jur- 
isdiction of  the  person  of  a  prisoner  under  sentence,1  in 


Brown  v.  Com.,  4  Rawle  259,  26 
Am.  Dec.  136;  Russell  v.  Com.,  7 
Serg.  &  R.  489.  UTAH— People  v. 
Flynn,  7  Utah  378,  26  Pac.  1114. 
VA  —  Com.  v.  Leaths,  3  Va.  (1  Va. 
Cas.)  151.  WIS.— Petition  of  Mc- 
Cormick,  24  Wis.  492,  1  Am.  Rep. 
197.  FED.— In  re  Esmond,  42  Fed. 
827.  ENG  — R.  v.  Wilkes,  4  Bur. 
2527,  98  Eng.  Repr.  327. 

As  to  cumulative  sentences,  se» 
notes,  74  Am.  St.  Rep.  338;  87  Am. 
St.  Rep.  110;  7  L.  R.  A.  (N.  S.) 
125. 

"It  has  long  been  well  settled,  in 
cases  of  this  kind,  where  the  pris- 
oner has  been  convicted  of  several 
distinct  offenses,  that  the  court 
may  give  judgment  upon  each  one 
of  them,  and,  in  doing  so,  may  law- 
fully direct  that  the  term  of  im- 
prisonment for  one  shall  com- 
mence at  the  expiration  of  that 
for  another,  and  so  on,  until  all 
the  terms  have  expired." — Dixon, 
C.  J.,  in  Petition  of  McCormick, 
24  Wis.  492,  1  Am.  Rep.  197. 

Cumulative  sentences  may  be 
imposed  by  federal  courts  without 
an  act  of  congress  expressly  au- 
thorizing them  to  do  so.— In  re 
Esmond,  42  Fed.  827;  Howard  v. 
United  States,  43  U.  S.  App.  678, 
21  C.  C.  A.  586,  34  L.  R.  A.  509, 
75  Fed.  986. 

Escaped  convict  who  has  been 


convicted  and  sentenced  to  the 
penitentiary  for  another  crime,  at 
the  expiration  of  the  term  for  the 
latter  crime  may  be  held  to  serve 
out  the  remainder  of  his  sentence 
for  the  first  crime. — Henderson  v. 
James,  52  Ohio  St.  242,  27  L.  R.  A. 
290,  39  N.  E.  805. 
.  Three-term  sentence  imposed, 
first  of  which  is  served  and  sec- 
ond reversed,  prisoner  must  serve 
last. — Ex  parte  Jackson,  96  Mo. 
116,  8  S.  W.  800. 

3  Petition  of  Bloom,  53  Mich. 
597,  19  N.  W.  200;  In  re  Esmond, 
42  Fed.  827. 

Sentence  directed  to  commence 
"at  expiration  of  sentence  afore- 
said," where  "aforesaid"  is  un- 
explained, held  to  be  invalid  for 
uncertainty,  in  Williams  v.  State, 
18  Ohio  St.  46. 

4  Prince  v.  State,  44  Tex.  480. 

l  Prisoner,  committing  murder 
while  serving  a  sentence  in  the 
penitentiary,  has  some  years  still 
to  serve,  does  not  prevent  his 
being  sentenced  to  be  hung  before 
the  expiration  of  his  term.  — 
Thomas  v.  People,  67  N.  Y.  218, 
2  Cow.  Cr.  Rep.  298. 

Defendant  imprisoned  for  life 
may  be  brought  into  court  and  con- 
victed on  an  indictment  for  mur- 
der, and  sentenced  to  be  hung  — ■ 
Peri  v.  People,  65  111.  17. 
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order  to  try  him  for  another  crime,  is  by  habeas  corpus 
directed  to  the  keeper  of  the  prison.2 

§  1874.     A  SECOND  IMPRISONMENT  BEGINS  AT  TERMINATION 

op  piest.  When  a  term  of  imprisonment  is  still  unex- 
pired, the  prisoner  being  in  custody,  the  proper  course 
at  common  law  is  to  appoint  the  second  imprisonment  to 
begin  at  the  expiration  of  the  first,  to  be  specifically  re- 
ferred to  in  the  sentence;1  and  a  sentence  to  this  effect, 
when  the  prior  imprisonment  is  specified,  is  sufficiently 
exact.2  The  same  order  is  taken  when  permitted  by  stat- 


2  State  v.'  Wilson,  36  Conn.  126. 

l  CAL. — Dalton,  Ex  parte,  49  Cal. 
463.  CONN.— State  v.  Smith,  2 
Day  175,  5  Am.  Dec.  132.  IOWA— 
Mieir  v.  McMillan,  51  Iowa  240, 
1  N.  W.  525.  MASS.— Kite  v.  Com., 
52  Mass.  (11  Mete.)  584.  MINN— 
Mins  v.  State,  26  Minn.  498,  5 
N.  W.  374.  OHIO— Williams  v. 
State,  18  Ohio  St.  46.  PA. — Brown 
v.  Com.,  4  Rawle  259,  26  Am.  Dec. 
130;  Mills  v.  Com.,  13  Pa.  St.  631, 
634.  VA  —  Com.  v.  Leath,  3  Va.  (1 
Va.  Cas.)  151.  FED.— Peters,  Ex 
parte,  4  Dill.  169,  Fed.  Cas.  No. 
11027.  ENG.— Wilkes  v.  R.,  4  Bro. 
P.  C.  361;  R.  v.  Cutbush,  L.  R.  2 
Q.  B.  Div.  379. 

Compare:  Ex  parte  Ryan,  76  Mo. 
253,  though  see  cases  contra  cited 
at  close  of  this  section. 

After  judgment  and  sentence  on 
one  count  defendant,  on  a  subse- 
quent term,  can  not  be  sentenced 
on  another  count.  See,  supra, 
§  1849. 

In  Missouri,  both  convictions,  to 
sustain  successive  imprisonments, 
must  take  place  before  sentence  is 
pronounced  in  either  case. — Mey- 
ers, Ex  parte,  44  Mo.  279;  Turner, 
Ex  parte,  45  Mo.  331. 

Same  rule  prevails  in  Indiana. 
See  Kennedy  v.  Howard,  74  Ind.  87. 


As  to  Texas  statute,  see  Shu- 
maker  v.  State,  10  Tex.  App.  117; 
Sartain  v.  State,  10  Tex.  App.  651, 
38  Am.  Rep.  649. 

2  People  v.  Forbes,  22  Cal.  135; 
State  v.  Hood,  51  Me.  363;  Kite  v. 
Com.,  52  Mass.  (11  Mete.)  581; 
Williams  v.  State,  18  Ohio  St.  46; 
Com.  v.  Leath,  3  Va.  (1  Va.  Cas.) 
151. 

As  to  Massachusetts  practice, 
see  Haskins  v.  Com.,  128  Mass.  60; 
supra,  §  1849. 

As  to  distinctive  practice  in  New 
York,  see,  supra,  §  1850. 

But  a  sentence  of  Imprisonment 
to  commence  after  the  expiration 
of  former  sentences  is  too  in- 
definite.— Larney  v.  Cleveland,  34 
Ohio  St.  599. 

See,  supra,  §  1872,  footnote  3. 

In  a  Pennsylvania  case,  the  pris- 
oner having  been  found  guilty, 
under  two  counts  charging  a 
higher  and  a  lesser  crime,  but  for 
the  same  offense,  the  court  below 
sentenced  him  to  imprisonment  for 
six  years  and  four  months  under 
one  count,  and  to  imprisonment,  at 
labor,  for  three  years  and  ten 
months  under  the  other  count,  both 
terms  of  imprisonment  to  com- 
mence from  the  date  of  the  sen- 
tence.   It  was  held  that  so  much 
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ute,  on  simultaneous  convictions,  the  sentence  then  pre- 
scribing that  the  term  on  the  second  offense  is  to  begin 
on  the  expiration  of  the  term  assigned  to  the  first  offense.3 
In  such  cases,  if  the  prisoner  is  pardoned  for  the  first 
offense,  the  imprisonment  for  the  second  begins  at  the 
date  of  the  pardon  ;4  and  when  the  judgment  is  reversed 
for  either  offense,  the  sentence  •will  be  remodelled  so  as 
to  correspond.6  But,  where  it  is  provided  by  statute  that 
imprisonment  on  conviction  is  to  commence  on  the  impo- 
sition of  the  sentence,  it  has  been  held  that  when  there 
are  several  convictions,  and  several  terms  of  imprison- 
ment adjudged,  such  imprisonments  run  concurrently.6 
But,  if  this  view  be  extended  to  cases  in  which  the  of- 
fenses are  charged  in  separate  indictments,  the  effect 
would  be  that  no  matter  how  many  offenses  a  man  might 
commit  he  could  only  be  tried  for  one;  and  if  it  be  lim- 
ited to  cases  where  the  offenses  are  joined  in  one  indict- 
ment, this  would  compel  the  prosecution  to  place  each 
offense  in  a  separate  indictment,  which  would  often  op- 
pressively and  vexatiously  increase  the  defendant's  ex- 
penses and  costs.7  But,  whatever  we  may  think  on  this 
point,  it  is  settled  that  when  the  second  conviction  is  for 
an  offense  committed  during  the  first  imprisonment,  the 
imprisonments  do  not  run  concurrently.8 

of  the  judgment  as  imposed  the  Kennedy  v.  Howard,  74  Ind.  87; 
shorter  term  of  imprisonment  was  Meyers,  Ex  parte,  44  Mo.  279;  Rob- 
to  be  reversed. — Johnston  v.  Com.,  erts,  Ex  parte,  9  Nev.  44,  16  Am. 
85  Pa.  St.  54,  27  Am.  Rep.  622.  See  Rep.  1;  People  ex  rel.  Tweed  v. 
Miller  v.  Com.,  23  Pa.  St.  631.  Liscomb,  60  N.  Y.  559,  19  Am.  Rep. 

3  People  v.  Forbes,  22  Cal.  135;  211,  discussed,  supra,  §  1850,  note; 
Fry,  In  re,  3  Mack.  (14  D.  C.)  135,  infra,  §  1943. 

12  Wash.  L.  R.  388;  R.  v.  Cutbush,  7  Supra,  §  1850. 

L.  R.  2  Q.  B.  Div.  379.  8  Kennedy  v.  Howard,  74  Ind.  87. 

4  Kite  v.  Com.,  52  Mass.  (11  See  Jones  v.  Ward,  43  Mass.  (2 
Mete.)     581;    Brown    v.    Com.,    4  Mete.)   271. 

Rawl.  (Pa.)  259,  26  Am.  Dec.  130.  In    Michigan,  It  is  held  that   a 

5  Ibid.;  Mills  v.  Com.,  23  Pa.  St.  sentence  of  imprisonment  to  com- 
631.  See  Opinions  of  Justices,  79  mence  after  expiration  of  prior 
Mass.  (13  Gray)  618.  sentence  can  not  be  sustained  in 

6  Miller  v.   Allen,   11  Ind.   389 ;  the  absence  of  a  statute. — Bloom's 
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§  1875.  An  escaped  prisoner  may  be  sentenced  for  es- 
cape in  like  manner.  A  prisoner  who  escapes  before  the 
expiration  of  his  term  may  be  convicted  of  such  escape 
and  sentenced,  while  still  imprisoned  for  his  first  offense, 
to  a  second  imprisonment  commencing  on  the  expiration 
of  the  first.1  When  an  escaped  prisoner  commits  a  sec- 
ond felony  before  the  term  of  his  imprisonment  has  ex- 
pired, but  during  his  escape,  he  may  be  put  on  trial  for 
the  second  felony;  and  be  sentenced,  on  conviction,  to  a 
term  to  commence  at  the  expiration  of  the  term  for  which 
he  was  imprisoned.2  In  any  view,  the  imprisonment  is 
not  imputed  until  it  actually  commences.3 

xm.  WHEN  severer  punishment  is  assigned  to  second 

OFFENSE. 

§  1876.  Such  statutes  constitutional.  Statutes  are 
in  force  in  several  states  providing  that  when  a  party  is 
convicted  of  a  second  offense  he  is  to  be  subjected  to  an 
aggravated  penalty.  Such  statutes  are  not  in  conflict 
with  the  constitutional  provision  as  to  jeopardy.1 

§  1877.  In  such  cases  prior  conviction  should  be 
averred.  The  indictment  to  sustain  such  second  prosecu- 

Case,  53  Mich.  597,  19  N.  W.  200;  tional  suggestion  on  behalf  of  the 

Lamphere's  Case,  61  Mich.  105,  27  state,  or  trial  of  the  question  of  his 

N.  W.  882.  identity  and  escape. — Haggerty  v. 

And  so  in  England  as  to  felonies.  People,  53  N.  Y.  476,  1  Cow.   Cr. 

— R.  v.  Cutbush,  L.  R.  2  Q.  B.  Div.  RePr-     532>     reversing     6     Lans. 

379  (N.   Y.)    332. 

i  Branding,  Ex  parte,  47  Mo.  255.  See  cases'  supra'  §  1867" 

3  Supra,  §  1886. 

2  Haggerty   v.    People,    6   Lans.  i  People  v.  Stanley,  47  Cal.  113; 

(N.  Y.)  332.  People   v.    Lewis,   64    Cal.    401,    1 

When   a  prisoner  escapes  from  Pac.  490;  Boyle,  In  re,  64  Cal.  153, 

prison,   and   is   retaken   after   his  28  Pac.  232;  Com.  v.  Hughes,  133 

term  expires,  it  is  not  necessary  Mass.  496;  Ingalls  v.  State,  48  Wis. 

that  there  should  be  a  new  award  647,  4  N.  W.  785. 

of  execution.    He  may  he  retaken  For  discussion   of  statutes,  see 

and    confined    without    any   addi-  Com.  v.  Morrow,  9  Phila.  583. 
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tion  must  specially  aver  the  prior  conviction  or  convic- 
tions -,1  and  when  the  court  of  the  first  prosecution  is  one 
of  oyer  and  terminer,  or  general  jurisdiction,  an  allega- 
tion of  the  fact  of  general  jurisdiction  is  enough.2  When, 
however,  "the  conviction  is  alleged  to  have  taken  place 
before  a  court  of  special  and  limited  jurisdiction,  the  in- 
dictment should  aver  such  facts  as  would  show  that  the 
justice  holding  such  court  had  jurisdiction,  as  well  of  the 
subject-matter  as  of  the  person  of  the  prisoner."3  And 
where  a  prior  "conviction"  is  requisite  to  sustain  the 
second  indictment,  it  is  said  that  not  only  conviction,  but 
the  sentence  imposed,  should  be  averred,  as  conviction 
in  its  full  sense,  and  within  the  scope  of  the  statute,  is 
not  complete  without  the  judgment  of  the  court.4  Under 
some  statutes  there  must  be  a  special  verdict  as  to  the 
former  conviction." 


i  CAL  —  People  v.  Carlton,  57 
Cal.  559.  MD. — Maguire  v.  State, 
47  Md.  485.  MASS.— Plumbey  v. 
Com.,  43  Mass.  (2  Mete.)  413;  Gar- 
vey  v.  Com.,  74  Mass.  (8  Gray) 
382.  OHIO— Larney  v.  Cleveland, 
34  Ohio  St.  599.  PA.— Rauch  V. 
Com.,  78  Pa.  St.  490.  VA— Rand 
v.  Com.,  50  Va.  (9  Gratt.)  938. 
ENG— R.  v.  Page,  9  Car.  &  P.  756, 
38  Eng.  C.  L.  437;  R.  v.  Allen, 
1  R.  &  R.  513;  R.  v.  Willis,  L.  R.  1 
C.  C.  363. 

Apparently  contra,  was  under  a 
special  statute. — State  v.  Freeman, 
27  Vt.   523. 

In  Louisiana  it  is  held  Improper 
to  aver  the  previous  conviction; 
and  this  is  consistent  with  the 
position  advocated  in  the  text  that 
the  previous  conviction  should  be 
kept  out  of  the  case. — State  v. 
Hudson,  32  La.  Ann.  1052. 

In  New  York,  it  is  unnecessary 
to  aver,  in  the  second  indictment, 


the  prior  conviction. — Johnson  v. 
People,  65  Barb.  (N.  Y.)  342; 
affirmed,  55  N.  Y.  512,  2  Cow.  Cr. 
Rep.  48.  But  see  Gibson  v.  People, 
5  Hun  (N.  Y.)  542,  2  Cow.  Cr. 
Rep.  400. 

Verdict  for  a  second  offense,  in 
order  to  sustain  the  cumulative 
punishment,  must  aver  the  offense 
to  be  a  second  offense. — Maguire 
v.  State,  47  Md.  485. 

2  People  v.  Golden,  3  Park.  Cr. 
Rep.  (N.  Y.)  330.  See  State  v.  Vol- 
mer,  6  Kan.  379. 

s  Jewell,  J.,  People  v.  Powers,  2 
N.  Y.  50,  affirming  7  Barb.  462, 
citing  1  Chitty  Cr.  L.  138. 

4  Smith  v.  Com.,  14  Serg.  &  R. 
(Pa.)    69. 

Contra:  Stevens  v.  People,  1  Hill 
(N.  Y.)  261. 

As  to  averment  in  homicide 
cases,  see  Kane  v.  Com.,  109  Pa. 
St.  541. 

6  Rector  v.  Com.,  80  Ky.  468. 
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§  1878.  Former  conviction  must  be  legal.  Foreign 
conviction  insufficient.  To  sustain  the  averment  of  the 
first  conviction  it  must  appear  that  such  conviction  was 
legal,1  and  in  a  court  having  jurisdiction.2 

A  foreign  conviction'vtill  not  sustain  the  averment,  and 
can  not  be  made  the  basis  of  an  aggravated  penalty.3 

Under  local  statutes  the  former  conviction  need  not  be 
a  conviction  of  the  same  character  as  that  under  trial.4 

§  1879.  Conviction  to  be  proved  by  record  and  identi- 
fication. The  averment  of  prior  conviction  is  to  be 
proved  by  the  record,1  sustained  by  proof  of  the  identity 
of  the  person  on  trial  with  the  one  described  in  the  former 
procedure,2  as  in  cases  of  pleas  of  former  conviction. 

§  1880.  Prosecution  may  waive  first  conviction.  The 
prosecution  may  elect,  if  it  choose,  to  ignore  the  first  con- 
viction, and  proceed  exclusively  on  the  offense  under  trial, 
as  if  it  stood  alone.1 

§  1881.    Prior  conviction  not  to  be  put  in  evidence 

UNTIL    MAIN    ISSUE   IS   FOUND   AGAINST   DEFENDANT.     On    the 

trial  of  cases  in  which  prior  convictions  are  alleged,  is  the 
prosecution  to  put  in  evidence,  as  part  of  its  case,  such 
prior  conviction  1  To  do  so,  it  is  argued,  would  be  to  vio- 

1  Former  proceeding  can  not  be  N.  Y.  512,  2  Cow.  Cr.  Rep.  48;  R.  v. 
overhauled  for  technical  errors. —     Willis,  L.  R.  1  C.  C.  363. 

Kelly  v.  People,  115  111.  583,  56  2  Supra,  §  1417;  Hines  v.  State, 
Am.  Rep.  184,  4  N.  B.  644.  26  Ga.  614;  Smith  v.  Com.,  14  Serg. 

2  See  State  v.  Dolan,  69  Me.  573;  &  R-  (Pa->  69J  R-  v-  Clark>  6  Cox 
People  v.  Butler,  3  Cow.  (N.  Y.)      c-  c-  21°- 

347;    Rand    v.    Com.,    50    Va.    (9  An  averment  of  prior  conviction 

Gratt )   738  °*  ^-  D-  an(*  D"  H'  may  ^e  sus" 

tained  by  proof  of  their  conviction 

3  People  v.  Caesar,  1  Park.  Cr.  severally  at  different  tlmes  more 
Rep.  (N.  Y.)  345.  than  glx  yeanj  previousiy  _Dolan 

4  People  v.  Raymond,  93  N.  Y.  38,      v.  state,  69  Me.  573. 

affirming  32  Hun  123,  2  N.  Y.  Cr.  When  there  is  a  variance  in  the 

Rep.  295.  names  oral  evidence  of  identity  is 

l  Tuttle   v.    Com.,    68    Mass.    (2  admissible. — Ibid.    Supra,  §  1417. 

Gray)   502;  Johnson  v.  People,  65  l  R.  v.  Summers,  L.  R.  1  C.  C. 

Barb.    (N.    Y.)    342;    affirmed,    55  182. 
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late  the  established  principle  that  a  man's  character  and 
his  previous  bad  acts  are  not  to  be  put  in  evidence  unless 
at  his  own  instance,1  as  well  as  to  invade  another  well  set- 
tled safeguard  of  justice,  that  the  defendant  is  to  be  tried, 
not  for  being  generally  bad,  but  only  for  the  one  partic- 
ular bad  act.  A  majority  of  the  English  judges  having 
held,  however,  in  1834,  that  it  was  admissible  for  the 
crown  to  put  the  prior  conviction  before  the  jury  as  part 
of  its  evidence  in  chief;2  an  act  of  parliament  was  passed 
directing  that  the  prior  conviction  should  not  be  com- 
mitted to  the  jury  until  they  had  found  the  defendant 
guilty  of  the  subsequent  charge,  unless  he  himself  puts 
his  character  in  evidence.3  In  several  of  the  American 
states  similar  restrictions  exist.  Where'  they  do  not,  it 
would  be  well  for  courts  in  charging  juries  to  direct  them 
to  scrupulously  avoid  considering  the  conviction  in  the 
prior  case  as  in  any  way  affecting  the  question  of  guilt  in 
the  case  on  trial.  It  should  also  be  remembered  that  it 
is  much  more  important  to  society  that  the  issues  of  guilt 
should  be  single,  than  that  in  any  one  particular  case  a 
cumulative  sentence  should  be  imposed.  On  the  other 
hand,  as  it  is  necessary,  according  to  the  prevailing  opin- 
ion, that  the  former  conviction  should  be  averred  in  the 
indictment,  it  is  hard  to  see  how  it  can  be  kept  from  the 
jury.  The  indictment  goes  to  the  jury  as  part  of  the 
record.  And  not  only  must  it  thus  communicate  its  con- 
tents to  the  jury,  but  its  essential  allegations,  of  which 
this  is  one,  must  be  sustained  by  proof.  And  part  of  this 

1  See  1  Whart.  Crim.  Ev.  (Hil-  If  defendant  pleads  guilty  to  the 
ton's  ed.),  §§  59-61.  indictment   the    averment   of   the 

2  Johnson  v.  People,  65  Barb,  prior  conviction  need  not  be 
(N.  Y.)  342;  affirmed,  55  N.  Y.  512,  proved.— People  v.  Delany,  49  Cal. 
2  Cow.  Cr.  Rep.  48 ;  Long  v.  State,  394. 

36  Tex.  6;  R.  v.  Jones,  6  Car.  &  P.  3  R.  v.   Key,    5   Cox   C.   C.   369, 

391,  25  Eng.  C.  L.  489.  2   Den.   C.   C.   347;    R.   v.  Martin, 

Compare:     Wood  v.   People,   53  L.  R.  1  C.  C.  214. 
N.  Y.  511,  1  Cow.  Cr.  Rep.  554. 
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proof,  as  we  have  just  seen,  goes  to  the  fact  of  identity  of 
person,  on  which  the  jury  has  to  pass.4 

XIV.     DISFRANCHISEMENT  AND  INCAPACITATION. 

§  1882.  Conviction  a  prerequsite.  By  the  Act  of  Con- 
gress of  July  17,  1862,  it  is  provided  that  all  persons 
guilty  of  engaging  in  rebellion  shall  be  incapable  of  hold- 
ing office.  It  has  been  ruled  that  as  a  penalty  for  crime 
it  is  within  the  power  of  Congress  to  impose  upon  a  con- 
victed person  disfranchisement  of  this  class.1  But  to 
attach  the  disqualification,  under  this  or  under  similar 
state  enactments,  there  must  be  a  conviction  in  due  course 
of  law,2  and  the  conviction  must  go  to  an  offense  to  which 
the  penalty  of  disfranchisement  is  attached.3  Disfran- 
chisement is  not  a  cruel  and  unusual  punishment.4 

§  1883.  And  so  of  forfeiture  of  office.  A  convic- 
tion for  felony  necessarily  works  a  forfeiture  of  an  office 
the  holding  of  which  is  incompatible  with  the  endurance 
of  the  disgrace  and  of  the  punishment  imposed  on  the 
conviction.1 

4  Supra,  §  1877.  l  Huber  v.  Riley,  53  Pa.  St.  112. 

In  Maguire  v.  State,  47  Md.  497,  2  See  The  Amy  Warwick,  2  Spr. 

it  is  said  by  Alvey,  J.:  "Such  being  143,  24  Law  Rep.   335,  Fed.   Cas. 

the  import  of  the  averment,  and  No.  342;   affirmed,  sub  nom.  Prize 

the  nature  of  the  inquiry  before  Cases,  67  U.  S.  (2  Black)   635,  17 

the  jury,  there  can  be  no  good  rea-  L.  Ed.  459,  479;   United  States  v. 

son  for  adopting  the  mode  of  pro-  Watkinds,  11  Rep.  560,  sub  nom. 

cedure  contended  for  by  the  appel-  United  States  v.  Wadkins,  7  Sawy. 

lant;  and  the  practice  in  England,  85,  5  Fed.  152. 

until  changed  by  statute,  was,  as  3  gtate  v    Lyncnj  (N    j )   5  Cr 

it  is  here,  to  allow  the  prosecution  Law  Mag  379  gee  wilson  v  state> 

to  put  the  prior  conviction  before  28  Ind   393 

the  jury  as  part  of  its  evidence  in  ,-„  „     „.   .„„ 

v-  .       a  u  r  ~    «,„  o„„„„  * 4  Huber  v.  Riley,  53  Pa.  St.  112. 

chief,  and  before  the  accused  com- 
menced his  evidence  in  defense—  1  state  v-  Carson,  27  Ark.  470; 
R.  v.  Jones,  6  Car.  &  P.  391,  25  Com.  v.  Fugate,  29  Va.  (2  Leigh) 
Eng.  C.  L.  489."  725. 

To    same    effect,    see    Thomas'  As  to  pardons  in  such  cases,  see, 

Case,  63  Va.  (22  Gratt.)  912.  supra,  §  1458. 
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§  1884.  And  so  of  capacity  as  a  witness.  At  com- 
mon law,  a  person  convicted  of  an  infamous  offense  is  in- 
capacitated as  a  witness.  What  is  "infamous"  under  the 
federal  Constitution  has  been  discussed  in  a  prior  sec- 
tion.1 As  will  be  seen  in  another  volume,  incapacitation 
of  witnesses  by  infamy  is  now  generally  removed  by 
statute.8 

xv.  joint  sentences. 

§  1885.    Joint  defendants  may  each  be  punished  to 

THE    FULL   AMOUNT.     SEVERAL    SENTENCES.     Where    tWO    Or 

more  persons  are  sentenced  jointly  to  pay  a  fine,  each  may 
be  fined  up  to  the  full  statutory  limit.  That  limit  is  not 
that  a  certain  lumping  sum  is  to  be  paid  to  the  state  by 
all  the  defendants  together ;  but  it  is  that  each  wrongdoer 
is  to  be  made  liable  to  pay  such  amount  in  full  for  his  own 
particular  violation  of  the  law.1  The  fact  that  he  is  joined 
with  others  in  the  conviction  and  sentence  does  not  lessen 
his  liability.2  The  same  rule  applies  to  the  distribution 
of  imprisonment.  Each  defendant  is  to  be  singly  sen- 
tenced according  to  his  personal  deserts,  and,  if  necessary, 
to  the  full  limit  of  the  law.8  When,  however,  the  verdict, 

i  Supra,  §130.  v.  Ray,  3  Va.   (1  Va.  Cas.)   262; 

2  1  Whart.  Cr.  Ev.  (Hilton's  ed.),  Com-  y-  Harris,  48  Va.  (7  Gratt.) 
§  363.  600.    WIS.— Waltzer    v.    State,    3 

Wis.  785.  ENG— R.  v.  Atkinson,  2 
Ld.  Raym.  1248,  92  Eng.  Repr.  322. 
8  Supra,  §  365;  2  East  P.  C.  740. 
obtain  redress  for  a  private  person.  ARK._Calioo  v.  State,  3  Ark.  (3 
See  Boutelle  v.  Nourse,  4  Mass.  Pike)  431-  iND.  —  Sturgeon  v. 
431-  Gray,  96  Ind.  166.  IOWA— State  v. 

2  Supra,  §  365;  2  Hawk.  P.  C.  635.  Hunter,  33  Iowa  361.  MO.— State 
ALA.— McLeod  v.  State,  35  Ala.  v.  Berry,  21  Mo.  504.  S.  C— State 
395.  IND. —  State  v.  Hopkins,  7  v.  Smith,  1  Nott.  &  McC.  L.  13. 
Blackf.  494.  KY.  —  Caldwell  v.  FED. — United  States  v.  Babson,  1 
Com.,  37  Ky.  (7  Dana)  229.  Ware  450,  Fed.  Cas.  No.  14489. 
MASS. — Com.  v.  Tower,  49  Mass.  ENG.— R.  v.  King,  1  Salk.  182,  91 
(8  Mete.)  527.  MO.— State  v.  Gay,  Eng.  Repr.  166. 
10  Mo.  440.   S.  C — State  v.  Smith,  As  to  joinder  of  defendants,  see, 

1  Nott.  &  McC.  L.  13.   VA.— Com.      supra,  §  351. 


l  It  Is  otherwise  In  actions  civil 
or  quasi  civil,  when  the  object  is  *o 
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under  statute,  is  for  a  gross  sum  by  way  of  full  satisfac- 
tion, it  is  error  to  impose  the  whole  fine  separately  on  each 
defendant.4 
The  subject  of  costs  has  been  already  discussed.6 

xvi.  bindings  to  keep  the  peace. 

$1886.  Defendant,  after  verdict,  may  be  bound  over 
to  keep  the  peace.  There  are  cases  when,  in  addition  to, 
or  as  an  alternate  for,  fine  and  imprisonment,  the  court 
will  hold  over  the  defendant  in  bonds  to  keep  the  peace,1 
or  to  abate  or  discontinue  the  offense  for  which  he  was 
tried.2  And  this  holds  good  even  after  acquittals,  whenever 
the  judge  trying  the  case  has  sufficient  reason,  from  the 
evidence  before  him,  to  judge  such  course  necessary  to 
prevent  a  violation  of  public  peace  and  law.  This  power 
is  inherent  in  all  justices  of  the  peace.  But  unless  neces- 
sary to  protect  the  public  from  notorious  crime,  the  court, 
after  acquittal,  will  not  direct  the  defendant  to  be  de- 
tained until  articles  of  peace  against  him  are  prepared.8 

XVH.    CONSIDERATIONS  IN  ADJUSTING  SENTENCE. 

§  1887.  Courts  have  usually  large  discretion.  The 
polity  of  England  and  of  the  United  States  commits 
largely  to  the  court  the  practical  determination  of  the 
grade  of  punishment.1  In  England,  and  in  several  of  our 

4  Flynn  v.  State,  8  Tex.  App.  398,  l  Court  may  take  testimony  on 
overruling  Bennett  v.  State,  30  this  point.  See  Dick  v.  State,  3 
Tex.  523.  Ohio  St.   89. 

5  Supra,  §§  365,  366.  On  the  question  of  character,  as 

1  Estes  v.  State,  21  Tenn.  (2  well  as  on  that  of  the  grade  of  the 
Humph.)  496;  Dunn  v.  R;,  12  Ad.  crime,  affidavits  may  be  received 
&  E.  N.  S.  (12  Q.  B.)  1031,  64  in  mitigation  or  aggravation.  Infra, 
Eng.  C.  L.  1030;   O'Connell  v.  R.,  §1890. 

11  C.  &  F.  155,  8  Eng.  C.  L.  1061;  As  to  recommendation  to  mercy, 

supra,  §  121.  see,  supra,  §  1690. 

2  See  Kerr's  Whart.  Crim.  Law,  Three  theories  have  been  pro- 
Si  128,  1692,  1788.  pounded  as  to  the  discretion  of  the 

3  R.  v.  Holt,  7  Car.  &  P.  518,  judge  in  criminal  prosecutions. 
32  Eng.  C.  L.  737.   Supra,  §  121.  See  Berner,  §  124. 
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states,  until  a  very  recent  period,  the  court,  in  misde- 
meanors, was  left  without  any  limit  as  to  the  term  of  im- 
prisonment to  be  imposed,  provided  that  a  maximum,  in 
some  cases  of  seven  years,  in  others  of  ten  years,  should 
not  be  exceeded.  Even  now  we  find  frequently  such  limi- 
tations as  these:  imprisonment  from  "two  to  fifteen 
years,"  or  from  "two  to  ten,"  or  "one  to  seven  years." 
In  such  cases  the  question  of  determining  what  penalty  is 
to  be  assigned  to  a  particular  offense  rests  mainly  on  the 
discretion  of  the  court.2  Itj becomes  important,  therefore, 
to  consider  on  what  principles  this  discretion  is  to  be 


(1.)  By  the  first  his  duties  are 
to  be  prescribed  in  every  respect 
by  statute.  Statute  is  to  define  the 
offense;  statute  is  arbitrarily  to 
specify  the  punishment.  It  is  ob- 
vious that  this  theory  is  both  des- 
potic and  illogical.  Cases,  nomi- 
nally of  the  same  offense,  as 
defined  in  the  statute  book,  e.  g., 
larceny,  are  so  various  that  it 
would  be  gross  injustice  to  apply 
to  each  the  same  uniform  penalty. 
Hence  there  is  no  code  which  does 
not  leave  a  margin,  as  to  the  term 
of  punishment,  within  which  the 
discretion  of  the  judge  may  range. 
Nor,  so  far  as  concerns  the  defini- 
tion of  an  offense,  is  it  possible 
for  the  theory  here  contested  to 
be  logically  executed.  A  statute, 
for  instance,  makes  "burglary"  in- 
dictable. But  what  is  burglary? 
This  has  to  be  determined  by  the 
courts.  Even  if  the  definition  is 
given  by  statute,  the  points  of  dis- 
crimination, in  accordance  with 
the  well-known  logical  rule,  in- 
crease with  the  minuteness  of  the 
specification. 

(2.)  By  the  second  view  the  stat- 
ute declares  a  particular  offense 
to  be  punishable,  but  leaves  the 
punishment  absolutely  to  the  dis- 


cretion of  the  judge.  But  this 
theory,  in  not  imposing  at  least  a 
maximum  of  punishment,  leaves 
too  much  to  the  caprice  of  the 
judge. 

(3.)  The  offense  is  defined  by 
statute,  and  the  discretion  of  the 
judge  is  allowed  to  work  within  a 
specified  margin  of  punishment. 
This  is  a  system  now  almost  uni- 
versally prevalent  in  the  United 
States. 

Whether  a  minimum  as  well  as  a 
maximum  should  be  attached  has 
been  much  discussed.  Berner, 
§  124,  argues  that  to  leave  the  lim- 
its open  is  an  abdication  of  duty 
by  the  legislature,  and  leads  to 
despotic  and  wayward  caprice  on 
the  part  of  the  judge.  Rossi 
(Traite,  vol.  ii,  405)  says:  "La  lol 
perdrait  une  grande  partie  de  son 
influence  preventive  sur  l'esprit 
des  cltoyens.  La  jurisprudence  des 
tribunaux  serait  incertaine,  vari- 
able; elle  ne  tarderait  pas  a  offrir 
des  disparates  choquantes.  Le 
juge  aurait  un  moyen  trop  facile 
de  ceder,  sans  trop  aventure  sa 
responsabilite  morale,  a  la  priere, 
a  1'intrigue,  aux  seductions  de 
toute  espece." 

2  Supra,  §§  365,  366.  See  cased  in 
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exercised.  What  object  is  the  judge  to  have  before  him 
in  adjusting  punishment  to  crime  ?  What  public  exigencies 
has  he  to  satisfy?  In  answering  these  inquiries  we  are 
met  by  several  conflicting  theories. 

§  1888.  Primary  object  retribution  ;  but  example  and 
reform  to  be  incidental.  It  has  been  shown  elsewhere,1 
that  the  primary  object  of  punishment  is  the  Execution  of 
retributory  justice ;  and  that  unless  such  justice  be  shown 
in  a  sentence,  it  is  calculated  neither  to  deter  others  from 
crime  nor  to  reform  the  sentenced  criminal.  At  the  same 
time,  as  is  there  noticed,  example  and  reform,  as  well  as 
retribution,  are  to  be  kept  in  view  in  adjusting  a  sentence. 
On  these  points  the  following  observations  may  be 
made: 

1.  Example.  An  excessive  punishment,  so  far  from 
being  an  example,  as  sometimes  judges  conceive  it  to  be, 
operates  in  the  contrary  direction;  first,  because  the 
public  mind  revolts  at  the  undue  severity,  and  an  angry 
contempt  of  justice  is  thereby  engendered ;  and,  secondly, 
because  excessive  punishments  are  apt  to  be  revoked  by 
the  executive,  and  there  is  the  feeling  about  them,  ' '  This 
can  not  last."  Even  supposing  certain  crimes  are  so  prev- 
alent, that  at  the  first  glance  it  would  seem  politic  to  sig- 
nalize convictions  by  extreme  and  conspicuous  penalties, 
it  must  be  remembered,  in  addition  to  the  considerations 
already  given,  that  the  public  mind  soon  adapts  itself  to 
a  harder  grade  of  punishment,  and  that  the  immediate 
effect  is  to  require  increased  punishment  for  all  crimes, 
not  simply  an  exceptional  punishment  for  the  particular 
crime  complained  of.  Aside  from  this,  there  is  a  sense  of 
unfairness  about  punishment  so  inflicted  that  defeats  the 
very  end  it  is  claimed  to  promote.  Men  will  not  be  pre- 
vented from  committing  crime  by  seeing  punishment 

prior  notes  to  this  section. — Peo-  1 1  Kerr's  Whart.  Crim.  Law, 
pie  v.  Warden,  66  N.  Y.  342.  §§  1  et  seq.    Hawkins  v.  People, 

106  111.  628. 
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inflicted  merely  to  work  such  prevention.  If  the  person 
punished  is  guilty,  and  is  punished  because  he  is  guilty, 
this  acts  as  a  deterrent.  But  if  he  is  innocent,  and  is  pun- 
ished, without  his  consent,  in  order  to  produce  a  docile 
and  law-loving  temper  in  himself  and  others,  the  effect  is 
far  from  being  reached.  Such  an  outrage  inflicted  on  him, 
so  far  from  making  him  docile  and  law-loving,  will  be 
likely  to  breed  in  him  a  determination  to  resist,  to  elude, 
and,  if  possible,  to  trample  upon,  the  sovereign  from 
whom  the  outrage  proceeds ;  and  the  temper  thus  gener- 
ated in  him  will  be  generated  in  those  who  are  witnesses 
of  the  wrong  done  him.  Such,  in  fact,  has  been  the  case 
where  this  system  has  been  carried  out.  At  no  times  have 
crimes  been  more  rife,  and  schemes  to  defy  or  elude  the 
law  more  rampant,  than  in  those  in  which  punishments 
for  the  sake  of  example  were  made  most  conspicuous  and 
horrible.  Nor  is  this  all.  To  assign  this  power  to  the  sov- 
ereign is  to  invest  him  with  absolutism.  If  the  object  is 
merely  to  deter  others  by  a  fearful  spectacle  of  torture  or 
death,  then  innocent  as  well  as  guilty  may  be  seized  upon 
as  the  victims  by  whom  the  spectacle  is  to  be  exhibited ;  and 
the  pain  inflicted  will  be  measured,  not  by  its  relation  to 
the  alleged  offense,  but  by  the  effect  it  is  likely  to  produce 
on  the  public  mind.  When  there  is  no  logical  relation  be- 
tween wrong  and  punishment,  justice  will  be  a  matter  of 
mere  arbitrary,  sensational  display.  The  object  will  be  to 
inflict  a  conspicuous  and  horrible  penalty  arbitrarily,  and 
thus  to  terrify  into  submission.  But  this  can  only  be  sus- 
tained by  the  ascription  to  the  sovereign  of  absolute 
power. 

2.  Eeform.  The  object  of  reform  is  to  arouse,  by  moral 
and  religious  influences,  the  torpid  moral  sense  of  the  con- 
vict, and  to  form  in  him  habits  of  honesty,  self-control, 
and  obedience  to  the  law ;  and  so  far  it  is  an  important 
auxiliary  in  penal  discipline.  But  reform  should  not  be 
carried  to  such  a  degree  as  to  diminish  the  necessary  pain- 
fulness  of  punishment,  since  a  punishment  which  does  not 
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inflict  pain  in  some  degree  proportionate  to  the  crime 
committed,  so  far  from  reforming  the  criminal,  will  lead 
him  to  regard  the  wrong  done  by  him  as  a  light  thing,  so 
viewed  by  the  public,  and  tend  rather  to  encourage  than  to 
check  him  in  a  lawless  career.  And  independent  of  this 
moral  mischief,  a  home  in  which  board,  lodging,  and  edu- 
cation are  given  without  expense,  will,  to  the  idle  and  des- 
titute, be  a  refuge  rather  to  be  sought  than  shunned.  To 
invest,  also,  the  sovereign  with  the  power  of  compulsory 
reformation,  irrespective  of  conviction  of  crime,  requires 
the  cession  to  him  of  despotic  prerogatives.  If  suscepti- 
bility to  reformation  is  the  condition  of  penal  discipline, 
there  is  no  one  on  whom  penal  discipline  may  not  be 
inflicted,  as  there  is  no  one  who  may  not  be  more  or  less 
reformed.  Not  only  would  this  make  the  sovereign  the 
master  of  the  persons  of  all  his  subjects,  but  he  would  be 
relieved  from  fixed  restrictions  as  to  the  nature  of  the 
punishment  to  be  imposed,  since  the  only  question  in  such 
cases  would  be,  "What  kind  of  punishment  would  Work 
reformation  in  a  person  of  this  particular  type?"  And, 
once  more,  no  obdurate  and  irreclaimable  criminal  could^ 
on  this  view,  be  punished,  for  the  reason  that  no  such 
criminal  could  be  reformed.  Reformation,  therefore,  if  it 
be  adopted  as  the  sole  ground  and  object  of  punishment, 
would  confer  an  entire  immunity  from  restraint  or  punT 
ishment  on  the  desperate  and  incorrigible  criminal,  while 
over  all  others  it  would  establish  the  surveillance  of  des- 
potism. 

3.  Retribution.  This,  so  far  as  concerns  public  justice, 
is  the  primary  object  of  punishment.  When,  however,  an 
individual,  as  well  as  the  body  politic,  is  aggrieved,  then 
it  is  proper,  in  cases  of  pecuniary  loss,  that  there  should 
be  a  pecuniary  satisfaction  ordered  to  the  party  injured. 
When  the  offense  is  one  which  assails  the  honor  of  an 
individual  (as  in  cases  of  libel),  it  is  the  practice  in  some 
jurisdictions  to  require  of  the  convict  an  apology,  and 
withdrawal  of  the  charge.  And,  incidentally,  in  the  appli- 
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cation  of  retribution,  prevention  and  reformation  should 
be  subserved.2 

§1889.  Adjusting  sentence.  In  adjusting  sentence, 

therefore,  under  our  American  system,  which  allows  so 
wide  a  discretion  to  the  court,  not  only  the  simplest  but 
the  wisest  course  for  the  court  is  to  adapt  the  duration  of 
imprisonment  to  the  defendant's  guilt,  keeping  at  the 
same  time  in  view,  as  forming  part  of  the  elements  of  this 
guilt,  his  character,  of  which  susceptibility  to  reformatory 
influences  is  an  ingredient.1  By  so  doing,  if  guilt  be  esti- 
mated according  to  its  inveterateness  and  heinousness, 
and  its  sentence  moulded  accordingly,  the  objects  of  the 
preventive  and  reformatory  systems  will  be  best  pro- 
moted. And  if  such  a  policy  be  firmly  executed,  the  ad- 
vantages of  what  has  been  called  the  exemplary  theory 
will  be  best  brought  out.  The  criminal  himself  will  receive 
the  punishment  which  in  justice  belongs  to  his  crime.  And 
the  example  of  such  punishment,  based,  not  on  any  capri- 
cious or  speculative  schemes,  but  on  the  plain  principle  that 
crime  is  punished  because  it  is  crime,  will  act  as  a  deter- 
rent just  in  proportion  as  it  is  justly  imposed  and  firmly 
executed. 

§  1890.   Evidence  may  be  eeceived  in  aggravation 

oe  mitigation  of  guilt.  Although,  when  the  punishment  is 
to  be  assessed  by  the  jury,  it  is  improper,  in  order  to  keep 
the  issue  single,  to  receive  evidence  of  other  offenses  than 
that  charged  in  the  indictment,  or  part  of  a  system  of 
which  such  offense  is  part,1  it  is  otherwise  when,  after  a 
verdict  of  guilty,  the  court  is  called  upon  to  sentence.  In 
such  case  the  court  may,  of  ita'own  motion,  take  notice  of 
a  prior  conviction  of  the  defendant  on  its  own  records,  or 
will  hear  proof  of  his  character  and  antecedents,  either  to 

2  For   a   full    discussion,    see    1  l  See    1    Kerr's    Whart.    Crim. 

Kerr's  Whart.  Crim.  Law,  §§  1  et  Law,  §§  12,  22. 

seq.,   and   see,  also,   15  Am.   Law  l  See  1  Whart.  Crim.  Ev.,   (Hil- 

Rev.  127.  ton's  ed.),  §§23  et  seq. 
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aggravate  or  extenuate  his  guilt.2  The  proof  in  the  latter 
relation  is  taken  usually  by  affidavits.3  Such  evidence, 
however,  is  only  receivable  in  matters  as  to  which  the 
court  has  discretion.* 


XVm.    EX  POST  FACTO  PENALTIES. 

§  1891.    How  far  constitutional.    In  other  volumes  is 
considered  the  question  how  far  ex  post  facto  legislation 


2  ALA. — Robbins  v.  State,  20 
Ala.  36.  ARK.— Sarah  v.  State,  18 
Ark.  114.  CAL. — People  v.  Jeffer- 
son, 52  Cal.  453.  MASS.— Com.  v. 
Horton,  26  Mass.  (9  Pick.)  206. 
N.  Y. — People  v.  Cochran,  2  John. 
73.  OHIO— Dick  v.  State,  3  Ohio 
St.  89.  ENG.— R.  v.  Mahon,  4  Ad. 
&  E.  475;  R.  v.  Dignam,  7  Ad.  &  E. 
593,  34  Eng.  C.  L.  316;  R.  v. 
Gregory,  1  Car.  &  K.  228,  47 
Eng.  C.  L.  228;  R.  v.  Morgan,  11 
East  457,  103  Eng.  Repr.  1080;  R. 
V.  Templeman,  1  Salk.  55,  91  Eng. 
Repr.  54;  R.  v.  Wilson,  4  T.  R.  487, 
100  Eng.  Repr.  1134. 

The  common  law  rule  that  such 
evidence  can  not  be  received  in 
cases  of  felony  applies  only  to 
such  felonies  as  are  capital.  See 
R.  v.  Ellis,  6  Barn.  &  C.  145,  13 
Eng.  C.  L.  76. 

3  Roscoe's  Crim.  Ev.,  §  222. 
4R.  v.  Ellis,  6  Barn.  &  C.  145, 

13  Eng.  C.  L.  76;  Burn's  Just. 
(29th  ed.),  §  933. 

Court  would  not  hear  proof  of 
utterly  distinct  offenses,  was  held 
in  Skains  v.  State,  21  Ala.  218, 
and  Ingraham  v.  State,  39  Ala. 
247. 

The  English  practice  is  thus 
stated  in  Roscoe's  Crim.  Ev., 
pp.  222-223: 

"Where  the  defendant  has  been 
Crim.  Proc— 146 


convicted  of  a  misdemeanor  in  the 
Queen's  Bench,  the  prosecutor, 
upon  the  motion  for  judgment, 
may  produce  affidavits  to  be  read 
in  aggravation  of  the  offense,  and 
the  defense  may  also  produce  affi- 
davits to  be  read  in  mitigation. 
Affidavits  in  aggravation  are  not 
allowed  in  felonies,  although  the 
record  has  been  removed  into  the 
Court  of  Queen's  Bench  by  cer- 
tiorari."—R.  v.  Ellis,  6  Barn.  &  C. 
145,  13  Eng.  C.  L.  76;  3  Burn's  Jus- 
tice (29th  ed.)  933. 

— Where  a  prisoner  pleaded 
guilty  at  the  Central  Criminal 
Court  to  a  misdemeanor,  and  affi- 
davits were  filed  both  in  mitiga- 
tion and  aggravation,  the  judges 
refused  to  hear  the  speeches  of 
counsel  on  either  side,  but  formed 
their  judgment  of  the  case  by 
reading  the  affidavits  (R.  v.  Greg- 
ory, 1  Car.  &  K.  228,  47  Eng.  C.  L. 
228) ;  but  it  is  usual  to  hear  coun- 
sel in  mitigation.  See,  also,  the 
same  case  as  to  removing  from 
the  files  of  the  court  affidavits  in 
mitigation  containing  scandalous 
and  irrelevant  matter,  such  being 
a  contempt  of  court;  and  also  as 
to  allowing  the  opposite  party  to 
deny  by  counter-affidavits  the  affi- 
davits filed  in  mitigation.  —  See, 
supra,   §  1345. 
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is  constitutional  in  respect  to  crime,1  and  it  is  there  shown 
that  a  statute  imposing  an  increase  of  punishment  does 
not  apply  to  crimes  committed  before  its  passage.  It  is 
otherwise  in  respect  to  statutes  lessening  the  penalty, 
which  may  be  applied  to  prior  offenses.2  What  are  to  be 
considered  lesser  penalties  is  elsewhere  discussed.3 

XIX.   BENEFIT  OF  CLEBGY. 

§  1892.  Now  abolished.  By  the  old  English  common 
law,  persons  who  were  in  clerk's  orders,  and  afterwards 
all  persons  whatsoever,  were  entitled  to  be  relieved  from 
capital  punishment,  unless  otherwise  ordered  by  statute, 
on  being  burned  in  the  hand.  The  object  was  to  mitigate 
the  ferocity  of  the  then  penal  system  by  which  to  all 
felonies  death  was  assigned.  With  the  subsequent  reduc- 
tion and  amelioration  of  punishments  the  reason  ceased ; 
and  benefit  of  clergy  by  act  of  Parliament  ceased  to  exist 
in  1828.  In  this  country,  although  in  some  states  recog- 
nized as  part  of  the  common  law,1  it  has  been  now  uni- 
versally abolished  either  by  express  enactment  or  by 
implication. 

H    Kerr's   Whart.    Crim.    Law,  p.  355;   United  States  v.  Ballard, 

§  43;  Whart.  Com.  Am.  Law,  §  473.  3  McL.  469,  Fed.  Cas.  No.  14507. 

2  Com.  v.  Wyman,  66  Mass.  (12  As  to  state  courts,  see  State  v. 

Cush.)   237;  Veal  v.  State,  8  Tex.  Gray,  5  N.  C.   (1  Murph.  L.)   147; 

App.  474;   Perez  v.  State,  8  Tex.  State  v.  Carroll,  24  N.  C.   (2  Ired. 

App.  610.  L.)  257;  State  v.  Sutcliff,  4  Strob. 

si    Kerr's   Whart.    Crim.    Law,  L.   (S.  C.)  372. 
§  42.  Benefit  of  clergy  was  recognized 

l  It    was    abolished    in    federal  In    Kentucky    until    abolished    by 

process  in  1790. — V.  S.  Rev.  Stats.,  statute  in  1847.    See  Shaler'a  Ken- 

§  5329,  2  Fed.  Stats.  Ann.,  1st  ed„  tucky  407. 
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with  due  course  of  justice. 
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§  1909.  Other  courts  are  limited  to  contempt  in  their 
presence;  practice  as  to  commissioners  and 
notaries. 

§  1910.   So  as  to  legislatures. 
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ence with  jury. 
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stantly returnable. 
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VII.  Punishment. 
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I.  introductory. 

§  1893.  In  general.  Contempt  is  such  disrespect  or 
disobedience  to  a  court  or  legislature  as  interferes  with 
the  due  administration  of  law.1  So  far  as  concerns  our 
first  inquiry,  contempts  may  be  divided  as  follows : 

l  See  Field  Fed.  Courts  435.  Ann.  Cas.  267;   15  Ann.  Cas.  253; 

As  to  power  of  courts  to  punish  17  L.  R.  A.  (N.  S.)  1049. 
for   contempt,   see   notes   98    Am.  In  Tennessee,  under  statute,  in- 
Dee.  413;    2  Am.  St.   Rep.  487;    8  ferior   courts   have    no    power   to 
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(a)  When  the  only  method  of  suppression  is  by  sum- 
mary commitment; 

(b)  When  there  are  other  methods  of  suppression. 

II.    WHEN  THE  ONLY  METHOD  OF  STJPPBESSION  IS  BY  SUMMARY 

COMMITMENT. 

§  1894.  In  such  case  attachment  may  issue.  In  such 
cases  there  is  no  question  that  an  attachment, .  on  due 
cause  shown,  may  issue,  and  the  defendant  be  committed. 

§  1895.  Attachment  may  issue  to  enforce  process.  If 
process  be  impeded,  no  case  can  be  tried.  Hence  it  is  a 
contempt,  punishable  by  summary  commitment,  to  inter- 
fere with  process  -,1  to  disobey  rules  or  orders,  obedience 
to  which  is  essential  to  the  progress  of  the  case  ;2  to  abuse 
process;3  to  rescue  a  prisoner  under  process;4  and  to 
serve  a  writ  (the  offender  being  the  sheriff)  improperly, 
or  to  refuse  to  serve  it  at  all,  or  to  make  a  false  return.5 

§  1896.  And  so  as  a  penalty  on  disobeying  proc- 
ess. The  same  remedy  is  applicable  to  disobedience  to  an 
injunction,  because  unless  attachment  and  commitment  in 
such  case  be  granted,  irreparable  injury  might  ensue  -,1  to 
disobedience  to  an  order  of  court  for  summary  payment, 

punish  for  contempt. — See  State  v.  6  Archbold's   Q.   B.   Prac.    (12th 

Galloway,  45  Tenn.  (5  Cold.)   326,  ed.)     1710;     State    v.    Tipton,     1 

98  Am.  Dec.  404.  Blackf.     (Ind.)     166;     People     v. 

1  Daniell's  Chancery  Prac.  (1871)  Marsh,  2  Cow.  (N.  Y.)  493;  Sum- 
387,  notes  411-427,  939;  Buck  v.  mers,  Ex  parte,  27  N.  C.  (5  Ired. 
Buck,  60  111.  115;  People  v.  Brad-'  L.)  149;  Pitman  v.  Clarke,  1 
ley,   60   111.   390;    State  v.   Sparks,  McMul.  L.  (S.  C.)  316. 

27  Tex.   627;    Price  v.  Hutchison,  l  Wait's  Prac.    (1873)    108,  112; 

L.  R.  9  Eq.  534.  Day's  Common  Law  Prac.    (1872) 

2  Daniell's  Ch.  Prac.  (1871)  937;  327;  Daniell's  Chan.  Prac.  (1871) 
Day's  Com.  Law  Pr.  (1872)  313;  1533;  Rogers  Man.  Co.  v.  Rogers, 
Archbold's  Q.  B.  Practice  (12th  38  Conn.  121;  People  ex  rel.  Davis 
ed.)    1711.  v.    Compton,    8    Sup.    Ct,    1    Duer 

3  Archbold's  Q.  B.  Prac.  (12th  (N.  Y.)  512;  affirmed  in  People  ex 
ed.)   1715.  rel.  Davis  v.   Sturtevant,  9  N.   Y. 

4  Archbold's  Q.  B.  Prac.  (12th  263;  Mead  v.  Norris,  21  Wis.  310; 
ed.)  1710.  Potter  v.  Muller,  1  Bond.  601,  Fed. 
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which  payment  can  not  be  otherwise  enforced;2  and  to 
disobedience  to  an  order  for  specific  conveyance.3 

§  1897.   And  so  on  physical  interference  with 

parties  and  receivers.  It  is  also  a  contempt  summarily 
punishable  to  prevent  a  party  from  bringing  suit,  because 
in  such  case  it  would  beg  the  question  to  turn  the  plaintiff 
back  to  a  common-law  suit  for  redress  -,1  and  to  carry  off 
a  ward  in  chancery,  attachment  being  the  only  mode  of 
enforcing  obedience.2  It  has  also  been  held  to  be  a  con- 
tempt to  resist  the  action  of  the  receivers  of  a  railroad 
corporation,  such  receivers  being  duly  appointed  by  the 
court.8 

§  1898.  And  so  on  publication  of  proceedings  or- 
dered not  to  be  published.  It  is  a  contempt,  also,  to  pub- 
lish testimony  which  the  court  has  ordered  not  to  be  pub- 
lished, when  the  injury  can  not  be  otherwise  redressed.1 

§  1899.   And  so  as  to  misconduct  op  officers  of 

court.  An  officer  of  the  court  may  so  conduct  himself 
during  the  trial  of  a  cause,  as  to  inflict,  if  not  stopped, 
irreparable  injury ;  and  in  such  case  attachment  for  con- 
tempt is  the  proper,  because  the  only,  remedy.  This  rule 
is  applied  to  all  misbehavior,  in  the  presence  of  the  court, 
of  attorneys  or  other  officers  of  the  court.1   And  it  has 

Cas.    No.    11333;     Woodworth    v.  parte,  13  Ves.  237,  33  Eng.  Repr. 

Rogers,  3  Wood.  &  M.  135,  Fed.  283. 

Cas.  No.  18018.  2Wellesley,  In  re,  2  Rus.  &  M. 

2  2    Wait's    Prac.    (1873)    249;  639. 

Remley  v.  De  Wall,  41  Ga.  466;  3  Doolittle,  In  re,  23   Fed.   550; 

Ford  v.  Ford,  10  Abb.  Pr.  N.   S.  Higglns,  In  re,  27  Fed.  443 ;  United 

(N.    Y.)    74,    41    How.    Pr.    169;  States  v.  Kane,  6  Cr.  L.  Mag.  530. 

Fischer    v.    Raub,    56    How.    Pr.  l  R.  v.  Clement,  4  Barn.  &  Aid. 

(N.  Y.)  218.  218,  6  Eng.  C.  L.  458. 

3  Daniell's  Ch.  Prac.  (1871)  1533.  l  Archbold's   Q.   B.   Prac.    (12th 
As  to  alimony,  see  Bissell,  In  re,  ed.)   1710;  Woolley,  In  re,  74  Ky. 

40  Mich.  63.  (11  Bush)  95;  Robinson,  Ex  parte, 

i  See  Whittem  v.  State,  36  Ind.  86  V.  S.  (19  Wall.)  505,  22  L.  Ed. 

196;   Littler  v.  Thomson,  2  Beav.  205;    Pitman's  Case,   1  Curt.   186, 

129,  48  Eng.  Repr.  1129;  Jones,  Ex  Fed.  Cas.  No.  11184. 
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been  justly  extended  (not  only  because  such  misconduct, 
consistently  with  prompt  justice,  can  not  be  otherwise 
properly  corrected,  but  because  such  officers  are  the 
court's  confidential  servants,  trusted  by2  third  parties  as 


As  to  extraordinary  instance  of 
exercise  of  this  power,  see  pro- 
ceedings in  Tweed's  Case,  60  N.  Y. 
5,  cited  supra,  §1538;  20  Cent. 
L.  J.  23. 

Attorney  drafting  petition  for 
rehearing  on  part  of  strangers  to 
action,  not  guilty  of  contempt 
therefor. — State  v.  Hansford,  43 
W.  Va.  776,  28  S.  E.  792. 

As  illustrating  the  necessity  of 
the  check,  see,  supra,  §§  1496  et 
seq. 

Attorney  publishing  libelous 
charge  against  judge  In  newspaper, 
not  punishable  for  contempt,  under 
West  Virginia  statute. — State  v. 
McClaugherty,  33  W.  Va.  255,  10 
S.  B.  407. 

Publication  by  an  attorney,  after 
a  case  is  ended,  reflecting  on  the 
court,  will  not  be  punished  as  a 
contempt — State  v.  Anderson,  40 
Iowa  207. 

Otherwise  where  the  publication 
is  made  while  the  case  is  still 
pending. — In  re  Woolley,  74  Ky. 
(11  Bush)   95. 

Attorney's  violation  of  oral  stip- 
ulation not  punishable  as  a  con- 
tempt.— Ex  parte  Buskirk,  25  TJ.  S. 
App.  613,  72  Fed.  20. 

Circular  letter  reflecting  on  con- 
duct of  cause,  not  punishable  as  a 
contempt. — Hillman  v.  Mutual  Life 
Ins.  Co.,  79  Fed.  751. 

Contempt  to  charge  a  judge  with 
prejudice  in  deciding  a  motion  for 
a  new  trial.  —  See  Harrison  v. 
State,  35  Ark.  458;  but  alitor  on 
motion  for  change  of  venue. — 
Curtis,  Ex  parte,  3  Minn.  274. 


Failure  of  counsel  to  obey  order 
of  court  to  turn  over  money  col- 
lected for  client. — Kirk  v.  Milwau- 
kee Dust  Collector  Mfg.  Co.,  26 
Fed.  501,  505,  508.  See  Burns  v. 
Allen,  15  R.  I.  32,  2  Am.  St.  Rep. 
844,  23  Atl.  35. 

Juror  corruptly  conferring  with 
party  during  trial,  guilty  of  con- 
tempt of  court.  —  In  re  May,  2 
Flipp.  568,  1  Fed.  742. 

Offering  money  to  witness  in 
hallway  held  to  be  misbehavior 
in  presence  of  the  court. — Petition 
of  Savin,  131  U.  S.  276,  33  L.  Ed. 
153,  9  Sup.  Ct.  Rep.  701. 

Resignation  of  officer  does  not 
divest  court  of  power  to  punish 
for  contempt.  —  The  Laurens,  1 
Abb.  (U.  S.)  302,  Fed.  Cas.  No. 
8121. 

In  Ex  parte  Robinson,  86  XT.  S. 
(19  Wall.)  505,  22  L.  Ed.  205,  it 
was  ruled  that  the  power  to  dis- 
bar an  attorney  is  possessed  by 
all  courts  which  have  authority  to 
admit  attorneys  to  practice.  But 
the  power  can  only  be  exercised 
when  there  has  been  such  conduct 
on  the  part  of  the  party  com- 
plained of  as  shows  him  to  be 
unfit  to  be  a  member  of  the  pro- 
fession; and  before  judgment  dis- 
barring him  can  be  rendered,  he 
should  have  notice  of  the  grounds 
of  complaint  against  him  and  op- 
portunity of  defense. 

2  See  Freston,  In  re,  49  L.  T. 
N.  S.  290. 

As  to  misconduct  of  counsel,  see, 
supra,  §  1513. 
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its  representatives)  to  malpractice  of  attorneys,  as  in 
withholding  papers  or  money  from  clients,8  and  to  clerks, 
masters,  and  referees,  for  any  improper  conduct  or  dis- 
obedience to  the  court.4 

—  And  so  as  to  obstruction  to  trial.  If  ob- 


§1900.   - 

struction  to  the  rendering  of  testimony  can  only  be  pun- 
ished by  indictment,  then  even  an  indictment  for  such 
misconduct  could,  by  continuance  of  the  misconduct,  be 
defeated,  and  no  redress  could  be  obtained.  Hence,  it  is 
a  contempt,  punishable  by  commitment,  for  a  witness  not 
to  attend  when  subpoenaed,  or  when  under  recognizance 
to  attend  -,1  for  a  witness,  when  attending,  to  refuse  to  be 
sworn;2  for  a  witness,  when  sworn,  to  refuse  to  answer;3 
for  a  third  party  to  induce  another  to  take  a  false  oath  ;4 


3  Smith,  Ex  parte,  28  Ind.  47; 
People  ex  rel.  Johnson  v.  Nevins, 
1  Hill  (N.  Y.)  154;  Newberry,  In 
re,  4  Ad.  &  B.  100,  31  Eng.  C.  L. 
62;  Willard,  Ex  parte,  2  J.  Scott 
(11  C.  B.)  544,  73  Eng.  C.  L.  543. 

In  North  Carolina  this  has  been 
held  to  apply  to  publications  by  at- 
torneys derogatory  to  c  o  u  r  t. — 
Biggs,  Ex  parte,  64  N.  C.  202; 
Moore,  Ex  parte,  64  N.  C.  398. 

i  Smith  v.  McLendon,  59  Ga.  523; 
Yates  v.  People,  6  Johns.  (N.  Y.) 
337;  Yates  v.  Lansing,  9  Johns. 
(N.  Y.)  395,  6  Am.  Dec.  290;  R.  v. 
Harland,  8  Dowl.  P.  C.  328. 

1 1  Whart.  Crim.  Ev.  (Hilton's 
ed.),  §  349;  Archbold's  Cr.  PI.  (17th 
ed.)  291;  2  Wait's  Prac.  (1873) 
722;  Conkling's  Prac.  (6th  ed.) 
410;  Day's  Common  Law.  Prac. 
(1872)  293,  311;  Burr's  Trial  354; 
Walker,  Ex  parte,  25  Ala.  81;  Lang- 
don,  Ex  parte,  25  Vt.  680;  Judson, 
Ex  parte,  3  Blatchf.  89,  Fed.  Cas. 
No.  7561;  Peck,  Ex  parte,  3  Blatchf. 
113,  Fed.  Cas.  No.  10885;  Judson, 
Ex  parte,  3  Blatchf.  148,  Fed.  Cas. 


No.    7563;    Roelker,    Ex   parte,    1 
Spr.  276,' Fed.  Cas.  No.  11995. 

In  Ellerbe,  In  re,  4  McCr.  449,  13 
Fed.  530,  4  Crim.  Law  Mag.  60,  it 
was  held  that  an  arrest  might  be 
made  by  order  of  a  district  judge 
in  any  part  of  the  "United  States 
besides  that  in  which  the  suit  was 
pending. 

2  United  States  v.  Coolidge,  2 
Gall.  364,  Fed.  Cas.  No.  14858. 

3  Day's  Prac.  (1872)  305,  311. 
MO. — Renshaw,  Ex  parte,  6  Mo. 
App.  474.  N.  Y. — People  ex  rel. 
Hockley  v.  Kelly,  24  N.  Y.  74;  Peo- 
ple v.  Phelps,  4  Thomp.  &  C.  467. 
TENN. — Hirsch  v.  State,  67  Tenn. 
(8  Baxt.)  89.  TEX.— Holman  v. 
Austin,  34  Tex.  668.  FED.— United 
States  v.  Caton,  1  Cr.  150,  Fed. 
Cas.  No.  14758. 

Applies  to  justices  of  the  peace. 
— Paley  on  Convictions  (1866)  329. 

Otherwise  as  to  notary  public. — 
Krieger,  Ex  parte,  7  Mo.  App.  367. 

4  Hull  v.  L'Eplattimer,  49  How. 
Pr.  (N.  Y.)  500. 
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for  a  third  party  to  endeavor  to  keep  a  witness  from  testi- 
fying,5 supposing  such  witness  to  have  been  subpoenaed  ;6 
for  a  witness,  when  ordered  to  leave  the  court  during  the 
examination  of  other  witnesses,  to  remain  in;7  and  for  a 
party  to  obtain  postponement  by  a  false  pretense  of  sick- 
ness.8 A  justice  of  the  peace,  in  some  states,  however,  has 
no  such  power.9 

§  1901.   And  so  as  to  disordeb  in  the  presence 

op  court.  If  it  be  necessary  to  prevent  disorder  in 
court  that  an  indictment  should  be  tried  against  the  of- 
fender, no  indictment  could  be  tried  against  the  offender 
on  account  of  the  disorder  in  court.  Hence  any  disturb- 
ance in  court  is  punishable  by  attachment  and  commit- 
ment.1 So  it  is  an  attachable  contempt  for  an  acquitted 
prisoner  to  swear  vengeance  on  the  prosecuting  witnesses 
within  the  precincts  of  the  court  ;2  for  a  person  to  use  in- 
sulting language  to  another  in  the  hearing  of  the  officers 
of  the  court,  and  in  its  presence  ;3  or  to  write  an  insulting 
letter  to  a  grand  jury  as  to  their  action  ;4  for  the  defen- 
dant to  address  the  jury  when  ordered  not  to  do  so  by  the 
court;5  for  persons  in  court  to  apply  insulting  language 
to  the  court,  or,  in  presence  of  the  court,  to  its  process  ;6 

5  Infra,  §  1911;  Whittem  v.  State,  v.  State,  36  Ind.  196;  Com.  v.  Wil- 

36  Ind.  196;  Burke  v.  State,  47  Ind.  son,    1    Phila.    (Pa.)    83;    United 

528 ;  Haskett  v.  State,  51  Ind.  176.  States  v.  Emerson,  4  Cr.  188,  Fed. 

See  2  Kerr's  Whart.  Crim.  Law,  Cas.  No.  15050. 

§  1597.  2  United  States  v.  Carter,  3  Cr. 

eMcConnell    v.    State,    46    Ind.  423,    Fed.    Cas.    No.    14740.    See 

298.  United  States  v.  Patterson,  26  Fed. 

i  People  v.  Boscowitch,  20  Cal.  509. 

436.    See,  supra,  §  1499,  note.  3  United    States   v.   Emerson,   4 

8  Welch  v.  Barber,  52  Conn.  147,  Cr.  188,  Fed.  Cas.  No.  15050. 

52  Am.  Rep.  567.  4  Tyler,  Ex   parte,   64   Cal.   434, 

9  Rutherford  v.  Holmes,  5  Hun      1  Pac.  884. 

(N.  Y.)  317;  affirmed,  66  N.  Y.  368;  5  Tidd's  Prac.    (Phil.  1856)    860. 

infra,  §  1909.  6  Daniell's    Chan.    Prac.    (1871) 

lArchbold's   Q.   B.    Prac.    (12th  387,    note    i,    936.      ILL.— Hill    v. 

ed.)  1710;  6  Robinson's  Prac.  698;  Crandall,  52  111.  70.     IND. — Little 

Smith,  Ex  parte,  28  Ind.  47;  Red-  v.  State,  90  Ind.  338,  46  Am.  Rep. 

man  v.  State,  28  Ind.  205;  Whittem  224;  Holman  v.  State,  105  Ind.  513, 
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for  persisting  in  performing  military  evolutions  with 
music  and  firing  of  guns  in  the  immediate  neighborhood 
of  the  court  during  its  session.7  But  not  so  of  an  affray  at 
a  tavern  where  a  judge  was  staying,  the  court  not  being 
in  session.8  So  it  is  a  contempt  to  assault  a  judge,  during 
a  recess  of  the  court,  for  words  said  or  action  taken  by 
him  when  sitting  as  judge.9  But  hasty  language  of  coun- 
sel, not  conveying  direct  insults  to  the  court,  will  not  be 
regarded  as  contempt.10 

§  1902.  — —  And  so  as  to  misconduct  of,  oe  tampering 
with,  juryman.  From  the  necessities  of  the  case,  it  is  a 
contempt,  punishable  by  commitment,  for  a  juryman  to 
wilfully  misconduct  himself,  when  impaneled  during  the 
trial  of  a  case,  in  such  a  way  as  to.  prevent  a  fair  and  de- 
corous trial.1  And  it  has  been  held  to  be  a  contempt  of 
court  to  solicit  a  juror  to  give  a  signal  after  the  jury  have 
retired,  to  indicate  whether  they  are  likely  to  agree,  so  as 
to  enable  the  party  soliciting  to  make  a  successful  bet  on 
the  question  of  agreement2  or  in  any  way  to  tamper  with 
the  jury.3  The  same  rule  has  been  applied  to  sending  vol- 

5   N.   B.    556.     N.   Y.  —  Robinson  estate  v.  Garland,  25  La.  Ann. 

v.    McElhane,    2    How.    Pr.    454.  532.    See  Com.  v.  Dandridge,  4  Va. 

ENG.— Wilson's  Case,  7  Ad.  &  E.  (2  Va.  Cas.)  405. 

(7   Q.  B.)    955;    R.  v.  Davison,   1  10  St.    Clair    v.    Pratt,    Wright 

Barn.  &  Aid.  329;  Price  v.  Hutch-  (Ohio)  532;  supra,  §1513. 

inson,  L.  R.  9  Eq.  534.  1  s        supraj  §§  1753.1777;   gtate 

Compare:    Neel  v.  State,  9  Ark.  y   Helvenston,  R.  M.  Charlt.  (Ga.) 

259,  50  Am.  Dec.  209.  offutt  y_   pam)tt)   x   Qr 

In  New  York,  under  Rev.  Stat.,  Fed   Cag   Nq   1Q453 
such  act,  to  be  a  contempt,  must 

involve     contemptuous     behavior  2  State  v-  Doty-  32  N"  J-  L-    <3 

during  session  of  court.-Bergh's  Vr->  403>  90  Am"  Dec"  671- 

Case,  16  Abb.  Pr.  N.   S.    (N.   Y.)  8  Supra,  §  1664. 

266.  In  State  v.  Blackwell,  10  S.  C. 

Expanded  by  §  143  of  Penal  Code  35,  it  was  held  that  attempts  to  in- 

of  1882.  fluence  a  jury,  when  made  a  statu- 

7  State  v.  Goff,  Wright  (Ohio)  tory  indictable  offense,  can  not  be 
78 ;  State  v.  Coulter,  Wright  punished  summarily  as  a  contempt. 
(Ohio)  421.  —See  State  v.  Doty,  32  N.  J.  L. 

8  Com.  v.  Stuart,  4  Va.    (2  Va.  (3  Vr.)  956. 
Cas.)   329. 
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unteer  information  to  a  grand  jury.4  It  is  also  a  contempt 
to  attempt  to  induce  an  officer  of  the  court  to  summon  cer- 
tain jurors  in  preference  to  others.8 

m.    when  the  contempt  can  be  suppressed  otherwise 
than  by  commitment. 

§  1903.  Criticisms  on  case  before  court  constitute 
contempt.  This  brings  us  to  what  is  called  constructive 
contempt;  embracing  partisan  publications  or  speeches 
on  a  litigated  issue;  whether  consisting  in  comments  on 
the  case,  or  remarks  reflecting  on  judge,  jury,  or  parties. 

By  the  English  law,  for  proceedings  such  as  these  an 
attachment  for  contempt  may  issue.  "It  is  a  special 
contempt,  punishable  by  the  committal  of  the  contemner, 
to  misrepresent  the  proceedings  of  the  court,  to  abuse 
the  parties  to  the  cause,  or  to  attempt  to  prejudice  the 
mind  of  the  public  against  them  before  its  cause  is  de- 
cided, or  to  publish  anything,  the  evident  result  of  which 
would  be  to  affect  the  administration  of  justice. ' ' x  Even 

4  Supra,  §  1295.  happen    that    proceedings    may 

5  Sinnott  v.  State,  79  Tenn.  (11  occur  such  as  have  now  called 
Lea)   281.  upon  us  to  interfere.     Sometimes 

l  Dan.  Chan.  Pr.  836.    See  Buck-  the    course    is    by    attacking    the 

ley,  In  re,  69  Cal.  1,  10  Pac.  69;  judge;  sometimes  by  attempting  to 

Cheadle  v.  State,  110  Ind.  301,  11  induce  him   to   alter  his  opinion, 

N.  E.  426;  Henry  v.  Ellis,  49  Iowa  or  to  take  a  course  different  from 

205.  that    which   he    would    otherwise 

As  sustaining  this  view  we  have  take;  more  commonly,  there  is  an 
an  argument  by  Blackburn,  J.,  de-  attempt  to  influence  the  trial  by 
livered  in  1873,  in  a  conspicuous  attacking  the  witnesses  or  appeal- 
trial  in  the  Queen's  Bench.  "Any  ing  to  public  justice,  so  as  to 
case  which  is  pending,"  said  this  prejudice  the  trial.  In  all  these 
learned  judge  (R.  v.  Skipworth,  12  ways,  great  mischief  may  be  done, 
Cox  C  C  377,  378),  "when  in  a  interfering  with  the  due  and  ordi- 
civil  or  criminal  court,  ought  to  be  nary  course  of  justice.  When  the 
tried  by  the  ordinary  means  of  attempt  is  by  an  act  which  is  itself 
justice,  and  in  the  present  case  punishable,  as  conspiracy,  libel,  or 
there  is  an  indictment  against  one  assault,  the  party  might,  of  course, 
of  the  persons  before  us  which  is  be  indicted  for  it;  but  the  prose- 
now  standing  for  trial.  That  case  cutlon,  though  sufficient  for  the 
ought  to  be  fairly  tried,  but  it  may  purpose  of  punishment,  might  be 
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a  threat  to  publish  papers  calculated  to  prejudice  a  case 
on  trial  may  be  contempt.2 

§1904.  And  so  as  to  other  publications  interfer- 
ing with  due  course  of  justice.  In  harmony  with  this 
view  it  has  been  held  a  contempt  to  publish  ex  parte 
extracts  from  evidence  or  pleadings;1  and  for  a  party 


made  greater  (better?)  for  the 
purpose  of  prevention;  the  mis- 
chief might  be  done,  and  the  ad- 
ministration of  justice  would  be 
prevented  or  prejudiced.  For  that 
reason,  from  the  earliest  times, 
the  superior  courts  of  law  and 
equity  have  exercised  the  jurisdic- 
tion of  prosecuting  such  attempts 
by  summary  proceedings  for  con- 
tempt, and  having  that  power,  it 
is  our  duty,  when  the  occasion 
comes,  to  exercise  it."  Hence,  in 
a  case  closely  related  to  that  in 
which  the  opinion  just  quoted  was 
delivered,  after  the  Tichborne 
claimant,  who  had  elected  to  be 
nonsuited  in  the  ejectment  brought 
by  him  to  establish  his  right  to 
the  Tichborne  estates,  had  been 
bound  over  for  perjury,  he  united 
with  some  of  his  supporters  in 
holding  public,  meetings  for  the  ob- 
taining funds  to  support  him  in 
the  trial  for  the  latter  offense.  At 
these  meetings,  Messrs.  Onslow 
and  Whalley,  members  of  parlia- 
ment, made  speeches  imputing  per- 
jury and  conspiracy  to  the  wit- 
nesses for  the  defense  on  the  trial 
of  the  ejectment,  and  prejudice 
and  partiality  to  Chief  Justice 
Cockburn,  who  they  said  had 
proved  himself  unfit  to  preside  at 
the  coming  trial.  The  innocence 
of  the  claimant,  and  the  injustice 
of  the  treatment  to  which  he  had 
been  subjected,  were  also  asserted. 
It  was  held  by  the  Queen's  Bench, 


in  January,  1873,  that  this  was  a 
contempt  subjecting  the  defend- 
ants to  fine  and  imprisonment,  but 
the  defendants,  disclaiming  con- 
tempt, were  merely  fined. — R.  v. 
Onslow,  12  Cox  C.  C.  358.  And 
see  article  in  2  London  Law  Mag. 
N.  S.   (1873)   164. 

Hence,  in  the  case  in  which  the 
above  opinion  of  Blackburn,  J., 
was  delivered,  and  in  which  was 
adduced  language  strongly  vitu- 
perative of  the  chief  justice,  and 
charging  him  with  premeditating 
injustice  in  the  then  approaching 
Tichborne  trial  for  perjury,  the  of- 
fender, declining  to  purge  him- 
self of  the  contempt,  was  impris- 
oned as  well  as  fined. — R.  v.  Skip- 
worth,  12  Cox  C.  C.  371;  3  Kerr's 
Whart.  Crim.  Law,  §  2213. 

In  State  v.  Anderson,  30  La.  Ann. 
557,  1  Southern  Law  Journal  183, 
an  interesting  opinion  is  given  as 
to  publication  by  federal  officers 
as  to  a  case  depending  in  a  state 
court. 

2Kitcat  v.  Sharp,  48  L.  T. 
N.  S.  64. 

In  North  Carolina  it  has  even 
been  held  to  be  a  contempt  for 
an  attorney  to  publish  a  paper 
charging  the  judge  with  indecent 
conduct  in  a  political  campaign. — 
Moore,  In  re,  63  N.  C.  397. 

i  Cheltenham  etc.  Railway  Co., 
In  re,  L.  R.  8  Eq.  580,  in  which  case 
a  petition  in  a  suit  for  winding  up 
a  company,  on  ground  of  fraud, 
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to  an  issue  in  chancery  to  write  to  a  master  in  chancery 
a  grossly  insulting  letter  in  reference  to  the  master's  con- 
duct in  the  case.2  And  the  rule  has  been  applied  to  pub- 
lications out  of  court  affecting  not  only  questions  to  come 
before  juries,  but  issues  pending  before  judges  sitting 
without  juries.3  The  same  doctrine  has  been  not  infre- 
quently held  in  the  United  States,4  though  in  most  of  the 
states  statutes  have  been  enacted  divesting  the  courts  of 
such  power.5  But  in  any  view,  to  justify  a  committal,  it 


was  published  by  a  newspaper  be- 
fore the  hearing  of  the  petition, 
and  this  was  held  by  Vice-Chan- 
cellor Malins  to  be  a  contempt. 
But  it  is  not  a  contempt  publicly 
to  solicit  subscriptions  for  the  de- 
fense of  a  defendant  on  a  pending 
criminal  charge. — R.  v.  Skipworth, 
12  Cox  C.  C.  371. 

2  Charlton's  Case,  2  My.  &  Cr. 
316,  40  Eng.  Repr.  661. 

3  Daw  v.  Bley,  L.  R.  7  Eq.  47; 
Tichborne  v.  Mostyn,  L.  R.  7  Eq. 
55;  Macartney  v.  Corry,  Irish  R.  7 
C.  L.  242. 

4  See  1  Hawley's  Cr.  R.  143. 
ARK.— State  v.  Morrill,  16  Ark. 
384.  ILL.— Stuart  v.  People,  4  111. 
(3  Scam.)  405.  N.  H—  Tenny,  Ex 
parte,  23  N.  H.  (3  Fost.)  162;  State 
v.  Matthews,  37  N.  H.  450;  Sturoc 
Matter  of,  48  N.  H.  428,  97  Am 
Rep.  626.  N.  Y. — People  v.  Freer, 
1  Cai.  518.  N.  C. — Moore,  In  re 
63  N.  C.  397;  Biggs,  Ex  parte,  64 
N.  C.  202.  PA. — Respublica  v.  Pass 
more,  3  Yeates  441,  2  Am.  Dec.  388 
FED. — Oswald's  Case,  1  U.  S.  (1 
Dall.)  319,  1  L.  Ed.  155;  Hollings 
worth  v.  Duane,  Wall.  77,  Fed.  Cas 
No.  6616;  United  States  v.  Duane 
Wall.  102,  Fed.  Cas.  No.  14997. 

As  disputing  the  power,  see  Dun 
ham  v.  State,  6  Iowa  245;  Hlckery, 
Ex  parte,  12  Miss.  751. 


5  See  Poulson,  Ex  parte,  15  Haz. 
Pa.  Reg.  380. 

In  a  remarkable  case  before  the 
Supreme  Court  of  Illinois,  sitting 
in  Ottawa,  Illinois,  in  November, 
1872,  a  majority  of  that  court  held 
that  it  was  a  contempt  to  publish 
in  a  Chicago  newspaper  an  article 
which,  in  speaking  of  a  criminal 
case  then  pending  in  error  before 
that  court,  said  that  the  defendant 
would  be  granted  a  new  trial,  sen- 
tenced to  imprisonment,  and  then 
pardoned,  "because  the  sum  of 
$1400  is  enough,  nowadays,  to  en- 
able a  man  to  purchase  immunity 
from  the  consequences  of  any 
crime." — People  v.  Wilson,  64  111. 
195,  16  Am.  Rep.  528. 

Ably,  however,  as  is  the  ques- 
tion argued  by  Lawrence,  C.  J., 
and  by  the  majority  of  the  court, 
and  great  as  is  the  respect  due  to 
Lawrence,  C.  J.,  for  the  indepen- 
dent and  bold  stand  taken  by  him 
in  this  and  other  points  regarding 
the  dignity  of  the  judiciary,  the 
conclusion  reached  can  not  be 
here  accepted  for  the  reasons 
stated  in  the  text.  In  the  same 
state,  since  the  repeal  of  the  stat- 
ute defining  the  power,  it  has  been 
held  that  the  courts  continue  to 
hold  the  usual  common  law  pow- 
ers, but  will  not  exercise  them  as 
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must  plainly  appear  that  the  effect  of  the  publication 
is  to  interfere  with  the  due  administration  of  justice.6 

§  1905.   But  summary  commitment  only  to  be 

used  when  necessary.  We  should  remember,  however, 
that  summary  commitment  is  a  process  only  to  be  used 
when  no  other  remedy  can  protect  public  justice  from  ob- 
struction.1 For  a  judge,  who  supposes  himself  insulted, 
to  fine  and  imprison  his  supposed  insulter,  may  be  nec- 
essary, as  where  the  insult  is  in  open  court,  and  is  of  such 
a  character  that  unless  it  is  summarily  stopped  and  pun- 
ished the  court  can  not  proceed  with  its  duties;  but  to 
enable  a  judge  to  punish  by  summary  procedure  con- 
tempts other  than  those  just  mentioned  is  to  set  at  naught, 
without  adequate  reason,  some  of  our  highest  constitu- 
tional sanctions.  Such  a  process  dispenses  with  a  grand 
jury.  It  inflicts  punishment  without  conviction  of  a  petit 
jury.  It  permits  the  party  who  supposes  himself  to  be 
injured  to  be  the  tribunal  which  binds  over,  finds  the 
bill,  decides  both  law  and  fact,  convicts,  and  sentences. 
We  are  also  told,  though  as  will  be  seen  erroneously,  by 
those  who  advocate  the  prerogative  to  its  full  extent, 
that  the  process  is  subject  neither  to  writ  of  error,  nor 
to  revision  by  habeas  corpus,  nor  pardon.2  But  the  pre- 
rogative rests  on  a  vicious  line  of  reasoning.  The  sup- 
posed contempt  is  such  that  the  judge  will  or  will  not 
be  intimidated  or  swerved  by  it  in  the  discharge  of  his 
duty.  If  not,  then  there  is  no  reason  for  such  an  extraor- 
dinary remedy.  If  otherwise,  then  for  the  judge  to  confess 
his  weakness  in  this  respect,  and  to  make  this  confession 
in  so  conspicuous  a  way,  is  at  least  as  injurious  to  public 
justice  as  is  the  publication  in  which  the  objectionable 

to  publications  which  do  not  ob-  i  See  Hirst,  In  re,  9  Phila.  (Pa.) 

struct   courts   in   the   exercise   of  216;    State  v.  Anderson,  40  Iowa 

their  functions. — Storey  v.  People,  207. 

79  111.  45,  22  Am.  Rep.  158.  2  S  e  e,     supra,     §1467;     infra, 

6  Plating  Co.  v.  Faquharson,  44  §§  1920,  1946. 
L.  T.  (N.  S.)  389. 
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matter  is  contained.  But  there  is  another  view  beyond 
this.  We  can  conceive  not  only  of  a  "weak  judge  who 
dreads  intimidation,  but  of  a  corrupt  judge  who  dreads 
exposure.  To  give  a  bad  and  bold  man  of  this  class  an 
engine  so  potent  as  this,  is  to  take  away  one  of  the  few 
means  by  which  he  can  be  exposed.  Certainly  a  preroga- 
tive so  violent  and  so  damaging  should  not  be  exercised 
except  in  case  of  necessity.8 

§  1906.  In  cases  op  this  class  an  ordinary  prosecution 
is  the  better  course.  But  is  such  engine,  in  cases  such 
as  those  we  now  contemplate,  necessary?  Would  not  a 
binding  over  for  trial,  or  a  binding  over  to  keep  the 
peace,  in  each  of  the  above-mentioned  cases,  afford  a  suf- 
ficient remedy?  Suppose  the  case  to  be  one  of  such  criti- 
cism on  a  pending  case  as  is  calculated  to  interfere  with 
a  due  discharge  by  court  or  jury  of  their  respective  duties 
or  to  prevent,  by  fanning  a  public  excitement  on  the  sub- 
ject, a  fair  trial.  In  such  case  the  law  of  libel  may  be 
invoked;  and  by  that  law  it  is  indictable  not  only  to 
comment  on  a  pending  case,  but  to  publish  ex  parte  ex- 
tracts from  the  record  or  evidence.1  Our  ordinary  con- 
stitutional remedies  are,  therefore,  sufficient  to  punish 
and  silence  such  offenders.  The  defendant  can  be  arrested 
and  held  to  bail,  or,  in  default  of  bail,  committed  to 
prison;  and  if  the  offense  be  repeated,  and  he  be  at 
large,  the  bail  can  be  increased.  Or  suppose  the  offense 
to  consist  in  attempts,  out  of  court,  to  influence  the  jury. 
Here  the  offender  is  indictable  for  embracery,  and  can  be 
arrested  and  bailed  or  committed  for  this  offense.2    Or 

3  By    Rev.    Stat.,     §  725,    "such  cial    transactions,     and    the    dis- 

power  to  punish  contempts   shall  obedience    or    resistance    by    any 

not  be  construed  to  extend  to  any  such  officer,  or  by  any  party,  juror, 

cases   except   the   misbehavior   of  'witness,   or  other  person,  to  any 

any  person  in  their  (the  courts')  lawful  writ,"  etc. 

presence,  or  so  near  thereto  as  to  i  See    3    Kerr's    Whart.    Crim. 

obstruct  the  administration  of  jus-  Law,  §§  1961  et  seq. 

tice,  the  misbehavior  of  any  of  the  2  Infra,  §  1912. 
officers  of  said  courts,  in  their  offi- 
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suppose  the  case  to  consist  in  slanderous  words  addressed 
to  the  court.  If  this  is  during  a  trial,  then  a  commitment 
for  contempt  is  necessary,  for  otherwise  no  trial,  not 
even  that  for  instituting  criminal  proceedings  to  prevent 
such  misconduct,  could  go  on.  But  if  the  slanderous  lan- 
guage be  not  used  during  trial,  nor  in  the  court  room 
or  its  approaches,  then  it  can  be  sufficiently  punished,  and 
its  repetition  sufficiently  guarded  against,  by  an  arrest 
and  binding  over  for  trial,  or  an  arrest  and  binding  over 
to  keep  the  peace.  For  it  is  an  indictable  offense  to  ad- 
dress slanderous  words  to  a  magistrate;3  and  indepen- 
dently of  this,  an  offender  of  this  class  may  be  bound  over 
to  keep  the  peace,  and  placed  under  bonds  sufficiently 
heavy,  if  not  to  compel  good  behavior,  at  least  to  incar- 
cerate him  as  completely  as  if  he  were  imprisoned  for 
contempt.  But  a  binding  over  to  keep  the  peace  has  none 
of  the  distinctive  objections,  by  which  commitments  for 
contempt  are  beset.  In  such  a  binding  over,  the  state  is 
the  prosecutor,  and  not  the  offended  judge.  The  proceed- 
ings are  not  inquisitorial,  as  is  the  case  with  contempt, 
but  the  defendant  meets  the  witnesses  against  him  face  to 
face.  The  writ  of  habeas  corpus  is  open  in  such  case  as 
a  remedy,  wbile  its  application  to  commitments  for  con- 
tempt is  contested  where  the  committing  court  has  juris- 
diction.4 The  remedy  by  binding  over,  while  equally  effi- 
cacious, is  less  harsh,  and  not  likely  to  awaken  that  public 
sympathy  which  often,  unconsciously,  arises  for  one  who 
is  summarily  punished  by  high  prerogative.5  And  while 
the  common  law  process  of  binding  over  gives  all  due  pro- 

3  2  Kerr's  Whart.  (Mm.  Law,  watched,  and  exercised  with  the 
§  1936.  greatest   anxiety   on   the   part   of 

4  See,  infra,  §  1946.  the  judge  to  see  that  there  is  no 

5  In  Re  Clements  (36  L.  T.  Rep.  other  more  which  is  not  open  to 
N.  S.  332),  Sir  George  Jessel  said:  the  objection  of  arbitrariness,  and, 
"This  jurisdiction  of  committing  to  a  certain  extent,  unlimited 
for  contempt,  being  practically  ar-  power,  which  can  be  brought  to 
bitrary  and  unlimited,  should  be  bear  upon  the  subject." 

moat    jealously     and     carefully 
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tection  to  the  citizen,  that  of  commitment  for  constrnctive 
contempt  may  be  pleaded,  as  will  presently  be  seen,  as  a 
precedent  for  incarceration,  unrelievable  by  habeas  cor- 
pus, of  those  whose  criticisms  may  be  deemed  contemp- 
tuous by  legislature  if  not  by  executive. 

§  1907.  Danger  of  depositing  such  power  in  courts. 
It  may  well  be  asked  why,,  if  such  an  extreme  remedy  is 
necessary  in  case  of  the  judiciary,  is  it  not  in  case  of 
the  executive?  The  executive,  in  cases  of  application  for 
pardon,  exercises  a  semi-judicial  function,  in  which, 
equally  with  the  judge  trying  the  case,  it  is  important 
that  he  should  be  kept  free  from  the  influences  of  fear, 
favor,  or  affection.  The  executive,  when  dealing  with 
great  questions  of  war,  or  almost  equally  great  questions 
of  currency  expansion  or  contraction,  should  be  in  an 
eminent  degree  superior  to  the  clamor  of  ignorant  or 
timid  or  fanatical  declaimers,  and  to  the  false  public 
sentiment  generated  by  desperate  speculators,  and  even 
to  the  true  public  sentiment  generated  by  a  real  but  base- 
less panic.  Who,  however,  would  consider  it  consistent 
with  either  law  or  liberty  for  the  executive  to  summarily 
arrest  and  imprison,  without  the  relief  of  bail,  without  the 
interposition  of  a  responsible  prosecutor,  without  exami- 
nation of  witnesses,  without  the  right  of  subsequent  re- 
vision by  habeas  corpus,  those  from  whom  such  publica- 
tions should  issue?  Or,  to  take  an  alternative  still  more 
applicable,  is  such  a  prerogative  safely  to  be  claimed  for 
the  legislature?  The  legislature  is  co-ordinate  in  power 
and  dignity  with  the  judiciary.  The  legislature,  either 
federal  or  state,  has  no  doubt  power  to  punish  summarily 
for  contempts  by  which  the  exercise  of  its  distinctive 
functions  is  physically  impeded;  but  can  we  rightfully 
claim  for  the  legislature  power  to  commit  summarily  per- 
sons criticising,  no  matter  how  unfairly  or  corruptly,  mea- 
sures over  which  it  is  still  deliberating?  But  if  the  exer- 
cise of  such  a  power  is  not  permitted  to  executive  or 
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legislature,  why  should  it  be  conceded  to  the  judiciary? 
Or,  if  so  conceded  to  the  judiciary,  why  should  we  with- 
draw from  the  prerogative  those  general  considerations  of 
policy  already  noticed,1  which,  while  retaining  for  libels 
common  law  prosecutions,  invoke,  in  the  institution  of  such 
prosecutions,  peculiar  caution,  tenderness,  and  reserve? 
But  however  these  questions  may  be  determined,  two 
points  remain:  First,  the  doctrine  of  constructive  con- 
tempt is  of  recent  introduction,  not  being  part  of  the 
common  law  brought  with  them  to  this  country  by  our 
colonists  ;2  and,  secondly,  it  is  a  violent  remedy,  justifiable 


1 3  Kerr's  Whart.  Crim.  Law, 
§  1932. 

2  No  English  case  for  construc- 
tive contempt  is  reported  prior  to 
the  American  Revolution.  The 
earliest  case  in  which  the  question 
arose  was  that  of  the  printer 
Almon,  proceeded  against  in  1765, 
for  contempt  of  court,  in  publish- 
ing an  attack  on  the  chief  justice, 
imputing  improper  and  corrupt  con- 
duct in  his  office,  and  in  whose  case 
Sir  E.  Wilmot,  one  of  the  judges, 
prepared  an  elaborate  judgment 
vindicating  the  punishment  of  the 
printer  by  fine  and  imprisonment 
— a  judgment,  however,  never  de- 
livered, the  proceedings  being 
abandoned,  and  the  publication  of 
the  proposed  judgment,  in  Sir  B. 
Wilmot's  opinion,  being,  as  is 
stated,  without  his  sanction.  So 
far  as  concerns  inferior  courts, 
the  jurisdiction,  as  will  presently 
be  seen,  is  now  expressly  denied 
by  the  English  Queen's  Bench,  and 
so  far  as  concerns  superior  courts, 
it  is  justified  by  Cockburn,  Ch.  J., 
only  on  the  fiction  of  the  presence 
of  the  sovereign  in  such  courts. 
"The  power  of  committing  for  con- 
tempts committed  in  the  face  of 
the    court    is    given    to    inferior 


courts,  but  they  had  not  power  so 
to  punish  contempts  committed 
out  of  court.  There  is  an  obvious 
distinction  between  inferior  courts 
created  by  statute  and  superior 
courts  of  law  or  equity.  In  these 
superior  courts  the  power  is  in- 
herent in  their  constitution,  has 
been  coeval  with  their  original  in- 
stitution, and  has  been  always 
exercised.  The  origin  can  be 
traced  to  the  time  when  all  the 
courts  arose  as  divisions  of  the 
curia  regis — the  supreme  court  of 
the  sovereign,  in  which  he  person- 
ally, or  by  his  immediate  represen- 
tative, sat  to  administer  justice. 
The  power  of  the  courts  in  this 
respect  was  an  emanation  from  the 
royal  authority,  which,  when  exer- 
cised personally,  or  in  the  pres- 
ence of  the  sovereign,  made  a  con- 
tempt of  the  crown  punishable 
summarily,  and  hence  the  power 
passed  to  the  superior  courts  when 
they  were  created.  It  is  a  very 
different  thing  when  we  come  to 
the  inferior  courts,  which  have 
never  exercised  this  power,  or 
have  never  been  recognized  as 
possessing  it,  and  we  think  in 
those  courts  it  does  not  exist." — R. 
v.  Lefroy,  L.  R.  8  Q.  B.  Div.  134,  as 


1908 


WHO  ISSUES  COMMITMENT. 


2339 


only  in  cases  not  reached  by  bindings  over  to  keep  the 
peace,  or  bindings  over  for  trial.8 

Where,  however,  the  case  is  one  in  which  summary  pro- 
ceedings for  contempt  afford  a  suitable  redress,  the  juris- 
diction is  not  ousted  by  the  fact  that  the  offense  might  be 
prosecuted  by  indictment  or  information.4 


IV.    BY  WHOM  SUCH  COMMITMENT  MAY  BE  ISSUED. 

§  1908.  SuPEBIOB  COUETS  HAVE  POWEB  TO  ISSUE  COMMON- 
LAW  commitments.  That  superior  courts  have  the  usual 
common  law  power  in  this  respect  has  been  already  seen. 
However  this  power  may  be  limited,  in  courts  of  this 
class,  when  acting  judicially  it  unquestionably  resides.1  It 


stated   in  the   London   Times   of 
February  1,  1873. 

A  late  writer  In  Notes  and 
Queries  gives  an  interesting  sketch 
of  the  early  history  of  the  offense: 
"In  the  collection  of  laws  of 
Henry  I  it  is  called  contemptus 
brevium,  or  contempt  of  the  king's 
legal  writs.  At  that  time  contempt 
of  court  was  punished  with  a  fine. 
A  remarkable  fact  in  connection 
with  the  subject  is,  that  the 
method  of  the  punishment  has  be- 
come more  summary  in  the  later 
times.  In  the  reign  of  Henry  H, 
mere  disrespect  or  disturbance 
was  not  visited  with  immediate 
severity,  but  the  offender  was  for- 
mally indicted.  A  case  has  come 
down  to  us  in  which  one  of  the 
king's  judges  was  insulted,  and 
this  method  was  pursued.  The 
present  process  of  attachment  or 
arrest  was  only  employed  in  cases 
where  there  had  been  disregard 
of  the  legal  writs  of  the  court.  An 
early,  although  scarcely  an  authen- 
tic case  of  contempt  of  court,  is 
afforded  by  the  commitment  of  the 
Prince   of  Wales,   by   Chief  Jus- 


tice Gascoigne,  in  the  reign  of 
Henry  IV." 

As  a  point  of  special  interest  at 
the  present  time  it  may  be  re- 
marked that  efforts  to  influence 
jurors  were  never  deemed  con- 
tempt, but  were  indictable  as  a 
common  law  offense,  known  as 
"embracery  of  jurors." 

s  As  sustaining  this  view,  but  in 
marked  conflict  with  other  Eng- 
lish cases,  see  R.  v.  Gilham,  1 
M.  &  M.  165,  22  Eng.  C.  L.  469, 
where  it  was  held  by  Littledale 
and  Gaselee,  JJ.,  that  it  was  not 
a  contempt,  which  the  judge  could 
interfere  to  stop,  to  exhibit  in  an 
assize  town  an  inflammatory  pub- 
lication respecting  a  crime  about 
to  be  tried  in  the  assizes. 

4  See  5  Crim.  Law  Mag.  166; 
supra,  §1374;  Arnold  v.  Com.,  80 
Ky.  300,  44  Am.  Rep.  480. 

i  See  People  v.  Phelps,  4  Thomp. 
&  C.  (N.  Y.)  467. 

As  to  Connecticut,  see  Middle- 
brook  v.  State,  43  Conn.  257,  21 
Am.  Rep.  650. 

In  Robinson,  Ex  parte,  86  V.  S. 
(19  Wall.)    505,  22   L.  Ed.  205,  it 
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is  otherwise  as  to  courts  when  acting  ministerially.2 

§  1909.  Other  courts  limited  to  contempts  in  their 
presence;  practice  as  to  commissioners  and  notaries. 
Inferior  courts,  justices,  and  commissioners  are  limited, 
in  the  issue  of  summary  commitments,  to  contempts  com- 
mitted in  their  presence,  unless  ampler  powers  be  given 
them  by  the  legislature.1  Commissioners  in  the  United 
States  Circuit  or  Territorial  courts  have  not,  unless  in 
cases  where  the  statute  gives  that  power  to  officers  of  this 
class,  even  the  power  to  commit  a  non-answering  witness 
for  contempt.   The  process  must  be  asked  for  from  the 


was  held  that  the  power  is  in- 
herent in  the  courts  of  the  United 
States;  but  that  the  Act  of  Con- 
gress of  March  2,  1831,  entitled 
"An  Act  Declaratory  of  the  Law 
concerning  Contempts  of  Court," 
limits  the  power  of  the  Circuit  and 
District  Courts  of  the  United 
States  to  three  classes  of  cases: 
1st.  Where  there  has  been  misbe- 
havior of  a  person  in  the  presence 
of  the  courts,  or  so  near  thereto 
as  to  obstruct  the  administration 
of  justice;  2d.  Where  there  has 
been  misbehavior  of  any  officer  of 
the  courts  in  his  official  trans- 
actions; and,  3d.  Where  there  has 
been  disobedience  or  resistance  by 
any  officer,  party,  juror,  witness,  or 
other  person,  to  any  lawful  writ, 
process,  order,  rule,  decree,  or 
command  of  the  courts.  It  was 
further  ruled  that  the  17th  section 
of  the  Judiciary  Act  of  1789,  in 
prescribing  fine  or  imprisonment 
as  the  punishment  which  may  be 
inflicted  by  the  courts  of  the 
United  States  for  contempts,  op- 
erates as  a  limitation  upon  the 
manner  in  which  their  power  in 


this  respect  may  be  exercised,  and 
is  a  negation  of  all  other  modes  of 
punishment. 

The  legislature,  while  it  can 
limit  the  exercise  of  this  power, 
can  not  absolutely  deprive  the 
courts  of  its  exercise.  —  State  v. 
Merrill,  16  Ark.  384;  Millington, 
In  re,  24  Kan.  214;  Wolley,  In  re, 
74  Ky.  (11  Bush)  95. 

2  See  Clark  v.  People,  1  111. 
(Breese)  266;  Smith,  Ex  parte,  28 
Ind.  47;  Gorham  v.  Luckett,  45 
Ky.  (6  B.  Mon.)  638. 

l  CAL. — Batcheldor  v.  Moore,  42 
Cal.  412.  CONN.— Noyes  v.  Byxbee, 
45  Conn.  382.  MASS.— Clark  v. 
May,  68  Mass.  (2  Gray)  410,  61 
Am.  Dec.  470;  Cartwright's  Case, 
114  Mass.  230.  N.  J.— Kerrigan, 
In  re,  33  N.  J.  L.  (4  Vr.)  344. 
N.  Y— Watson,  In  re,  3  Lans.  408. 
S.  C. — State  v.  Applegate,  2 
McC.  L.  110.  TENN— State  v.  Gal- 
loway, 45  Tenn.  (5  Cold.)  326,  98 
Am.  Dec.  404.  FED.  —  Hollings- 
worth  v.  Duane,  Wall.  77,  Fed.  Cas. 
No.  6616.  ENG.— R.  v.  Lefroy,  L.  R. 
8  Q.  B.  Div.  134. 
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circuit  or  territorial  judge;2  though  it  has  been  held 
that  commissioners  may  exercise  the  powers  belonging  to 
local  justices  of  the  peace.3  Nor  has  a  notary  public 
this  power.4  When  necessary  under  a  commission  in 
chancery  procedure,  the  course  is  to  apply  to  the  court 
from  whom  the  commission  issues.5 

In  New  York,  by  the  Penal  Code  of  1884,  sec.  143,  dis- 
orderly conduct  in  presence  of  courts  not  of  record,  as 
well  as  of  record,  and  in  the  presence  of  referees  when 
acting  under  order  of  court,  is  made  a  criminal  contempt. 

In  Pennsylvania,  a  justice  of  the  peace,  at  common 
law,  has  not  power  to  commit  even  for  direct  contempt. 
His  course,  if  there  be  such  contempt,  is  to  remit  the  case 
to  the  proper  court,  in  order  to  obtain  the  action  of  such 
court.6  A  similar  view  is  maintained  in  New  Jersey, 
where  the  power  is  denied  to  a  recorder  of  a  city  who 
is  invested  with  the  powers  of  a  justice  of  the  peace;7 
and  to  a  justice  of  the  peace  sitting  for  the  trial  of  minor 
civil  issues.8   In  England,  however,  the  right  to  commit 

2  Judson,  In  re,  3  Blatchf.  148,  Commissioners  of  supreme  court 
Fed.  Cas.  No.  7563.                               have  no  jurisdiction  to  arrest  and 

At    common    law    referees    and      Punish  for  contempt.  —  People  v. 

commissioners  have  not  the  power      Carrington,  5  Utah  531,  17  Pac.  735. 

4Rapalje  on  Contempts,  p.  10; 

Burtt  v.  Pyle,  89  Ind.  398;  Kreiger, 

Ex  parte,  7  Mo.  App.  367. 
ait  v.  Allen,  45  Wis.  100.  Contra.  Abel>g  Cage;  1%  Kan  ^ 

3  United  States  v.  Schumann,  2  6  Dan.  Ch.  Pr.  1178  et  seq. 
Abb.  N.  S.  523,  Fed.  Cas.  No.  16235.  6  Brooker  v.  Com.,  12  Serg.  &  R. 
See  Doll,  Ex  parte,  27  Leg.  Int.  20,  (pa_)    175;    Albright   v.   Lapp,    26 
11  Int.  Rev.  Rec.  36,  7  Phila.  Rep.  pa.  st.  99,  67  Am.  Dec.  402. 

595,  Fed.  Cas.  No.  3968.  By   statute    (Brightly,   273)    the 

Compare:    Gordon,  Ex  parte,  4  power  is  given  to  justices  in  Alle- 

Cr.  572,  Fed.  Cas.  No.  5628;  United  gheny  County. 

States  v.  Rundlett,  2  Curt.  41,  Fed.  7  Kerrigan,   In   re,   33    N.   J.    L. 

Cas.  No.  16208;   United  States  v.  (4  Vr.)    344. 

Horton,  2  Dill.  94,  Fed.  Cas.  No.  8  Rhinehart  v.  Lance,  43  N.  J.  L. 

15393.  (14  Vr.)  317. 


unless  by  statute. — La  Fontaine  v, 
Underwriters,  83  N.  C.  132;  Stew- 
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for  contempts  in  facie  curias  is  reserved  to  justices  ;9  and 
such  is  the  practice  in  several  of  our  own  states.10 

§  1910.   So  as  to  legislatures.   It  has  been  held 

that  it  is  within  the  power  of  the  houses  of  congress  and 
of  the  state  legislatures  to  commit  for  contempt,  not  only 
for  disorder  during  their  sessions,  but  for  a  refusal  to 
testify  in  any  inquiry  they  may  institute.1    That  both 


9  Paley  on  Convictions  (1866) 
329. 

Have  no  such  power  at  common 
law,  when  sitting  singly,  is  argued 
with  much  acuteness  by  Depue,  J., 
in  Rhinehart  v.  Lance,  43  N.  J.  L. 
(14  Vr.)  317. 

io  Hill  v.  Crandall,  52  111.  70; 
Robb  v.  McDonald,  29  Iowa  330,  4 
Am.  Rep.  211;  State  v.  Towle,  42 
N.  H.  540;  Cooper,  In  re,  32  Vt. 
253. 

In  Alabama,  neither  police  mag- 
istrates nor  justices  of  the  peace 
have  the  power  to  punish  for  con- 
tempt—State v.  McDuffle,  52 
Ala.   4. 

In  Illinois,  neither  police  magis- 
trates nor  justices  have  this  power. 
—Newton  v.  Locklin,  77  111.  103. 

As  to  New  York,  the  power  is 
said  to  exist  in  justices  at  com- 
mon law.  —  C  o  w  e  n's  Treatise, 
§  1334.  For  this  Mr.  Cowen  cites: 
Mather  v.  Hood,  8  John.  (N.  Y.) 
44,  and  Richmond  v.  Dayton,  10 
John.  (N.  Y.)  393,  cases,  however, 
which  only  go  to  the  justices' 
right  to  convict  of  forcible  entry, 
and  to  bind  over  for  good  be- 
havior in  cases  of  disorder.  The 
right  can  now  only  be  exercised  in 
the  cases  specified  by  statute. — 
People  v.  Webster,  3  Park.  Cr. 
Rep.   (N.  Y.)   503. 

— The  statute  gives  the  power  to 
justices  in  cases  where  witnesses 


refuse  to  answer  questions,  and 
when  there  is  a  prior  oath  as  to 
the  materiality  of  the  question. — 
Rutherford  v.  Holmes,  66  N.  Y. 
368,  affirming  5  Hun  (N.  Y.)   317. 

l  6  Robinson's  Pract.  694;  Stew- 
art v.  Blaine,  1  McArth.  (D.  C.) 
453;  Nugent,  Ex  parte,  4  Clark 
(Phila.)  107,  1  Am.  L.  J.  107;  Fal- 
vey,  In  re,  7  Wis.  630;  Anderson 
v.  Dunn,  19  TJ.  S.  (6  Wheat.)  204, 
5  L.  Ed.  242. 

A  curious  question,  as  to  the 
right  of  the  legislature  to  punish 
for  contempt,  arose  in  Pennsylva- 
nia in  1758.  Dr.  William  Smith, 
provost  of  the  University  of  Penn- 
sylvania, gave  great  offense  to  the 
provincial  assembly  by  taking  part 
in  the  publication  of  a  petition  to 
the  assembly  which  that  body 
deemed  libelous.  He  was  com- 
mitted for  contempt,  and  this 
commitment  was  renewed  by  a 
succeeding  assembly.  The  assem- 
bly, in  the  commitment,  directed 
the  sheriff  to  refuse  to  obey  all 
writs  of  habeas  corpus.  An  appeal 
was  taken  to  England;  and  the 
law  officers  of  the  crown  gave  it 
as  their  opinion  that  though  the 
paper  in  question  was  a  libel,  it 
could  not  be  treated  as  a  contempt 
by  a  legislature  elected  after  its 
publication.  It  was  further  held 
that  the  direction  to  the  sheriff 
not  to  obey  a  writ  of  habeas  cor- 
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these  functions  reside  in  each  of  the  houses  of  the  British 
parliament  can  not  be  questioned.2  But  it  is  now  held 
by  the  Supreme  Court  of  the  United  States  that  the 
House  of  Representatives  of  the  United  States  has  no 
power  to  commit  for  contempt  witnesses  refusing  to  an- 
swer questions  in  inquiries  instituted  by  it  not  connected 
with  the  election  of  its  members  or  with  impeachment 
procedure.3  The  same  reasoning  applies  to  the  legisla- 
tures of  the  particular  states.  And  it  is  clear  that  in  any 
view  that  the  power  of  committal  for  contempt  does  not 
belong  to  inferior  legislatures,  such  as  town  councils  or 
town  meetings.4  The  remedy  for  disturbance  in  such  case 
is  binding  over  to  keep  the  peace,  or  indictment  for  dis- 
turbing a  meeting. 

v.  indictability  op  contempts  :  embeaceby.1 

§  1911.  Interference  with  public  justice  indictable. 
It  has  been  already  noticed  that  attempts  to  interfere  with 
the  production  of  evidence  in  a  case  are  indictable  at 
common  law.2  It  is  also  clear  that  all  disorder  in  a  court- 
pus  was  unwarrantable.  The  latter  signed  to  either  congress  or  state 
points  were  affirmed  by  the  privy  legislatures  in  this  country,  which 
council.  See  Life  of  Rev.  William  are  creatures  of  the  constitutions 
Smith,  D.  D.,  by  H.  W.  Smith,  by  which  they  are  limited. 
Phila.,  1879,  chs.  xii,  xiv.  4  Thus  it  has  been  held  in  Massa- 

See,  on  this  topic,  article  in  21  chusetts  that  an  act  of  the  legisla- 
Cent.  L.  J.  43.  ture  giving  to  municipal  corpora- 

2  1  Kent  Com.  236;  1  Story  on  tions  power  to  punish  for  contempt 
Const.,  §  847;  People  v.  Keeler,  89  is  unconstitutional.  —  Whitcomb's 
N.  Y.  463,  52  Am.  Rep.  49,  2  N.  E.  Case,  120  Mass.  118,  21  Am.  Rep. 
615;  Burdett  v.  Abbot,  14  East  502.  See,  also,  Maulsby,  Ex  parte, 
1-131,     104    Eng.     Repr.     501-551;      13  Md.  642. 

Shaftsbury's  Case,  1  Mod.  144,  157,  l  As   to   embracery    and   indict- 

86  Eng.  Repr.  792,  799;    Crosby's  ment  therefor,   see,  supra,   §§601 

Case,  1  Wils.  188.  et  seq. 

3  Kilbourne  v.  Thompson,  103  2  2  Kerr's  Whart.  Crim.  Law, 
V.  S.  168,  26  L.  Ed.  377.  §  1597;   People  v.  Mead,  92  N.  Y. 

The  reason  given  is  that  the  om-  415,    1   N.   Y.   Cr.   Rep. .  417.     See 

nipotence  assigned  to  the  British  Ellerbe,   In    re,    4    McCr.    449,    13 

parliament,  which  creates  the  Brit-  Fed.  530,  4  Crim.  L.  Mag.  60,  under 

ish  constitution,   can  not   be  as-  Federal  Revised  Statutes,'  §  1014,  2 
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room,  and  all  attempts,  forcible  or  fraudulent,  to  inter- 
fere with  or  prevent  the  due  course  of  public  justice, 
are  in  like  manner  indictable.  So,  by  the  better  opinion, 
is  insolent,  or  abusive,  or  corrupt  language  addressed  to 
a  justice  of  the  peace  when  in  the  execution  of  his  office.3 
"Whether  attempt  to  intimidate  or  cajole  a  judge  is  in- 
dictable  has  been  doubted;  though  it  is  clearly  ground, 
on  reasoning  already  given,  for  a  binding  over  to  good 
behavior. 

§  1912.  So  WITH  EMBRACERY,  OR  IMPROPER  INTER- 
FERENCE with  jury.  By  the  common  law  it  is  an  indict- 
able offense  to  approach  jurymen  for  the  purpose  of 
intimidating  or  influencing  them.1  Under  the  title  of  em- 
bracery, such  attempts  have  been  treated  as  forming  a 
substantive  offense,  independent  of  the  question  of  suc- 
cess.2 By  a  statute  of  the  United  States  the  offense  has 
in  the  federal  courts  a  specific  penalty.3  And  such  mis- 
conduct is  in  any  view  a  contempt.4 

vi.  practice. 

§  1913.  In  cases  in  face  of  court,  rule  may  be  made 
instantly  returnable.  When  a  contempt,  punishable  by 
summary  commitment,  takes  place  in  the  face  of  the 
court,  the  court  may  order  a  rule  on  the  offender,  return- 
Fed.  Stats.  Ann.,  1st  ed.,  p.  321,  Woodward,  J.,  in  Albright  v.  Lapp, 
2  Fed.  Stats.  Ann.,  2d  ed.,  p.  654.      26  Pa.  St.  99,  67  Am.  Dec.  402. 

3  Supra,    §§  251,   1899;    3   Kerr's  x  Thomp   &  Mer  on  Jur  _  §  364; 

Whart.  Crim.  Law,  §1938.  supra>  §§  113(  1264>  1309;   Com    v 

In    R.  v.  Lefroy,  L.  R.  8  Q.  B.      Kauffman,  1  Phila.  (Pa.)  534. 
Div.    134,   Mellor,    J.,    said,    "that 
judges  of  inferior  courts  have  pro- 
tection by  way  of  criminal  infor- 
mation,  in   cases    of   imputations 
upon   their   character   or   conduct 
calculated  to  affect  the   adminis- 
tration of  justice.   And  it  was  not  3  Supra,  §  1664. 
thought  necessary   to   give   them  4  Gandy  v.   State,   13   Neb.   445, 
greater  power."                                       14  N.  W.  143;    Harwell  v.   State, 

To  same  effect,  see  remarks  of      78  Tenn.  (10  Lea)  544. 


2  Supra,  §§  601  et  seq.,  1295, 
1664;  3  Kerr's  Whart.  Crim.  Law, 
§2215;  1  Hawk.,  b.  i.,  ch.  85; 
Whart.  Prec.  1022;  State  v.  Sales, 
2  Nev.  268. 


§1914 
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able  instanter,  to  show  cause  "why  he  should  not  be  com- 
mitted; though  sometimes  the  rule  to  show  cause  is  dis- 
pensed with,  and  the  offender  simply  required  to  purge 
himself  or  stand  committed.1  No  evidence  need  in  such 
case  be  taken,3  the  matter  being  within  the  judicial  notice 
of  the  court.3  And  in  case  of  the  offender  absconding, 
the  court  may  sentence  him  at  any  time  during  the  term 
when  he  is  brought  back.4 

—  Otherwise  as  to  contempts  not  in  face 


§1914.    - 

of  court.  For  contempts  not  in  facie  curiae  a  rule  to  show 
cause  is  necessary;1  and  affidavits  must  be  produced2  to 
prove  the  inculpatory  facts,  in  all  cases  in  which  the  pro- 
ceeding is  not  based  on  a  return  of  record  by  the  proper 
officer.3  The  defendant  then,  and  not  till  then,  is  called 
upon  to  purge  himself  from  the  contempt.4 


i  See  exhaustive  article  on  pro- 
cedure in  case  of  criminal  con- 
tempts, by  the  late  Judge  Seymour 
D.  Thompson,  in  5  Crim.  Law  Mag. 
484. 

2  4  BI.  Com.  (Wend,  ed.)  283  et 
seq.;  Smethurst,  In  re,  2  Sandf. 
(N.  Y.)  724;  Com.  v.  Snowdon, 
1  Brewst.  (Pa.)  218;  United  States 
v.  Wayne,  Wall.  134,  Fed.  Cas. 
No.  16654;  Durant  v.  Washington 
Co.,  1  Woolw.  377,  Fed.  Cas.  No. 
4191. 

3  People  v.  Kelly,  24  N.  Y.  75. 

4  See  Middlebrook  v.  State,  43 
Conn.  257,  21  Am.  Rep.  650. 

i  Notice  is  essential.  —  State  v. 
Matthews,  37  N.  H.  450;  Somersett 
v.  Lellers,  7  N.  J.  L.  (2  Halst.)  31; 
Langdon,  Ex  parte,  25  Vt.  680. 

This  question  is  elaborately  dis- 
cussed by  Judge  Thompson  in  5 
Crim.  Law  Mag.  490  et  seq. 

2  Davis,  In  re,  81  N.  C.  72 ;  State 
v.  Blackwell,  10  S.  C.  35;  Judson, 
In  re,  3  Blatchf.  148,  Fed.  Cas. 
No.  7563. 


See  5  Crim.  Law  Mag.  485. 

Affidavit  an  essential  prerequi- 
site in  some  states. — Batchelder  v. 
Moore,  42  Cal.  412;  Phillips  v. 
Welch,  13  Nev.  158. 

3  Wright,  Ex  parte,  65  Ind.  504, 
508;  State  v.  Ackerson,  25  N.  J.  L. 
(1  Dutch)  209;  R.  v.  Elkins,  4 
Burr.  2129,  98  Eng.  Repr.  110. 

4  CAL. — Batchelder  v.  Moore,  42 
Cal.  412.  IND.— Whitten  v.  State, 
36  Ind.  196;  McConnell  v.  State,  46 
Ind.  298;  Burke  v.  State,  47  Ind. 
528.  FED.— Stanwood  v.  Green,  2 
Abb.  184,  Fed.  Cas.  No.  13301;  Jud- 
son, In  re,  3  Blatchf.  148,  Fed.  Cas. 
No.  7563;  Lee  v.  Chadwick,  11  Int. 
Rev.  Rec.  133,  Fed.  Cas.  No.  2570; 
Hollingsworth  v.  Duane,  Wall.  141, 
Fed.  Cas.  No.  6617.  ENG.— R.  v. 
Lefroy,  L.  R.  8  Q.  B.  Div.  134; 
R.  v.  Onslow,  12  Cox  C.  C.  358;  R. 
v.  Skipworth,  12  Cox  C.  C.  371. 

See,  also,  1  Whart.  Crim.  Ev. 
(Hilton's   ed.),   §350. 

Party  accused  entitled  to  be 
heard. — State   v.    Judges,    32    La. 
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§  1915.  Heabing  may  be  inquisitorial.  The  process, 
in  the  hearing,  on  the  question  of  purging,  is  inquisi- 
torial, in  so  far  that  it  calls  upon  the  defendant  to  purge 
himself  from  the  contempt.  If  disrespect  is  disavowed 
or  apologized  for,  and  reparation,  in  proper  cases,  made, 
then  the  punishment  is  mitigated,  or  made  nominal,  on 
payment  of  costs.1  Evidence  contradicting  that  of  the 
party  purging  himself  can  not  at  common  law  be  re- 
ceived, his  answers  being  conclusive;2  though  he  may  in 
such  evidence  expose  himself  to  an  indictment  for  per- 
jury.8 In  equity  process,  however,  the  answers  so  made 
may  be  contested. 

VH.    PUNISHMENT. 

§  1916.  Court  may  fine  and  imprison.  Where,  as  in 
the  case  of  a  witness  not  attending  through  inadver- 
tence, no  contempt  is  intended,  and  the  offense  is  purged, 
the  court  may  sentence  simply  to  payment  of  costs,  and 
require  recognizances  for  good  behavior.1  The  court 
has  power,  however,  as  has  been  seen,  to  fine  and  im- 
prison, and  to  imprison  until  the  fine  be  paid;2  and  in 
case  of  attorneys,  to  strike  their  names  from  the  roll,  or 

Ann.   1256;    Kilgore,   Ex   parte,   3  Contra:    Henry  v.  Ellis,  49  Iowa 

Tex.  App.  247.  205;   State  v.  Matthews,  37  N.  H. 

l  As  illustrating  the  practice,  see  450! 

McDermott  v.  State,  10  N.  J.  L.  (5  As  to  the  rule  of  evidence,  see 

Halst.)  63;  People  v.  Few,  2  John.  Bates.  Casej  55  N   H   325.  united 

(N.    Y.)    290;    United    States    v.  states  v.  Dodge,  2  Gall.  313,  Fed. 

Scholfield,    1    Cr.    130,    Fed.    Cas.  cas   No  14975 

™  ^V^V-  !«f°£  V^  3  United  States  v.  Dodge,  2  Gall. 

287,  Fed.  Cas.  No    3652;   Beebee,  Fefl  Cag  Nq 

Ex  parte,  2  Wall.  Jr.  127,  Fed.  Cas. 

No.   1220;    R.  v.   Onslow,   12   Cox  1  United  States  v.  Caton,  1  Cr. 


C.  C.  378. 


150,  Fed.  Cas.  No.  14758. 


2  ILL.— Buck  v.  Buck,  60  111.  105.  As  to  practice  in  respect  to  per- 

IND.— Haskett   v.    State,    51    Ind.  Jury,  see  Brinkley  v.  Brinkley,  47 

176.    N.   C— Biggs,   Ex   parte,    64  N.  H.  40;   Wells  v.  Com.,   62  Va. 

N.   C.   202.    FED.— Pitman,  In  re,  (21  Gratt.)  500. 

1  Curt.  186,  Fed.  Cas.  No.  11184.  2  Crittenden,  Ex  parte,  62  Cal. 

ENG.— R.  y.  Vaughan,  1  Dougl.  516,  534. 
99  Eng.  Repr.  329. 
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suspend  them  for  a  fixed  period.8  No  bail,  after  commit- 
ment, it  has  been  said,  can  be  received;4  but  this  must 
be  qualified  by  the  position  that  the  court  can  order 
bail  for  good  behavior  as  a  substitute  for  commitment.5 

§  1917.  Commitment  must  be  fob  fixed  pebiod.  A 
commitment  for  contempt,  when  imposed  as  a  punish- 
ment, must  be  for  a  fixed  period;  otherwise  it  is  void. 
It  is  otherwise,  however,  when  the  commitment  is  to  en- 
force a  particular  duty  (e.  g.,  to  testify),  in  which  case 
the  imprisonment  may  be  directed  to  continue  until  the 
duty  be  performed.1 

§  1918.  Fine  goes  to  state.  The  fine  goes  to  the  state ; 
not  to  any  party  injured.1  But  it  seems  that  to  the  fine 
may  be  added  the  plaintiff's  counsel  fees  and  costs  in- 
curred in  resistance  of  the  application.2 

vm.   conviction  no  bab  to  pboceedings. 

§  1919.  Contempt  not  babbed  by  otheb  pbocedtjbe. 
Contempt  is  not  barred  by  other  procedure,  based  on  in- 
juries inflicted  by  the  contemptuous  act  on  third  parties,1 

3  Smith  v.  Matham,  4  Dowl.  &  R.  Mullee,  In  re,  7  Blatchf.  23,  Fed. 
738;  Stephens  v.  Hill,  10  M.  &  W.  Morris  v.  Whitehead,  65  N.  C.  637; 
28.   See,  supra,  §  1899.  Cas.  No.  9911. 

4  Kearney,  Ex   parte,   20   U.   S.  2  Doubleday    v.    Sherman,    8 
(7  Wheat.)   38,  5  L.  Ed.  211;   but  Blatchf.  45,  Fed.  Cas.  No.   4020. 
this  rests  on  the  limited  appellate  Under  the  federal  statutes  the 
power  of  the  TJ.  S.  Supreme  Court,  court  imposing  a  fine  for  contempt 

5  Magennis  v.  Parkhurst,  4  N.  J.  will  not  remit  it,  this  being  solely 
Eq.  (3  Gr.)  433;  People  v.  Bennett,  a  matter  belonging  to  the  pardon- 
4  Pai.  (N.  Y.)  282;  United  States  ing  power,  until  the  executive,  on 
v.  Caton,  1  Cr.  150,  Fed.  Cas.  No.  being  appealed  to,  finally  refuses 
14758;  United  States  v.  Atchison  to  exercise  jurisdiction  over  the 
etc.  R.  Co.,  16  Fed.  853;  Childerns  matter. — Mullee,  In  re,  7  Blatchf. 
v.  Saxby,  1  Vern.  207,  23  Eng.  23,  Fed.  Cas.  No.  9911.  See  Kear- 
Repr.  417.  ney,  Ex  parte,  20  U.  S.  (7  Wheat.) 

l  Supra,  §§  111  et  seq.;  William-  38,  5  L.  Ed.  211;  3  Op.  Atty.-Gen. 

son's  Case,  26  Pa.  St.  23;   Com.  v.  622;   4  Op.  Atty.-Gen.  458;    5  Op. 

Small,  26  Pa.  St.  42.  Atty.-Gen.  579. 

l  Rhodes,  In  re,  65  N.  C.  518;  i  Supra,  §1374. 
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the  reason  being  that  the  personal  injury  and  the  con- 
tempt having  different  juridical  relations,  each  with  a  dis- 
tinct penalty,  have  distinct  punishments.2 


ix.  appeal,  error,  and  pardon. 

§  1920.  When  on  record,  process  may  be  revised  in 
error.  From  the  high  and  extreme  prerogative  that  com- 
mitment for  contempt  involves,  it  is  right  that  when  exer- 
cised by  an  inferior  court  it  should  be  the  subject  of  re- 
vision by  a  superior  court,  whenever  the  record  can  be 
removed  or  the  issue  in  any  way  transferred,  either  in  the 
way  of  appeal,  or  by  writ  of  error.  Such  is  the  sound 
opinion;1  though  where  there  is  no  statutory  mode  of 
revisal,  and  the  record  does  not  show  the  facts,  the  at- 
tempt thus  to  review  must  necessarily  fail.2  Yet,  where 


2  See  State  v.  Woodfin,  27  N.  C. 
(5  Ired.  L.)  199,  42  Am.  Dec. 
161;  State  v.  Williams,  2  Speers 
(S.  C.)  26. 

For  case  of  modification  of  sen- 
tence, see  Middlebrook  v.  State,  43 
Conn.  257,  21  Am.  Rep.  650. 

i  CAL. — Rowe,  Ex  parte,  7  Cal. 
175;  People  v.  O'Neill,  47  Cal.  109. 
GA. — Cabot  v.  Yarborough,  27  Ga. 
476;  Howard  v.  Durand,  36  Ga. 
346,  91  Am.  Dec.  767.  ILL.— Stuart 
v.  People,  4  111.  (3  Scam.)  395. 
IND.— Whittem  v.  State,  36  Ind. 
196.  KY.— Bicldey  v.  Com.,  25  Ky. 
(2  J.  J.  Marsh.)  572.  MASS.— Clark 
v.  May,  68  Mass.  (2  Gray)  410,  61 
Am.  Dec.  470.  MO. — Jilz,  Ex  parte, 
64  Mo.  205,  27  Am.  Rep.  218. 
NEB.— Gandy  v.  State,  13  Neb.  445, 
14  N.  W.  143.  N.  Y—  Yates,  Ex 
parte,  6  Johns.  337;  Albany  Bank 
v.  Schermerhorn,  9  Pai.  372,  38 
Am.  Dec.  551;  People  v.  Kelly,  24 
N.  Y.  74;  Pitt  v.  Davison,  37  N.  Y. 
235.  N.  C. — Summers,  Ex  parte,  27 


N.  C.  (5  Ired.  L.)  149.  PA.— Hum- 
mell,  In  re,  9  Watts  416;  Com.  v. 
Newton,  1  Grant  453.  TEX.— Jor- 
dan v.  State,  14  Tex.  436.  VT  — 
Langdon,  Ex  parte,  25  Vt.  680. 
VA.— Stokely  v.  Com.,  3  Va.  (1  Va. 
Cas.)  330;  Baltimore  &  O.  R.  R.  v. 
Wheeling,  53  Va.  (12  Gratt.)  40. 

This  view  is  ably  vindicated  in 
Whittem  v.  State,  36  Ind.  196, 
though  see  Burke  v.  State,  47  Ind. 
528. 

There  is  an  appeal  for  abuse  of 
discretion.  See  Howard  v.  Durand, 

36  Ga.  346,  91  Am.  Dec.  767. 

—In  People  v.  O'Neill,  47  Cal. 
109,  it  was  held  that  the  action  of 
the  court  below  was  always  re- 
versible for  want  of  jurisdiction. 

2  See,  for  cases  of  this:  Gates  v. 
McDaniel,  4  Stew.  &  P.  (Ala.)  69; 
Maulsby,  Ex  parte,  13  Md.  625; 
Adams,  Ex  parte,  25  Miss.  883,  59 
Am.  Dec.  234;  State  v.  Thurmond, 

37  Tex.  340;  Cooper,  In  re,  32  Vt. 
258;  Kearney,  Ex  parte,  20  U.  S. 
(7  Wheat.)  38,  5  L.  Ed.  391. 


i§  1921,  1922         PAEDON  NOT  RELEASE.  234D 

there  is  no  process  of  appeal,  the  inferior  court  may  be 
restrained  from  proceeding  by  injunction  or  prohibition.3 

§  1921.  When  by  habeas  corpus.  Commitments  for 
contempt  can  not  ordinarily  be  reviewed  by  a  co-ordinate 
court  on  habeas  corpus;1  though  it  is  held  that  a  federal 
court  may  review  on  habeas  corpus  such  a  commitment 
by  a  state  court,  when  in  violation  of  a  federal  statute 
or  constitutional  sanction.2 

§  1922.  Pabdon  does  not  usually  release.  Pardon,  it 
has  been  already  noticed,  has  been  held  not  to  release 
from  imprisonment  for  contempt,  though  the  better  opin- 
ion is  to  the  contrary.1  It  should  be  added  that  the 
right  to  pardon  and  remit  has  been  claimed,  in  contempts 
committed  in  the  federal  courts,  by  the  President  of  the 
United  States.2 

3  R.  v.  Lefroy,  L.  R.  8  Q.  B.  Div.  2  Infra,  §§  1926,  1936. 

134,  cited  fully,  supra,  §  1909,  n.  l  Supra,  §  1467. 

l  State  v.  Seaton,  61  Iowa  563,  2  See  remarks  of  Blatchford,  J., 

16  N.  W.  736;   Haines  v.  Haines,  in  Re  Mullee,  7  Blatchf.  25,  Fed. 

35  Mich.  138;    Shattuck  v.   State,  Cas.   No.   9911,   and   see   State   v. 

51  Miss.  50,  24  Am.  Rep.  624;  Peo-  Sauvinet,  24  La.  Ann.  119,  13  Am. 

pie  v.  Jacobs,  66  N.  Y.  8.  Rep.  115.    Supra,  §  1467. 

But  see  more  fully,  infra,  §  1946. 
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§  1923.   "Writ  available  at  any  stage  of  imprisonment. 

§  1924.   "Writ  can  not  be  suspended  by  President  or  governor. 

§  1925.    State  court  can  not  discharge  persons  under  federal 
arrest. 

§  1926.   Federal  courts  may  review  state  arrests. 

§  1927.    Petition  should  state  facts  and  be  verified  by  affidavit. 

§  1928.   May  be  applied  for  by  next  friend. 

§  1929.    "Writ  to  be  directed  to  custodian,  and  to  be  served  per- 
sonally. 

§  1930.    Notice  to  be  given  to  prosecution. 

§  1931.   Writ  not  granted  when  relator  should  be  remanded. 

§  1932.   Relator,  if  in  custody,  must  be  produced  immediately  in 
court;  but  sickness  cause  for  delay. 

§  1933.    Causes  of  detention  must  be  returned. 

§  1934.    Return  must  not  be  evasive. 

§  1935.   Writ  to  be  enforced  by  attachment. 

§  1936.    Return  may  be  controverted. 

§  1937.    Discharge  from  defects  of  process;  and  so  in  cases  of 
oppression. 

§  1938.    Writ  may  test  extradition  process. 

§  1939.    Writ  may  obtain  redress  from  void  sentence. 

§  1940.   But  can  not  overhaul  indictment,  or  matters  within 

province  of  trial  court. 

§  1941.    Writ  can  not  collaterally  correct  errors. 

§  1942.   Nor  will  hearing  be  interrupted. 

§  1943.    Distinctive  practice  in  cases  in  which  there  is  no  writ  of 
error. 

§  1944.   Military  judgments  can  not  be  thus  reviewed. 

§  1945.   Nor  summary  police  convictions. 

§  1946.   Nor  committals  for  contempt. 

§  1947.    Court  determines  questions  of  fact. 

§  1948.   Probable  cause  enough. 

§  1949.    Evidence  not  excluded  on  technical  grounds. 

§  1950.   Remitting  evidence  and  record  by  certiorari. 
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§  1951.   Affidavits  may  be  received. 

§  1952.   No  discharge  for  technical  defects  or  variances 

§  1953.    Discharge  from  pardon,  or  statute  of  limitations. 

§  1954.  Discharge  from  want  of  probable  cause ;  adjustment  of 
bail. 

§  1955.   Judgment  must  be  discharge  or  remander. 

§  1956.    During  hearing  custody  is  in  court  of  writ. 

§  1957.  Writ  of  error  not  permissible  at  common  law;  proceed- 
ings in  error. 

§  1958.    How  far  discharge  affects  subsequent  apprehension. 

§  1923.  Writ  available  at  any  stage  of  imprisonment. 
The  writ  of  habeas  corpus,  while  the  first,  is  also  the  last 
process  to  which  an  arrested  person  can  resort  for  the 
purpose  of  having  his  case  tested  by  a  court  of  justice ; 
and  a  brief  summary  of  the  law  in  this  relation  may  not 
improperly  close  the  present  volume.  The  writ  is  one  of 
the  high  prerogatives  of  the  people  as  a  sovereign,  and 
its  object  is  to  enable  any  person  within  the  territorial 
limits  of  the  state,  alien  or  subject,  no  matter  what  may 
be  the  disabilities  or  infamy  under  which  he  labors,  to 
obtain  at  any  period  the  judgment  of  a  judicial  tribunal 
as  to  the  legality  of  an  imprisonment  in  which  he  may  be 
detained.  The  origin'  and  history  of  the  statute  provid- 
ing this  writ,  however,  are  beyond  our  present  province ; 
and  it  is  equally  out  of  our  range  to  discuss  the  cases  in 
which  the  writ  may  be  used  to  obtain  adjudications  on  the 
lawfulness  of  custody  other  than  that  imposed  by  crim- 
inal process.  To  the  writ  as  a  mode  of  obtaining  relief 
from  an  arrest  under  a  criminal  charge  our  attention 
must  be  confined.1 

l  The  right  is  by  common  law. —  Taney,    C.    J.,    In     Merryman's 

Le  Besset,  Ex  parte,  6  Ad.  &  E.  Case,  1  Taney  246,  Fed.  Cas.  No. 

N.  S.  (6  Q.  B.)  481,  51  Eng.  C.  L.  9487,   also   to   same   effect.     This 

480.  case  is  reviewed,  with  authorities, 

Lord   Mansfield's  speech  in  the  in  9  Am.  Law  Rep.  705. 

House  of  Lords,  June,  1758,  is  to  Compare:   Pomeroy's  Archbold's 

the  same  effect.— Campbell's  Lives  Cr.  PI.  &  Pr.  190  et  seq.;  22  Am. 

of  Chief  Justices,  vol.  ii,  p.  453.  Law  Rev.  149. 


2352 


CRIMINAL  PROCEDURE. 


§1924 


§  1924.  "Writ  can  not  be  suspended  by  Peesident  oe 
governob.  It  is  not  within  the  constitutional  power  of 
the  President  of  the  United  States  to  suspend  the  oper- 
ation of  the  writ,  or  to  authorize  such  suspension  by  a 
military  officer.    The  prerogative  of  suspending  the  writ 


Actual  restraint  of  liberty  essen- 
tial; prisoner  must  be  in  involun- 
tary custody,  is  the  general,  but 
not  the  universal  holding  of  the 
courts.  D.  C. — Wales,  In  re,  4 
Mock.  38.  GA. — Lark  v.  State,  55 
Ga.  435  (sentence  to  "work  on 
chain  gang"  does  not  deprive  of 
"liberty"  and  entitle  to  writ). 
MONT.— O'Brien,  In  re,  29  Mont. 
530,  75  Pac.  196.  OKLA.— Dykes, 
In  re,  13  Okla.  339,  74  Pac.  506. 
PA. — Com.  v.  Doran,  15  Pa.  Co.  Ct. 
Rep.  385.  TEX. — Cole,  Ex  parte, 
14  Tex.  App.  579;  Patterson,  Ex 
parte,  56  S.  W.  912;  Chestnutt,  Ex 
parte,  39  Tex.  Cr.  Rep.  624,  47 
S.  W.  649.  UTAH— Meears,  Ex 
parte,  3  Utah  50,  5  Pac.  552.  FED. 
—Wales  v.  Whitney,  114  U.  S.  564, 
29  L.  Ed.  277,  5  Sup.  Ct.  Rep.  1050; 
Wilson  v.  Marshall,  1  Cr.  608,  Fed. 
Cas.  No.  17822. 

Compare:  Mackenzie  v.  Barrett, 
73  C.  C.  A.  280,  141  Fed.  964. 

Person  deprived  of  privilege  of 
going  when  and  where  he  pleases, 
is  "restrained  of  his  liberty,"  and 
entitled  to  the  writ. — Com.  v.  Ridg- 
way,  2  Ashm.  (Pa.)  247. 

Discharge  on  bail  person  not  en- 
titled to  writ,  the  all  but  universal 
rule.  KAN. — Territory  v.  Cutler, 
1  Kan.  565.  MISS.— Walker,  In  re, 
53  Miss.  366;  Caples,  In  re,  58 
Miss.  358.  NEB.— Spring  v.  Dahl- 
man,  34  Neb.  692,  52  N.  W.  567. 
N.  J.— Ryan  v.  State,  7  N.  J.  Law 
Journal  308.  N.  Y— Lampert,  Ex 
parte,  21  Hun  154.     PA.— Com.  v. 


Gill,  10  Pa.  Co.  Ct.  Rep.  71;  Com. 
v.  Connell,  13  Pa.  Co.  Ct.  Rep. 
103;  Com.  v.  Sheriff,  2  Pa.  Dist. 
Rep.  319;  Com.  v.  Gill,  48  Leg.  Int. 
34.  S.  C— State  v.  Buyck,  2  Bay 
L.  563;  State  v.  Buyck,  1  Brev.  L. 
460;  Logan  v.  State,  3  Brev.  L. 
415;  Logan  v.  State,  2  Tread. 
Const.  493. 

Compare:  Mackenzie  v.  Barrett, 
73  C.  C.  A.  280,  141  Fed.  964. 

Refusal  to  accept  unconditional 
pardon  prisoner  not  entitled  to 
writ  of  habeas  corpus. — Callicot,  In 
re,  8  Blatchf.  89,  Fed.  Cas.  No. 
2323. 

Voluntary  surrender  by  prisoner 
or  collusive  surrender  by  bailsmen 
to  confer  jurisdiction,  will  not  en- 
title to  writ:  CAL. — Grow,  In  re, 
139  Cal.  242,  73  Pac.  145.  KAN— 
Dill,  In  re,  11  Pac.  672.  OKLA. — 
Dykes,  In  re,  13  Okla.  339,  74  Pac. 
506.  PA.— Com.  v.  Green,  185  Pa. 
St.  641,  40  Atl.  96;  State  v.  Fen- 
icle,  20  Pa,  Co.  Ct.  Rep.  68.  TEX. 
— Lawrence,  Ex  parte,  45  Tex.  Cr. 
Rep.  521,  78  S.  W.  346.  FED  — 
Baker  v.  Grice,  169  U.  S.  284,  42 
L.  Ed.  748,  18  Sup.  Ct.  Rep.  323, 
reversing  Grice,  In  re,  79  Fed. 
627. 

Surrender  of  a  person  indicted, 
by  his  bailsmen,  at  his  request, 
and  his  consequent  imprisonment, 
furnish  no  ground  for  interfer- 
ence by  habeas  corpus. — Baker  v. 
Grice,  169  U.  S.  284,  42  L.  Ed. 
784,  18  Sup.  Ct.  Rep.  323,  reversing 
In  re  Grice,  79  Fed.  627. 
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belongs  exclusively  to  congress.1 ,  Nor  is  this  function 


l  Griffin  v.  Wilcox,  21  Ind.  370; 
Dunn,  In  re,  25  How.  Pr.  (N.  Y.) 
467;  Benedict,  In  re,  Hall,  J., 
Pamph.  N.  Y.  1862;  Kemp  v.  State, 
16  Wis.  359;  McCall  v.  McDowell, 
1  Abb.  (U.  S.)  212,  Fed.  Cas.  No. 
8673;  Field,  Ex  parte,  5  Blatchf. 
63,  Fed.  Cas.  No.  4761;  Merryman, 
Ex  parte,  Taney  246,  Fed.  Cas.  No. 
9487;  McQuillon,  Ex  parte,  3  West. 
L.  Month.  440,  9  Pitts.  L.  J.  27, 
Fed.  Cas.  No.  8924. 

Suspension  in  any  view  is  not 
affected  by  an  order  of  the  war 
department. — Field,  Ex  parte,  5 
Blatchf.  C.  C.  63,  Fed.  Cas.  No. 
4761. 

Writ  is  not  barred,  though  pro- 
ceedings on  it  are  stayed  by  the 
suspension. — See  M  i  1 1  i  g  a  n,  Ex 
parte,  71  V.  S.  (4  Wall.)  2,  18 
L.  Ed.  281. 

On  the  topic  in  the  text  the  fol- 
lowing pamphlets  may  be  con- 
sulted: 

(1.)  The  Opinion  of  U.  S.  Atty.- 
Gen.  on  Suspension  of  the  Writ  of 
Habeas  Corpus.    Wash.,  1861. 

(2.)  Habeas  Corpus  and  Martial 
Law.  By  Joel  Parker,  1861.  Judge 
Parker  here  argues  that  in  times 
of  war,  "whether  foreign  or  do- 
mestic, there  may  be  justifiable  re- 
fusals to  obey  the  command  of  the 
writ,  without  any  act  of  Congress, 
or  any  order  or  authorization  of 
the  President,  or  any  state  legisla- 
tion for  that  purpose."  This,  how- 
ever, does  not  arise  from  the  Pres- 
ident's power  to  suspend  the  writ, 
which  he  can  not  constitutionally 
do,  but  from  the  co-ordinate  jur- 
isdiction of  the  military  authori- 
ties. 

(3)    The  Privilege  of  the  Writ 
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of  Habeas  Corpus  under  the  Con- 
stitution. By  Horace  Binney.  Sec- 
ond edition.  Philadelphia:  C. 
Sherman  &  Son,  1862.  In  this 
pamphlet  Mr.  Binney  holds  that 
there  is  nothing  in  the  constitu- 
tional clause  "which  either  di- 
rectly or  by  any  fair  or  reasonable 
implication  gives  or  confines  this 
authority  (that  of  suspension  of 
the  writ)  to  Congress,  or  takes  it 
from  the  executive"  (p.  31) ;  and 
an  elaborate  reply  is  attempted  to 
Chief  Justice  Taney's  opinion  in 
Merryman's  case.  A  "second  part" 
to  the  same  pamphlet  was  pub- 
lished by  Mr.  Binney  in  the  same 
year,  the  object  of  this  publication 
being  to  "confront  a  doctrine  of 
certain  writers  that  the  habeas 
corpus  clause  in  the  Constitution 
does  not  give  power  to  anybody  to 
suspend  the  privilege  of  the  writ, 
but  is  only  restrictive  of  the  other- 
wise plenary  power  of  Congress." 
This  pamphlet  is  a  reply  to  the 
answers  which  Mr.  Binney's  first 
pamphlet  drew  forth. 

(4.)  The  Law  of  War  and  Con- 
fiscation. By  S.  S.  Nicholas.  Louis- 
ville, 1862. 

(5.)  Review  of  Binney  on  the 
Habeas  Corpus.  By  J.  C.  Bullitt. 
Philadelphia,  1862. 

(6.)  Remarks  on  Mr.  Binney's 
Treatise.  By  George  M.  Wharton. 
Philadelphia,  1862. 

(7.)  Reply  by  Mr.  Wharton  to 
Mr.  Binney's  Criticisms.  In  these 
pamphlets  the  position  that  the 
President  has  no  right,  on  his  own 
motion,  to  suspend  the  writ,  is  sus- 
tained with  great  force.  It  is  not, 
at  the  same  time,  claimed  that  a 
return  by  a  military  officer  in  time 
of  war,  that  the  relator  is  in  mili- 
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tary  custody,  is  not  a  sufficient 
discharge. 

(8.)  Personal  Liberty  and  Mar- 
tial Law.  Philadelphia,  1862.  By 
Edward  Ingersoll. 

(9.)  Habeas  Corpus.  By  D.  A. 
Mahoney,  Prisoner  of  State,  1863. 

(10.)  The  Suspending  Power  and 
the  Writ  of  Habeas  Corpus.  By 
James  F.  Johnson.  Philadelphia, 
1862. 

(11.)  Martial  Law:  What  is  it, 
and  who  can  declare  it?  By  Tat- 
low  Jackson.    Philadelphia,  1862. 

(12.)  Authorities  Cited  Antago- 
nistic to  Mr.  Binney's  Conclusions. 
By  Tatlow  Jackson.  Philadelphia, 
1862. 

(13.)  Judge  Curtis  on  Executive 
Power;  reprinted  2  Curtis'  Works 
309.  Compare  1  Curtis'  Life  240, 
349. 

(14.)  Judge  Leavitt's  Decision  in 
Vallandingham's  Case.  Pamph. 
Philadelphia,  1863. 

(15.)  Opinions  of  Founders  of 
Republic  on  Habeas  Corpus,  etc. 
Washington,  1864. 

(16.)  Facts  and  Authorities  on 
the  Suspension  of  the  Writ  of  Ha- 
beas Corpus,  1864.    Anon. 

The  following  conclusions  may 
now  be  ventured  on  the  topics  dis- 
cussed in  the  foregoing  publica- 
tions: 

First.  The  President  of  the 
United  States  has  no  constitu- 
tional power  to  suspend  the  writ 
of  habeas  corpus. 

Second.  On  the  return  by  a  gen- 
eral military  officer,  in  time  of  war, 
that  he  holds  the  relator  either  as 
a  military  subordinate,  or  as  a  spy, 
or  as  a  deserter,  or  as  a  prisoner 
of  war,  an  attachment  should  be 
refused.— Infra,  §  1941. 

Third.  When  a  person,  not  in 
military  service,  or  a  prisoner  of 


war,  or  charged  with  being  a  spy 
or  deserter,  is  arrested  by  any  au- 
thority whatsoever,  he  should  be 
discharged  by  a  federal  judge  on 
habeas  corpus,  unless  there  is  evi- 
dence produced  against  him  at  the 
hearing  sufficient  to  justify  an  in- 
dictment to  be  found  against  him 
by  a  grand  jury. — See  Milligan,  Ex 
parte,  71  U.  S.  (4  Wall.)  2,  18 
L.  Ed.  281. 

Fourth.  If  the  return  be  that 
the  relator  is  held  under  federal 
authority,  the  revision  by  a  writ 
of  habeas  corpus  is  vested  exclu- 
sively in  the  federal  courts. — Infra, 
§§  1925,  1935. 

According  to  Judge  Curtis,  "Mili- 
tary law  is  that  system  of  laws  en- 
acted by  the  legislative  power  for 
the  government  of  the  army  and 
navy  of  the  United  States,  and  of 
the  militia  when  called  into  the 
actual  service  of  the  United  States. 
It  has  no  control  whatever  over 
any  person  or  any  property  of  any 
citizen.  It  could  not  even  apply 
to  the  teamsters  of  an  army  save 
by  force  of  express  provisions  of 
the  laws  of  Congress  making  such 
persons  amenable  thereto.  The 
persons  and  property  of  private 
citizens  of  the  United  States  are 
as  absolutely  exempted  from  the 
control  of  military  law  as  they  are 
exempted  from  the  control  of  the 
laws  of  Great  Britain.  But  there 
is  also  martial  law.  What  is  this? 
It  is  the  will  of  a  military  com- 
mander operating  without  any  re- 
straint, save  his  judgment,  upon 
the  lives,  upon  the  property,  upon 
the  entire  social  and  individual 
condition  of  all  over  whom  this 
law  extends.  ...  In  time  of 
war,  without  any  special  legisla- 
tion, not  the  commander-in-chief 
only,  but  every  commander  of  an 
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vested  in  the  governor  of  a  state,  under  a  constitution 
giving  the  governor  power  to  suppress  insurrections.2 

§  1925.  State  court  can  not  discharge  person  under 
federal  arrest.  The  writ  can  not  be  used  by  a  state  court 
for  the  purpose  of  revising  arrests  under  federal  process.1 


expedition  or  of  a  military  post, 
is  lawfully  empowered  by  the  Con- 
stitution and  laws  of  the  United 
States  to  do  whatsoever  is  neces- 
sary to  accomplish  the  lawful  ob- 
jects of  his  command.  .  .  .  But 
when  the  military  commander  con- 
trols the  persons  or  property  of 
citizens  who  are  beyond  the  sphere 
of  his  actual  operations  in  the  field, 
when  he  makes  laws  to  govern 
their  conduct,  he  becomes  a  legis- 
lator. .  .  .  He  has  no  more 
lawful  authority  to  hold  all  the 
citizens  of  the  entire  country,  out- 
side of  the  sphere  of  his  actual 
operations  in  the  field,  amenable 
to  his  military  edicts,  than  he  has 
to  hold  all  the  property  of  the 
country  subject  to  his  military 
requisitions." — 2  Curtis'  Life  and 
Works  327. 

Compare  authorities  cited  in 
Lawrence's  Wheaton  516-520,  as 
to  distinction  between  martial  and 
military  law,  and  the  right  to  sus- 
pend the  writ  of  habeas  corpus. 

Between  martial  law  and  mili- 
tary law  the  distinction  is  this: 
Martial  law  is  the  law  adopted  by 
civilized  belligerents  in  matters 
connected  with  army  discipline; 
military  law  is  the  law  a  con- 
queror imposes  in  a  subjugated 
province,  to  determine  matters  of 
state. — See  Whart.  Com.  Am.  Law, 
§§37,  38;  Mason,  Ex  parte,  105 
U.  S.  696,  26  L.  Ed.  1213;  Waters 
v.  Campbell,  5  Sawy.  17,  Fed.  Cas. 
No.  17265;  infra,  §1924. 


Mr.  Sumner,  in  his  speech  of 
June  27,  1862,  took  the  ground  that 
the  power  of  Congress  in  this  rela- 
tion was  supreme. 

2  Moore,  Ex  parte,  64  N.  C.  802. 

As  to  restoration  of  writ  by 
proclamation,  see  Martin,  In  re,  45 
Barb.  (N.  Y.)  142. 

i  ALA.— Kelly,  Ex  parte,  37  Ala. 
474;  Hillv.  Confederate  States,  38 
Ala.  439,  471.  CAL  — Le  Bur,  49 
Cal.  162.  GA  —  State  v.  Plime, 
U.  T.  P.  Charlt.  142;  Mims  v.  Wim- 
berly,  33  Ga.  596.  IOWA— Holman, 
Ex  parte,  28  Iowa  133.  MICH. — 
Spangler,  In  re,  11  Mich.  298.  MO. 
— Copenhaver,  In  re,  118  Mo.  383, 
40  Am.  St.  Rep.  384,  24  S.  W.  162. 
NEV  — Hill,  Ex  parte,  5  Nev.  154. 
N.  J.— State  v.  Zalich,  29  N.  J.  L. 
(5  Dutch.)  409.  N.  Y. — Ferguson, 
In  re,  9  Johns.  239.  FED.— Able- 
man  v.  Booth,  62  U.  S.  (21  How.) 
506,  16  L.  Ed.  169,  discussed  in 
Church  on  Habeas  Corpus,  §  83; 
Tarble,  In  re,  80  V.  S.  (13  Wall.) 
397,  20  L.  Ed.  597,  reversing  25 
Wis.  390,  3  Am.  Rep.  85;  Farrand, 
In  re,  1  Abb.  C.  C.  140,  Fed.  Cas. 
No.  4678;  Neill,  In  re,  8  Blatchf. 
166,  Fed.  Cas.  No.  10089;  Macdon- 
nell,  In  re,  11  Blatchf.  193,  Fed. 
Cas.  No.  8773;  Farrand  v.  Fowler, 
2  Am.  L.  T.  (U.  S.  Ct.)  4,  Fed. 
Cas.  No.  4678;  Robb,  In  re,  9 
Sawy.  582,  19  Fed.  32;  Neagle,  In 
re,  14  Sawy.  246,  5  L.  R.  A.  84,  39 
Fed.  843;  Johnson,  In  re,  46  Fed. 
480. 

State    courts    may    determine 
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Hence,  it  is  the  duty  of  a  federal  marshal,  in  whose  ens- 
tody  may  be  a  person  arrested  under  federal  process,  to 
refuse  obedience  to  any  writ  commanding  him  to  bring 


whether  apprehension  and  deten- 
tion legal,  has  been  held  in  some 
cases. — See:  IOWA — Anderson,  Ex 
parte,  16  Iowa  597.  MASS. — Com. 
v.  Downes,  41  Mass.  (24  Pick.) 
227;  Sims,  In  re,  61  Mass.  (7 
Cush.)  285.  N.  H. — State  v.  Dim- 
ick,  12  N.  H.  194,  37  Am.  Dec.  197. 
N.  Y. — Barrett,  In  re,  42  Barb.  479, 
25  How.  Pr.  380.  OHIO— Collier, 
In  re,  6  Ohio  St.  55;  Bushnell,  Ex 
parte,  9  Ohio  St.  78.  PA.— Com.  v. 
Fox,  7  Pa.  St.  336;  Dougherty  v. 
Biddle,  Bright.  4;  Lockington,  In 
re,  Bright.  269;  Com.;  v.  Wright, 
3  Grant's  Cas.  437;  Com.  v.  Grane, 
3  Grant's  Cas.  447;  Tarble,  In  re, 
25  Wis.  398,  3  Am.  Rep.  89;  over- 
ruled 80  TJ.  S.  (13  Wall.)  397,  20 
L.  Ed.  597,  as  noted  above. 

— In  New  York  the  jurisdiction 
is  maintained  in  People  v.  Gaul,  44 
Barb.  (N.  Y.)  98,  106;  Martin,  In 
re,  45  Barb.  (N.  Y.)  142,  31  How. 
Pr.  (N.  Y.)  228;  Webb,  In  re,  24 
How.  Pr.  (N.  Y.)  247;  Bennett,  In 
re,  25  How.  Pr.  (N.  Y.)  149. 

But  this  is  denied  in  Hobson,  In 
re,  40  Barb.  (N.  Y.)  62;  O'Connell, 
In  re,  48  Barb.  (N.  Y.)  259;  People 
v.  Fiske,  45  How.  Pr.  (N.  Y.)  294. 

Concurrent  jurisdiction  is  as- 
serted in  some  cases. — See  Ohio 
etc.  R.  Co.  v.  Pitch,  20  Ind.  505; 
McRoberts,  Ex  parte,  16  Iowa  600; 
Holman,  Ex  parte,  28  Iowa  89; 
McConologue,  In  re,  107  Mass.  172, 
9  Am.  Rep.  22. 

— In  the  McConologue  Case, 
supra,  which  was  decided  before 
the  Tarble  Case,  above  noted  from 
Wisconsin,  it  is  stated  by  the  re- 
porter   that   the    Massachusetts 


practice  now  conforms  to  the  rule 
in  Tarble's  Case,  ousting  the  state 
courts  of  their  jurisdiction.  The 
same  course  was  taken  in  New 
York  in  Macdonnell's  Case  in  1873 
(11  Blatchf.  79,  Fed.  Cas.  No. 
8771);  People  v.  Fiske,  45  How. 
Pr.   (N.  Y.)    294. 

For  a  discussion  of  this  topic, 
see  1  Kerr's  Whart.  Crim.  Law, 
§308. 

The  relation  of  federal  and  state 
courts  as  co-ordinate  powers  is 
discussed  supra,  §§  1371  et  sea.., 
and  more  fully  in  1  Kerr's  Whart. 
Crim.  Law,  §§  305,  329,  333  et  seq. 

In  Ex  parte  Virginia,  100  V.  S. 
339,  25  L.  Ed.  676,  where  the  re- 
lator, a  state  judge  of  Virginia, 
was  indicted  for  excluding  col- 
ored citizens  from  a  jury  on  ac- 
count of  race,  color,  and  previous 
condition  of  servitude,  his  petition 
for  a  writ  of  habeas  corpus  was 
denied.  The  relator  argued  that 
his  act  was  judicial  under  state 
laws,  and  not  amenable  to  the  fed- 
eral jurisdiction  or  laws.  The 
court  held  that  the  act  providing 
for  the  punishment  of  officers  who 
exclude  citizens  from  the  jury  on 
account  of  race  or  color  is  consti- 
tutional; that  relator's  act  in  se- 
lecting jurors  was  ministerial  and 
not  judicial;  and  that  although  he 
derived  his  authority  from  the 
state,  he  was  bound,  in  the  dis- 
charge of  his  duties,  to  obey  the 
federal  Constitution  and  laws.  Mr. 
Justice  Strong  delivered  the  pre- 
vailing opinion;  Mr.  Justice  Clif- 
ford and  Mr.  Justice  Field,  dissent- 
ing—21  Alb.  L.  J.  182. 
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the  prisoner  before  a  state  court ;  and  he  is  authorized  to 
call  to  his  aid  any  force  necessary  for  this  purpose.2 
At  the  same  time,  in  order  to  justify  a  refusal  of  an  attach- 
ment on  this  ground,  it  must  appear  on  the  return  that 
the  prisoner  is  held  under  an  arrest  duly  authorized  by 
the  proper  federal  authority.  But  the  mere  fact  that  a 
party  is  arrested  ostensibly  under  the  Constitution  and 
laws  of  the  United  States — e.  g.,  as  in  cases  of  interstate 
fugitives — does  not  necessarily  oust  the  jurisdiction  of 
the  state  courts  when  the  prisoner  is  found  in  such  juris- 
diction.8 

$  1926.  Federal  courts  mat  review  state  aerests.  On 
the  other  hand,  the  writ  may  issue  from  a  federal  court 
to  relieve  a  person  under  arrest  by  process  from  a  state 
court  or  a  state  magistrate,  when  such  arrest  is  in  alleged 
violation  of  the  constitution  or  laws  of  the  United  States.1 


2Ableman  v.  Booth,  62  TJ.  S. 
(21  How.)  506,  16  L.  Ed.  169,  dis- 
cussed in  Church  on  Habeas  Cor- 
pus, §  83;  Tarble,  In  re,  80  U.  S. 
(13  Wall.)  397,  20  L.  Ed.  597,  over- 
ruling 25  Wis.  390,  3  Am.  Rep.  85; 
Norris  v.  Newton,  5  McL.  92,  Fed. 
Cas.  No.  10307;  Robinson,  Ex 
parte,  6  McL.  355,  Fed.  Cas.  No. 
11935. 

3Robb  v.  Connelly,  111  TJ.  S. 
624,  4  Sup.  Ct.  544,  28  L.  Ed.  542; 
supra,  §  73. 

i  Royall,  Ex  parte,  117  U.  S.  241, 
29  L.  Ed.  868,  6  Sup.  Ct.  Rep.  734; 
Royall,  Ex  parte,  117  U.  S.  254,  29 
L.  Ed.  872,  6  Sup.  Ct.  Rep.  742; 
Farrand,  In  re,  1  Abb.  (TJ.  S.)  140, 
Fed.  Cas.  No.  4678;  United  States 
v.  Jailer  of  Fayette  Co.,  2  Abb. 
(U.  S.)  265,  Fed.  Cas.  No.  15463; 
Thompson,  Ex  parte,  1  Flip.  507, 
Fed.  Cas.  No.  13934;  McCready, 
Ex  parte,  1  Hughes  598,  Fed.  Cas. 
No.   8732;    Brosnahan,   Matter  of, 


4  McCr.  1,  18  Fed.  62;  Ho  Ah  Kow 
v.  Numan,  5  Sawy.  552,  Fed.  Cas. 
No.  6546;  Wong  Yung  Quy,  In  re, 
6  Sawy.  237,  47  Fed.  717;  Parrott's 
Chinese  Case,  6  Sawy.  C.  C.  376, 

1  Fed.  481;  Ah  Lee,  In  re,  6  Sawy. 
410,  5  Fed.  899;  Lee  Tong,  In  re 
(Oregon  Dist.  Ct.),  5  Crim.  Law 
Mag.  67  (the  last  three  being  cases 
of  alleged  imprisonment  "without 
due  process  of  law"  in  contraven- 
tion of  the  14th  amendment) ;  Nea- 
gle,  In  re,  14  Sawy.  246,  5  L.  R.  A. 
84,  39  Fed.  843;  Jenkins,  Ex  parte, 

2  Wall.  Jr.  521,  Fed.  Cas.  No. 
7259;  Bridges,  Ex  parte,  2  Woods 
428,  Fed.  Cas.  No.  1862;  Sifford, 
Ex  parte,  5  Am.  L.  Reg.  659,  Fed. 
Cas.  No.  12848;  Hanson,  Ex  parte, 
28  Fed.  127.  See  note  in  23  Cent. 
L.  J.  15. 

Habeas  corpus  In  federal  court 
by  prisoner  out  on  bail  on  appeal 
to  the  United  States  Supreme 
Court,  to  test  validity  of  arrest  to 
answer   state   indictment,   is   not 
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It  has  also  been  held  that  a  federal  judge  may  release  on 
habeas  corpus  a  person  committed  by  a  state  court  for 
contempt  in  disobeying  its  orders,  when  such  orders  are 
in  contravention  of  the  federal  constitution  and  statutes.2 


permissible.  —  Marrin,  Ex  parte, 
164  Fed.  635. 

In  Spink's  Case,  19  Fed.  631,  it 
was  held  that  the  writ  could  issue 
to  relieve  pilots  from  arrest.  See 
Buell,  In  re,  3  Dill.  116,  Fed.  Cas. 
No.  2102;  Kenyon,  Ex  parte,  5 
Dill.  385,  Fed.  Cas.  No.  7720. 

Similar  adjudications  were  made 
by  federal  judges  releasing  parties 
imprisoned  under  state  laws  for 
executing  the  federal  fugitive  slave 
law  statute.  Among  these  cases 
may  be  noticed  Charge  of  Nelson, 
J.,  in  Fote  v.  Silsby,  1  Blatchf. 
445,  Fed.  Cas.  No.  4916;  Robinson, 
Ex  parte,  1  Bond  39,  Fed.  Cas. 
No.  11934;  Robinson,  Ex  parte,  6 
McL.  365,  Fed.  Cas.  No.  8016; 
Peter,  In  re,  2  Paine  348,  Fed.  Cas. 
No.  9154;  Jenkins,  Ex  parte,  2 
Wall.  Jr.  521,  539,  Fed.  Cas.  No. 
7259;  Sifford,  Ex  parte,  5  Am.  Law 
Reg.  O.  S.  659,  Fed.  Cas- No.  12848. 

See  analysis  of  cases  in  Church 
on  Habeas  Corpus,  §  78. 

In  Re  Wong  Yung  Quy,  6  Sawy. 
237,  47  Fed.  717,  it  was  held  that 
a  federal  court  may,  upon  habeas 
corpus,  inquire  into  the  validity  of 
a  judgment  of  a  state  court,  where 
in  the  petition  it  is  alleged  that 
the  judgment,  by  virtue  of  which 
the  relator  is  held  in  custody,  rests 
upon  an  act  of  the  legislature 
passed  in  violation  of  the  provi- 
sions of  the  federal  Constitution 
or  of  a  treaty  of  the  United  States. 
See  Quong  Woo,  In  re,  7  Sawy. 
526,  13  Fed.  229. 

In  Clarke,  Ex  parte,  100  U.  S. 
399,  25  L.  Ed.  715,  Beasley,  J.,  said: 


"A  justice  of  this  court  can  exer- 
cise the  power  of  issuing  the  writ 
of  habeas  corpus  in  any  part  of 
the  United  States  where  he  hap- 
pens to  be.  But  as  the  case  is  one 
of  which  this  court  also  has  juris- 
diction, if  the  justice  who  issued 
the  writ  found  the  questions  in- 
volved to  be  of  great  moment  and 
difficulty,  and  could  postpone  the 
case  here  for  the  consideration  of 
the  whole  court  without  injury  to 
the  petitioner,  we  see  no  good  rea- 
son why  he  should  not  have  taken 
this  course,  as  he  did.  It  had 
merely  the  effect  of  making  the 
application  for  a  discharge  one  ad- 
dressed to  the  court,  instead  of 
one  addressed  to  a  single  justice." 
See  Kaine's  Case,  55  U.  S.  (14 
How.)  103,  14  L.  Ed.  345.  "Of 
course,  under  our  system,  no  jus- 
tice will  needlessly  refer  a  case 
to  the  court  when  he  can  decide 
it  satisfactorily  to  himself,  and 
will  not  do  so  in  any  case  in  which 
injury  will  be  thereby  incurred  by 
the  petitioner.  No  injury  can  be 
complained  of  in  this  case,  since 
the  petitioner  was  allowed  to  go 
at  large  on  reasonable  bail." 

The  right  is  not  affected  by  a 
prior  habeas  corpus  issued  from 
a  state  court. — Leary's  Case,  6 
Abb.  (N.  Y.)  N.  C.  43,  10  Ben.  197, 
Fed.  Cas.  No.  8162. 

2  Electoral  College,  In  re,  1 
Hughes  571,  Fed.  Cas.  No.  4336; 
Turner,  Ex  parte,  3  Woods  1503, 
Fed.  Cas.  No.  14246;  Spink,  In  re, 
19  Fed.  631,  and  cases,  infra, 
§  1946. 
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Whether  a  federal  judge  will  discharge  a  party  under  ar- 
rest under  state  process,  on  ground  of  conflict  of  such 
process  with  the  federal  constitution,  is  a  matter  of  dis- 
cretion which  will  not  be  exercised  when  there  is  an  op- 
portunity, after  conviction,  to  take  a  writ  of  error  to 
the  state  court,  and  then  to  the  Supreme  Court  of  the 
United  States.8  But  for  a  matter  relating  solely  to  state 
jurisdiction,  the  federal  courts  have  no  power  of  review 
through  this  writ;*  and,  as  a  general  rule,  writ  of  error 
and  not  habeas  corpus  is  the  proper  process  to  determine 
the  question  how  far  a  prosecution  in  a  state  court  is 
in  conflict  with  the  federal  constitution.6  In  any  view, 
the  petitioner's  guilt  or  innocence  of  charges,  of  which  a 
state  court  has  jurisdiction,  can  not  be  considered  on  a 
habeas  corpus  issued  by  a  federal  judge.6 

§  1927.  Petition  should  state  facts  and  be  verified 
by  affidavit.     The  petition  should  state  the  facts  on 

As  to  habeas  corpus  in  United  Reynolds,  Ex  parte,  3  Hughes  559, 
States  courts,  see  note  by  Judge  Fed.  Cas.  No.  7825;  United  States 
Thompson,   18   Fed.  70;    and  see     v-  Rector,  5  McL.  174,  Fed.  Cas. 

2  Kan.  L.  J.  223;  20  Cent.  L.  J.  169.      No-  16132- 

5  Infra,  §§1940,  1943;   Virginia, 
Ex  parte,  100  U,  S.  339,  25  L.  Ed. 

676;    Clarke,  Ex  parte,  100  U.   S. 
Ct.  Rep.  863;  Royall,  Ex  parte,  117      399    25    L_      d      lg 

U.  S.  241,  29  L.  Ed.  868,  6  Sup.  Ct.  parte>  m  v  g  '„  L_  =d/ 

Rep.    734;    Royall,   Ex   parte,    117  R       „    Ex  u 

U.  S.  254,  29  L.  Ed.  872,  6  Sup.  Ct.  2g  u  Ed   g6g(  6  gup   Qt  Rep   734. 

Rep.   742;    Fonda,   Ex  parte,   117  R      u  Ex        t     m  ^ 

U.  S.  516,  29  L.  Ed.  994,  6  Sup.  Ct.  u   Erf    %1%<  ,  gup    ct    Rep    ?' 

Rep.  848;  Coy,  In  re,  127  U.  S.  731,  F  Ex  m   n  B 

32  L.  Ed.  274,  8  Sup.  Ct.  Rep.  1263.  2g  L_  Ed_  994>  ,  Sup   Qt   Rep   g4g. 

As  to  writ  of  error  in  such  cases,  Coy,  In  re,  127  U.  S.  731,  32  L.  Ed. 

see,  infra,  §  1957.  274,  8  Sup.  Ct.  Rep.  1263;  McKean, 

4  Dorr,   Ex   parte,   44   U.    S.    (3  Ex  parte,  3  Hughes  23,  Fed.  Cas. 

How.)  103,  11  L.  Ed.  514;  De  Kraft  No.  8848;  Wong  Yung  Quy,  In  re, 

v.  Barney,  67  U.  S.  (2  Black)  704,  6  Sawy.  237,  47  Fed.  717. 

17   L.   Ed.  350;   United  States  v.  6  Siebold,   Ex  parte,   100  U.   S. 

French,   1  Gall.   1,   Fed.   Cas.   No.  371,    25    L.    Ed.   717;    Crouch,   Ex 

15165;  United  States  v.  Kinney,  3  parte,  112  U.  S.  178,  28  L.  Ed.  690, 

Hughes   9,   Fed.   Cas.   No.    11720;  5  Sup.  Ct.  Rep.  96. 


3  See  Hung  Hang,  Ex  parte,  108 
U.   S.   552,  27   L.   Ed.   811,  2  Sup. 
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which  the  charge  of  illegal  restraint  rests;1  and,  when 
the  object  is  to  attack  a  particular  commitment,  should 
give  a  copy  of  such  commitment.2  If  the  object  be  to  dis- 
charge on  bail,  this  object  should  be  stated.3  The  facts 
of  the  petition  are  usually  verified  by  affidavit;4  though 
this  is  not  required  by  the  Act  of  31  Charles  II.  In  tins 
country  the  practice  varies  with  local  statutes;  it  being 
sufficient,  when  no  specific  facts  are  alleged,  for  a  peti- 
tion in  writing,  attested  by  witnesses,  to  be  filed.5  And  in 
any  view  an  affidavit  by  the  relator  is  not  required  when 
it  is  shown  that  he  is  so  coerced  as  to  be  unable  to  make 


6 


one. 

§  1928.  Mat  be  applied  for  by  next  friend.  It  is  not 
necessary  that  the  party  imprisoned  should  sue  for  the 
writ  in  person.  The  application  may  be  made  by  husband 
or  wife,  parent  or  child,  or  by  any  other  appropriate 
friend  or  agent.1   A  mere  stranger,  however,  having  no 

generally,  Church  on  Habeas  Cor- 
pus, chapters  8  and  9. 

2Royster,  Ex  parte,  6  Ark.  (1 
Eng.)  28;  Klepper,  Ex  parte,  26 
111.  532;  Harrison,  In  re,  1  Cr.  159, 
Fed.  Cas.  No.  6131. 

Compare:  Champion,  Ex  parte, 
52  111.  311. 

s  Street  v.  State,  43  Miss.  1. 

4  1  Ch.  C.  L.  124;  3  Bl.  Com.  132; 
Gibson  v.  State,  44  Ala.  17;  People 
v.  Bartnett,  13  Abb.  Pr.  (N.  Y.)  8; 
State  v.  Philpot,  Dudley  (S.  C.)  46. 

5  Bollman,  Ex  parte,  4  Cr.  C.  C. 
75,  Fed.  Cas.  No.  2653. 

e  Parker,  In  re,  5  M.  &  W.  32. 

l  IOWA — Thompson  v.  Oglesby, 
42  Iowa  598.  MASS.— Com.  v.  Ham- 
mond, 27  Mass.  (10  Pick.)  274; 
Com.  v.  Downs,  41  Mass.  (24  Pick.) 
227;  McConologue's  Case,  107 
Mass.  154.  N.  Y.— People  v.  Mer 
cien,  3  Hill  399,  38  Am.  Dec.  644 
(parent    for    child).    FED.  —  Fer- 


l  Nye,  Ex  parte,  8  Kan.  99;  State 
ex  rel.  Sherin  v.  Goss,  73  Minn. 
128,  75  N.  W.  1132;  State  v.  Dod- 
son,  135  Mo.  8,  36  S.  W.  239;  Deny, 
Ex  parte,  10  Nev.  212;  Isbell,  Ex 
parte,  11  Nev.  299 ;  Allen,  Ex  parte, 
12  Nev.  87. 

Facts,  as  contradistinguished 
from  conclusions  of  law,  should  be 
stated  in  the  petition. — State  ex 
rel.  Sherin  v.  Goss,  73  Minn.  128, 
75  N.  W.  1132. 

Statement  of  facts  insufficient  to 
the  illegality  of  the  imprisonment, 
writ  will  not  be  granted. — Isbell, 
Ex  parte,  11  Nev.  299;  Allen,  Ex 
parte,  12  Nev.  87;  State  v.  Baever- 
stad,  12  N.  D.  533,  97  N.  W.  550. 

Less  stringent  rule  adopted  in 
White  v.  State,  9  Miss.  (1  Smed. 
&  M.)  149. 

As  to  New  York  practice,  see 
People  ex  rel.  Rosenthal  v.  Cowles, 
59  How.  Pr.  (N.  Y.)  287;  and  see, 
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natural  or  legal  claim  to  appear  for  the  prisoner,  will  not 
be  permitted  to  intervene.2  And  there  may  be  cases  in 
which  counsel  may  be  called  upon  by  the  court  to  make 
the  affidavit.8 

§  1929.  Weit  to  be  directed  to  custodian,  and  to  be 
sekved  personally.  The  writ  is  to  be  personally  served 
and  due  proof  made  of  service,  in  order  to  justify  an 
attachment.1  But  personal  service  may  be  waived  by  ac- 
ceptance, either  express  or  implied.2 

When  the  prisoner  is  under  sentence,  the  writ  is  to  be 
directed  to  the  officer  having  him  in  custody.3  And  gen- 
erally the  custodian  is  the  person  to  whom  the  writ  should 
be  directed.4  During  the  hearing  the  relator  is  in  charge 
of  the  special  officer  deputed  by  the  court.6 

§  1930.  Notice  must  be  given  to  prosecution.  Due 
notice  of  the  issue  of  the  writ  and  of  the  hearing  must 
be  given,  in  criminal  prosecutions,  to  the  prosecuting  offi- 
cer of  the  state  having  jurisdiction  of  the  offense.1  In 
matters  concerning  military  service,  the  notice  must  be 
given  to  the  proper  military  officer.2 

§  1931.  Writ  not  granted  when  relator  should  be 
remanded.  When  it  is  clear  that  there  is  no  ground  for 
the  discharge,  the  writ  will  not  be  granted.  "The  or- 
dinary course,"  says  Shaw,  C.  J.,  "is  for  the  court  to 
grant  a  rule  nisi,  in  the  first  instance,  to  show  cause 

rans,  In  re,  3  Ben.  442,  Fed.  Cas.  2  People  v.  Bradley,  60  111.  390. 

No.  4746.    ENG. — R.  v.  Clarke,   1  s  people  v.  Hefferman,  38  How. 

Burr.    606,    97    Eng.    Repr.    471;  pr.  (n.  y.)  402. 

Gregory's   Case,   4   Burr.  1991,  98  4  Nicnols    v.    CorneliuSj    7    Ind. 

Eng.  Repr.  38;   Daly,  In  re,  2  F.  Bq         Jn        ,  wis 

&f  F    258 

2  Poole,  In  re,  2  McA.   (D.  C)  5  Infra>  §  1956' 

683;    Linda  v.   Hudson,   35   Mass.  i  Lumm  v.  State,  3  Ind.  293;  Peo- 

(1    Cush.)    385;    Child,   Ex   parte,  Pie  v.  Pelham,  14  Wend.   (N.  Y.) 

15  C  B.  238,  80  Eng.  C  L.  237.  48;   Smith,  Ex  parte,  3  McL.  121, 

3  Newton,  In  re,  16  C  B.  97,  Fed.  Cas.  No.  12968;  R.  v.  Taylor, 
81  Eng.  C  L.  96.  7  Dow.  &  Ry.  622. 

i  See,  infra,  §  1935.  2  Gale,  Ex  parte,  3  D.  &  L.  114. 
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why  the  writ  should  not  issue.  Of  course,  if  sufficient 
cause  is  not  shown,  it  will  be  withheld."1  But  in  all 
cases  in  which  by  statute  the  issue  of  the  writ  is  ob- 
ligatory, the  order  for  its  issue  must  be  made  at  once; 
and  it  may  also  be  made  without  a  rule  to  show  cause  in 
all  cases  of  urgency.2  And  when  the  question  comes  up 
on  a  rule  nisi,  the  case  will  be  treated  by  the  court  as 
if  coming  up  upon  the  writ.3 

§  1932.  Belator,  if  in  custody,  must  be  produced  im- 
mediately IN  COURT ;  BUT  SICKNESS  CAUSE  FOR  DELAY.    It  is 

the  duty  of  the  person  to  whom  the  writ  is  addressed  to 
produce  the  party  imprisoned  immediately  in  court.  The 
time,  however,  may  be  enlarged  in  cases  of  sickness  or 
other  incapacity.1  In  such  case  the  sickness  must  be  spe- 
cially returned,  and  verified  by  the  affidavit  of  a  medical 
attendant  or  nurse.2 

§  1933.  Cause  of  detention  must  be  returned.  It  is 
not  enough  for  the  respondent  to  bring  the  body  of  the 
relator  into  court.  The  cause  of  the  detention  must  be 
returned.1  If  the  detention  be  based  on  a  commitment, 
a  copy  of  the  commitment,  if  not  filed  with  the  petition, 
must  be  produced.2  Whatever  facts  are  necessary  to 
justify  the  detention  must  be  set  forth  in  the  return.3 

i  Sim's  Case,  61  Mass.  (7  Cush.)  (7  Wheat.)  38,  5  L.  Ed.  391;  Lange, 

285;  Hobhouse's  Case,  3  B.  &  Aid.  Ex  parte,  85  U.  S.  (18  Wall.)  163, 

420,  5  Eng.  C.  L.  246;  R.  v.  Marsh,  21  L.  Ed.  872. 

Bulstr.  27;  Blake's  Case,  2  Maule  2  Kent,   C.   J.,   Stacy,   In  re,   10 

&  S.  428,  105  Eng.  Repr.  440.  Johns.  (N.  Y.)   328. 

Writ  will  not  be  granted  if  nuga-  3  Bull,  Ex  parte,  8  Jur.  827;  15 

tory:    ALA. — Campbell,  Ex  parte,  L.  J.  Q.  B.  235. 

20    Ala.    89.    KY.  —  Bethuram    v.  l  R.  v.  Clarke,  3  Burr.  1362,  97 

Black,    74    Ky.     (11    Bush)     628.  Eng.  Repr.  875. 

NEV.  —  Deny,  Ex  parte,   10  Nev.  2  See  Bryant,  Ex  parte,   2  Tyl. 

212.     PA.  —  Com.   v.   Robinson,    1  (Vt.)   269. 

Serg.  &  R.  353;  Williamson's  Case,  i  See  Mowry,  In  re,  12  Wis.  52. 

26    Pa.    St.    9,    67    Am.    Dec.    374.  2  Randall  v.  Bridge,  2  Mass.  549. 

WIS.— Gregg,  In  re,  15  Wis.  179.  3  Yates'  Case,  4  Johns.   (N.  Y.) 

FED. — Kearney,  Ex  parte,  20  U.  S.  317. 
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But  it  is  enough  if  the  facts  are  set  forth  with  ordinary 
certainty.* 

§  1934.  Retubn  must  not  be  evasive.  If  the  body  of 
the  relator  is  not  produced,  on  the  ground  that  he  is  not 
in  the  respondent's  custody,  the  return,  in  order  to  pro- 
tect the  respondent  from  an  attachment,  must  be  ex- 
plicit in  its  denial.  If  it  deny  that  the  relator  was  in 
the  respondent's  control,  the  denial  must  be  square  and 
direct.1  It  has  been  held  insufficient  for  the  respondent 
to  return,  "I  had  not  at  the  time  of  receiving  this  writ, 
etc.,  nor  have  I  since  had,  the  body,  etc.,  detained,  in  my 
custody."2  "The  general  form,"  said  Grose,  J.,  "is  that 
the  party  has  not  the  person  in  his  possession,  custody, 
or  power. ' ' 3  And  it  was  held  by  Chancellor  Kent  that  a 
return,  that  the  relator  "is  not  in  my  custody,"  is  eva~ 
sive;  it  should  be,  is  not  in  my  "possession  or  power."4 
The  return  must  show  that  at  the  time  of  the  notice  of 
the  writ  the  relator  was  not  in  the  power  or  custody  of 
the  respondent.5  A  return,  however,  may  be  amended, 
after  filing,  at  the  discretion  of  the  court.6  And  when 
ambiguous,  it  may  be  explained  and  supported  by  affi- 
davits.7 But  when  the  return  is  explicit  in  denying  cus- 
tody or  power  of  the  relator,  and  is  not  impugned,  the 
writ  should  be  quashed.8  And  so  when  the  return  avers 

4  Eden's  Case,  2  Maule  &  S.  226,  man's  Case,  2  W.  Bl.  1204,  96  Eng. 

105  Eng.  Repr.  266.  Repr.  709. 

As  to  whether  return   must  be  4  stacv>  In  re-  10  Johns.  (N.  Y.) 

sworn    to,    see    Neill,    In    re,    8  328- 

Blatchf.  156,  Fed.  Cas.  No.  10089.  5  R-    v-    Wagstaff,   Viner's    Abr. 

i  R.  v.  Winton,  5  T.  R.  89,  101      Hab"  C°rp"  F':  Hurd's  Hab-  Corp' 


Eng.  Repr.  51. 


book  ii,  ch.  3. 

6  Watson's  Case,  9  Ad.  &  E.  731, 
See  Church  on  Habeas  Corpus,      36  Eng  Q  L  3g4;  R  y  Batchelder> 

§§  120  et  seq.  1  P.  &  D.  516. 

2  R.  v.  Winton,  5  T.  R.  89,  101  7  r.  v.  Roberts,  2  F.  &  F.  292. 
Eng.  Repr.  51.  8  Com.  v.   Kirkbride,   1   Brewst. 

3  United   States  v.  Davis,   5  Cr.  (Pa.)    541;    Com.    v.    Killacky,    3 
622,    Fed.    Cas.    No.    14926;    War-  Brewst.   (Pa.)   565. 
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that  the  relator  had  been  relieved  from  custody  by  giv- 
ing bail.9 

§  1935.  Writ  to  be  enforced  by  attachment.  In  case 
the  party  addressed  delays  obedience  to  the  writ  within 
three  days  (to  persons  resident  within  twenty  miles),  ac- 
cording to  the  statute  of  Charles  II,  an  attachment  will, 
on  application,  be  granted  to  compel  obedience,  without 
issuing  an  alias  and  a  pluries  writ,1  on  affidavit  of  service 
being  made.2  If  the  service  of  the  attachment  is  resisted 
by  superior  force,  the  writ  will  be  placed  on  the  files  of 
the  court  to  be  served  when  practicable.3 

§  1936.  Return  mat  be  controverted.  Whether  a  re- 
turn can  be  controverted  has  been  much  questioned  in 
England.  In  1758  the  opinions  of  the  judges  were  given 
to  the  house  of  lords  on  the  question  whether  affidavits 
could  be  received  to  contradict  such  returns ;  and  though 
the  weight  of  opinion  was  that  this  is  not,  as  a  rule,  ad- 
missible, yet,  by  several  of  the  judges  it  was  conceded 
that  in  certain  extreme  cases, — e.  g.,  impressments, — the 
court  would  permit  the  relator  to  show  that  the  return 
was  false.1  Cases  are  reported  in  which  this  (permission 
has  been  given  ;2  and  Lord  Denman  has  intimated  that  an 
affidavit  that  the  return  was  false  might  be  the  founda- 

9  Territory  v.   Cutler,   McCahon  donnell,  In  re,  Davis,  J.,  reported 

(Kan.)  152.  in  note  to  same  case,  11  Blatchf. 

i  ILL,.— People  v.  Bradley,  60  111.  79,  Fed.  Cas.  No.  8771;  cited  more 
390.  N.  J. — State  v.  Raborg,  5  fully,  supra,  §  1925. 
N.  J.  L.  (2  South.)  545.  N.  Y  —  s  Moore,  Ex  parte,  64  N.  C.  802; 
Bank  of  the  United  States  v.  Jen-  Kerr,  Ex  parte,  64  N.  C.  816;  Win- 
kins,  18  Johns.  152.  PA.— Com.  v.  der,  Ex  parte,  2  Cliff.  89,  Fed.  Cas. 
Reed,  59  Pa.  St.  425.  ENG.—  Bosen,  No.  17867;  Merryman,  Ex  parte, 
Ex  parte,  2  Ken.  289,  96  Eng.  Repr.  Taney  246,  Fed.  Cas.  No.  9487. 
1585;  R.  v.  Winton,  5  T.  R.  89,  l  Hurd's  Habeas  Corpus,  264  et 
101  Eng.  Repr.  51.  seq.;    Wilmot's    Opinions    106;    2 

2  State  v.  Raborg,  5  N.  J.  L.  (2  How.  St.  Tr.  1378. 

South.)  545.   Supra,  §  1929.  2  Gilstrap,  Ex  parte,  14  Tex.  240; 

Attachment  will  not  be  issued,  in  Goldswain's  Case,  2  W.  Bl.  1207, 

extradition  process,  by  state  judge  96  Eng.  Repr.  711;  Watson's  Case, 

against  federal  marshal.    See  Mac-  9  Ad.  &  E.  731,  36  Eng.  C.  L.  384. 
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tion  of  a  motion  to  quash  it.3  But  where  the  return  is  not 
traversed,  it  is  to  be  treated  as  if  demurred  to  by  the 
relator.4 

In  this  country,  while  the  rule  that  a  record  can  not  be 
impugned  applies  to  all  cases  in  which  the  record  of  a 
court  of  general  jurisdiction  is  produced  as  the  ground 
of  detention,  the  court,  on  hearing  a  writ  of  habeas 
corpus,  when  the  object  is  to  review  the  action  of  a  subor- 
dinate or  police  magistrate,  will  go  into  the  question  of 
guilt  or  innocence;  will  examine  as  to  the  grade  of  guilt 
when  the  question  is  as  to  bail  ;5  and  will  receive  evidence 
as  to  identity.6 


3  Watson's  Case,  9  Ad.  &  B.  731, 
36  Eng.  C.  L.  384. 

So  far  as  concerns  the  respon- 
dent, he  will  be  beyond  question 
permitted  to  modify  and  explain 
his  return.  Thus  it  has  been  held 
that  a  federal  judge  will  receive 
affidavits  for  the  purpose  of  ex- 
plaining and  enlarging  a  return 
made  by  a  state  officer  who  has 
arrested  a  federal  officer  for  al- 
leged abuse  of  power.  —  Jenkins, 
Ex  parte,  2  Wall.  Jr.  521,  Fed.  Cas. 
No.  7259. 

Whether  the  return  may  be  as- 
sailed on  other  grounds  depends 
on  the  peculiar  exigency  of  the 
case.  See  Smith,  Ex  parte,  3  McL. 
121,  Fed.  Cas.  No.  12968. 

4  Milburn,  In  re,  59  Wis.  24,  17 
N.  W.  965.  See  Church  on  Habeas 
Corpus,  §§  166  et  seq. 

5  2  Hawk.  P.  C.,  ch.  15,  §  79. 

In  Pennsylvania,  the  habeas  cor- 
pus act  permits  the  amendment  of 
the  return,  "and  also  suggestions 
made  against  it,  that  thereby  ma- 
terial facts  may  be  ascertained." 
Under  this  clause  the  courts  in 
that  state  are  in  the  habit  of  re- 
ceiving evidence  to  determine  the 
fact  and  the  degree  of  guilt,  so  as 


either  to  discharge  absolutely,  or 
to  discharge  on  suitable  bail.— 
Respublica  v.  Gaoler,  2  Yeates 
(Pa.)  258;  Com.  v.  Ridgway,  2 
Ashm.  (Pa.)  247;  Com.  v.  Carlisle, 
Bright.  (Pa.)  36. 

For  other  cases  in  which  the 
merits  of  the  charge  were  gone 
into,  see,  infra,  §§  1952-1954;  and 
see,  also:  ALA. — Mahone  v.  State, 
30  Ala.  49,  68  Am.  Dec.  111.  IND  — 
State  v.  Best,  7  Blackf.  611. 
MASS.  —  Com.  v.  Harrison,  11 
Mass.  63.  N.  H. — State  v.  Scott, 
30  N.  H.  (10  Fost.)  274.  N.  Y  — 
People  v.  Cassels,  5  Hill  164;  Peo- 
ple v.  Martin,  1  Park.  Cr.  Rep. 
187;  People  v.  Tompkins,  1  Park. 
Cr.  Rep.  224;  People  v.  Richardson, 
4  Park.  Cr.  Rep.  656;  People  v. 
McLeod,  1  Hill  377,  37  Am.  Dec. 
328,  3  Hill  658.  VT—  Powers,  In  re, 
25  Vt.  261. 

Burden  of  disproving  the  allega- 
tions of  the  return,  however,  is  on 
the  relator.— Infra,  §1954;  Hey- 
ward,  In  re,  1  Sandf.  (N.  Y.)  701, 
and  cases  cited  1  Pomeroy's  Arch- 
bold  204. 

6  United  States  v.  Jung  Ah  Lung, 
124  U.  S.  621,  31  L.  Ed.  591,  8  Sup. 
Ct.  Rep.  663. 
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The  conflict,  in  other  respects,  even  on  the  English  rule, 
may  be  obviated,  by  applying  to  returns  the  familiar  dis- 
tinction that  while  a  record  can  not  be  assailed  by  parol 
except  in  cases  where  fraud  or  want  of  jurisdiction  is  set 
up,  it  may  be  explained  by  parol  when  obscure  or  incom- 
plete.7 Hence,  when  such  a  record  is  produced,  it  is  ad- 
missible to  show  that"  the  court  had  no  jurisdiction  of 
the  subject-matter,  or  that  the  proceedings  were  fraudu- 
lent.8 When  the  case  does  not  rest  on  the  return,  then  the 
court  may  go  into  the  merits.9  The  distinction  between 
our  practice  and-  that  of  England  is  this :  With  us,  as 
has  been  seen,  a  commitment  by  a  subordinate  police 
magistrate  may  be  opened  and  the  case  considered  de 
novo  by  a  court  of  general  jurisdiction  when  hearing  the 
writ;  while  in  England  it  can  not.10 

§  1937.  Discharge  from  defects  of  process  ;  and  so  in 
case  of  oppression.  Arrest,  when  examined  in  court  on 
a  writ  of  habeas  corpus,  may  be  considered  in  two  rela- 
tions. The  first  arises  when  the  court  sits  merely  for  the 
purpose  of  examining  the  validity  of  the  arrest,  and  not 
in  exercise  of  the  powers  of  a  justice  of  the  peace.  In 
such  cases,  if  the  arrest  be  on  void  process,  the  relator 
should  be  discharged.1  Thus  parties  against  whom  no 
criminal  charge  is  made  out,  or  whom  the  court  on  ha- 
beas corpus  has  no  jurisdiction  to  arrest  de  novo,  have 
been  released  from  custody  under  warrants  having  no 
seal  ;2  and  from  warrants  when  the  relator  is  privileged 

7  See  2  Whart.  on  Bv.  (Hilton's          l  Conner  v.  Com.,  3  Binn.  (Pa.) 

ed.),  §§  980  et  seq.  38;  State  v.  Potter,  1  Dud.  (S.  C.) 

8 Ibid.    Supra,    §1926;  Infra,      295;  Com.  v.  Murray,  4  Va.  (2  Va. 

§1939.  Cas.)   504. 


As  to  what  constitutes  illegality 
of  apprehension,  see,  supra,  §  31. 


9  State  v.   Scott,   30   N.  H.    (10 
Fost)    274;    People   v.   Martin,    1 
Park.  Cr.  Rep.  (N.  Y.)  187;  People 
v.    Tompkins,    1    Park.    Cr.    Rep.  As  to  privilege  from  apprehen- 
(NY)   224.                                            s'on  an(*  arrest,  see,  supra,  §§  10-20. 

10  Newton,  Ex  parte,  313  Ad.  &  2  State  v.  Drake,  36  Me.  366,  58 
E.  N.  S.  (13  Q.  B.)  716,  66  Eng.  Am.  Dec.  757;  Lough  v.  Millard, 
C.  L.  716.                                                  2  R.  I.  436;   Tackett  v.  State,  11 
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from  arrest.3  But  a  court,  on  the  hearing  of  a  writ  of 
habeas  corpus,  will  not,  ordinarily,  consider  the  constitu- 
tionality of  the  law  authorizing  the  arrest.  Such  ques- 
tions, when  dependent  upon  a  contested  interpretation, 
are  to  be  reserved  for  the  trial.4 

The  second  relation  in  which  writs  of  habeas  corpus 
addressed  to  arresting  officers  are  to  be  considered  is  that 
which  arises  when  the  court  sits  for  the  purpose  not 
merely  of  examining  the  validity  of  the  arrest,  but  of  also 
determining  whether  the  relator  is  prima  facie  guilty  of 
an  indictable  offense.  If  the  latter  turn  out  on  the  hear- 
ing to  be  the  case,  then  the  relator  must  be  held  to  an- 
swer on  the  charge  of  committing  such  offense,  no  matter 
how  outrageously  oppressive  or  illegal  may  have  been 
the  process  by  which  he  was  arrested.5  The  party  ar- 
resting may  have  been  guilty  of  such  violence  or  fraud 
in  the  arrest  as  to  require  that  he  also  should  be  held 
to  trial  for  his  misconduct.  But  this  does  not  affect  the 
relator's  responsibility.  If  a  probable  case  of  guilt  trans- 
pire against  him  at  the  hearing,  he  must  be^  held  to  trial, 
even  though  he  were  actually  kidnapped  into  court,  and 
though  the  offense  proved  is  not  specifically  that 
charged.8 

A  writ  of  habeas  corpus  may  issue  from  a  superior 
court  to  give  immediate  hearing  to  a  case  should  there 
be  any  undue  delay  in  the  action  of  an  inferior  court.7 

Tenn.  (3  Yerg.)  392;  Bennett,  Ex  parte,  51  Cal.  375.   DEL. — State  v. 

parte,  2  Cr.  612,  Fed.  Cas.  No.  1311.  Buzine,  4  Harr.  575.    GA  —  Brady 

Compare:    Smith,    Ex    parte,    5  v.  Davis,  9  Ga.  73.    ME. — O'Malia 

Cow.  (N.  Y.)  273.  v.  Wentworth,  65  Me.  129.    S.  C— 

sBggington,  Ex  parte,  2  El.  &  State   v.    Killett,    2    Bail.    L.    289. 

Bl.  717,  75  Eng.  C.  L.  717;  Dakins,  VA. — Jones  v.  Timberlake,  27  Va. 

Ex  parte,  16  S.  C.  77.  (6  Rand.)  678.   ENG.— R.  v.  Marks, 

4  Harris,  In  re,  47  Mo.  164.  3   East   157,   102   Eng.   Repr.    557, 

5  See,  supra,  §  §  59,  87,  269;  infra,  6  Rev.  Rep.  577;  R.  v.  Goodall, 
§  1941.  1  Say.  129. 

e  Supra,  §  59;  infra,  §§  1941,  1952,  7  Supra,  §  111. 

and,    also:     CAL.  —  Granice,    Ex 
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§  1938.  Writ  may  test  extradition  process.  We  have 
already  seen  that  the  writ  may  be  issued  to  test  the  le- 
gality of  arrests  on  extradition  process,  whether  such 
process  come  from  a  sister  state  or  from  a  foreign  state.1 
When  the  process  is  from  a  sister  state,  under  the  pro- 
vision in  the  federal  constitution,  and  is  regular,  a  dis- 
charge will  not  be  granted,  supposing  the  identity  of  the 
party  and  the  genuineness  of  the  record  be  established.2 
Not  only  will  the  court,  on  hearing  the  writ,  decline  to  go 
into  the  merits,  but  the  questions  of  formal  law,  con- 
nected with  the  structure  of  the  indictment,  will  not  be 
considered,  this  being  matter  for  the  courts  of  the  de- 
manding state.3  The  recitals  in  the  warrant  of  the  gover- 
nor of  the  asylum  state  will  be  treated  as  true  ;4  though 
notice  will  be  taken  of  material  defects  in  the  warrant.5 
Nor  will  an  apprehension  by  state  officials  of  officers  em- 
ployed in  extradition  process  under  the  federal  consti- 
tution be  permitted;  and  if  such  apprehension  be  made, 
the  party  apprehended  will  be  discharged  by  a  federal 
court.6  Nor  does  the  writ  lie  to  admit  to  bail  a  person 
under  apprehension  to  be  carried  into  another  county  or 

1  See  Woodhall's  Case,  L.  R.  20  zine,  4  Harr.  (Del.)  572;  Davis' 
Q.  B.  Div.  833;  Church  on  Habeas  Case,  122  Mass.  324;  Voorhees,  In 
Corpus,  §§459  et  seq.  re,  32  N.  J.  L.  (3  Vr.)  141;  Clark, 

2  Supra,   §§  69,   73.    CAD— Wat-  In  re,  9  Wend.  (N.  Y.)  212. 

son,  In  re,  2  Cal.  59;    White,  Ex  4  Supra,    §69;     People    ex    rel. 

parte,  49  Cal.  434.    N.  Y. — People  Draper  v.  Pinkerton,  77  N.  Y.  245, 

ex  rel.  Lawrence  v.  Brady,  56  N.  Y.  affirming  17  Hun  199;  Leary,  In  re, 

182;   Bristow,  In  re,  51  How.  Pr.  10  Ben.  197,  Fed.  Cas.  No.  8162. 
422.  TEX.— Hibler  v.  State,  43  Tex.  5  Leland,  In  re,  7  Abb.  Pr.  N.  S. 

197.    FED.— McKean,  Ex  parte,  3  (N.  Y.)   64;  Rutter,  In  re,  7  Abb. 

Hughes   23,   Fed.    Cas.   No.    8848;  Pr.  N.  S.  (N.  Y.)  67;   supra,  §§69 

Smith,  Ex  parte,  3  McL.  121,  Fed.  et  seq. 

Cas.  No.  12968;  Doo  Woon,  In  re,  e  Titus'   Case,   8  Ben.   411,   Fed. 

18  Fed.  898.  Cas.  No.  14062;  Bull,  In  re,  4  Dill. 

In  Robinson  v.  Flanders,  29  Ind.  323,  Fed.  Cas.  No.  2119;   Jenkins, 

10,  it  was  held  that  the  question  of  Ex  parte,  2  Wall.  Jr.  521,  Fed.  Cas. 

identity   was    for   the    demanding  No.  7259;  United  States  v.  McClay, 

state.  23    Int.    Rev.   Rec.    80,    Fed.    Cas. 

3  Supra,  §§91  et  seq.;  Manches-  No.  15660;  and  cases  cited,  supra, 
ter,  In  re,  5  Cal.  237;  State  v.  Bu-  §  74. 
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state  for  trial.7  But  when  there  is  an  apprehension  to 
await  a  requisition,  and  after  due  time  the  warrant  does 
not  arrive,  the  prisoner  will  be  discharged.8 

The  writ,  also,  may  be  granted  to  test  the  validity  of 
process  of  extradition  when  the  demandant  is  a  foreign 
sovereign;9  though  in  such  cases  the  Supreme  Court  of 
the  United  States  will  not  renew  technical  decisions  of 
commissioners  as  to  admissibility  of  evidence.10  That  a 
state  court  may  also  intervene  in  such  cases  by  issuing 
the  writ  was  at  one  time  claimed  j11  but  now  the  tendency 
of  authority  is  that  in  all  matters  of  foreign  extradition 
which  relate  to  federal  statutes  or  treaties,  the  jurisdic- 
tion of  the  federal  courts  is  exclusive.12 


7  Gorsline,  In  re,  10  Abb.  Pr. 
(N.  Y.)  2S2.    Supra,  §  70. 

8  Porter  v.  Goodhue,  2  Johns.  Ch. 
(N.  Y.)  198  (a  state  requisition). 
See  other  cases,  supra,  §§  67,  68. 

9  Atty.-Gen.  v.  Kwok-a-Sing,  L.  R. 
5  P.  C.  179,  and  cases  cited,  supra, 
§§  77,  78. 

See  Ker,  In  re,  18  Fed.  167,  10 
Rep.  580,  where  it  was  held  that  a 
writ  of  habeas  corpus  would  not 
issue  in  a  federal  court  to  release 
a  prisoner  who  was  kidnaped  in  a 
foreign  country  and  committed  by 
a  state  court  having  jurisdiction  of 
the  crime  charged  against  him. 
See  4  Crim.  Law  Mag.  913;  see, 
supra,  §  59. 

10  Benson  v.  McMahon,  127  TJ.  S. 
457,  32  L.  Ed.  234,  8  Sup.  Ct.  1240. 

li  Com.  v.  Hawes,  76  Ky.  (13 
Bush)  697,  26  Am.  Rep.  242. 

12  Supra,  §  1926.  See  People  v. 
Curtis,  50  N.  Y.  321,  10  Am.  Rep. 
483;  People  v.  Fisk,  45  How.  Pr. 
(N.  Y.)  296,  reported,  supra, 
§1925;  Lagrave,  In  re,  45  How. 
Pr.  (N.  Y.)  301;  Com.  v.  Deacon, 
10  Serg.  &  R.  (Pa.)  125. 
Crim.  Proc. — 149 


In  Adrian  v.  Lagrave,  59  N.  Y. 
110,  17  Am.  Rep.  317,  it  was  held 
that  a  state  court  will  not  inter- 
vene to  relieve  a  party  who  claims 
that  the  extradition  process  by 
which  he  is  brought  into  the  state 
was  fraudulently  obtained,  and 
does  not  cover  the  act  for  which 
he  is  arrested  after  his  arrival  in 
the  country. 

As  to  void  sentences,  see  article 
by  Judge  Thompson  in  4  Crim. 
Law  Mag.  799. 

/The  inconvenience,  if  not  the  un- 
constitutionality, of  the  issue  of 
such  writs  by  state  judges,  in  ex- 
tradition cases,  is  pointed  out  by 
Mr.  Buchanan,  in  letters,  when 
Secretary  of  State,  to  Mr.  Butler, 
Dist.  Atty.  in  N.  Y.,  March  23, 
1847;  Mss.  Dom.  Let.  Dep.  of 
State;  and  to  Mr.  Durant,  Dist. 
Atty.  in  New  Orleans,  May  2j, 
1847,  ibid.  Mr.  Cushing,  in  1853, 
when  Attorney-General,  denied  the 
right  of  a  state  court  to  take  up 
the  case  by  habeas  corpus  while 
it  was  under  examination  by  a 
commissioner  of  the  United  States. 
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§  1939.  Writ  may  obtain  redress  for  void  sentence. 
The  writ  may  be  made  to  operate  in  behalf  of  a  person 
sentenced  by  a  court  without  jurisdiction  to  impose  the 
particular  sentence,1  or  detained  under  a  sentence  based 
on  information  in  a  federal  court  for  an  infamous  crime,2 
or  detained  under  a  sentence  which  on  its  face  has  ex- 
pired or  is  inoperative.3    In  other  words,  when  a  sen- 


i  People  ex  rel.  Cowley  v.  Bowe, 
58  How.  Pr.  (N.  Y.)  174;  Lange, 
Ex  parte,  85  U.  S.  (18  Wall.)  163, 
21  L.  Ed.  872;   Callicot,  Ex  parte, 

8  Blatchf.  89,  Fed.  Cas.  No.  2323. 
In  Lange,  Ex  parte,  85  N.  S.  (18 

Wall.)  163,  21  L.  Ed.  872,  it  was 
held  that  where  a  prisoner  shows 
that  he  is  held  under  a  judgment 
of  a  federal  court,  made  without 
authority  of  law,  the  Supreme 
Court  of  the  United  States  will, 
by  writ  of  habeas  corpus  and  cer- 
tiorari, look  into  the  record  so  far 
as  to  ascertain  that  fact,  and  if  it 
is  found  to  be  so,  will  discharge 
the  prisoner.  See  this  case  dis- 
cussed, supra,  §§  1434,  1853. 

To  the  same  effect,  see  Murray, 
Ex  parte,  43  Cal.  455;  Bowen,  Ex 
parte,  46  Cal.  112;  Page,  Ex  parte, 
49    Mo.   291;    Roberts,   Ex   parte, 

9  Nev.  43. 

Compare:  Supra,  §  1926.  And 
see  Virginia,  Ex  parte,  100  U.  S. 
339,  25  L.  Ed.  676. 

2  Wilson,  Ex  parte,  114  V.  S. 
417,  29  L.  Ed.  89,  5  Sup.  Ct.  Rep. 
935. 

3  CAL. — Gibson,  Ex  parte,  31 
Cal.  619,  91  Am.  Dec.  546.  KAN— 
Millington,  In  re,  24  Kan.  214. 
MD- State  v.  Glenn,  54  Md.  572. 
MICH.— Howard  v.  People,  3  Mich. 
207;  Underwood,  In  re,  30  Mich. 
502.  MO.— Pope,  Ex  parte,  49  Mo. 
491;   Snyder,  Ex  parte,  64  Mo.  E8. 


NEV.— Roberts,  Ex  parte,  9  Nev. 
43.  OHIO — Shaw,  Ex  parte,  7  Ohio 
St.  81,  70  Am.  Dec.  55.  TEX  — 
Perry  v.  State,  41  Tex.  488. 
FED. — Wong  Qui,  In  re,  6  Sawy. 
237,  47  Fed.  717. 

Alternative  sentence  of  fine  or 
imprisonment,  fine  having  been 
paid,  court  can  not  modify  sen- 
tence to  imprisonment  only. — 
Lange,  Ex  parte,  85  U.  S.  (18 
Wall.)  163,  21  L.  Ed.  872. 

Invalid  sentence  partly  served, 
reversed  on  application  of  pris- 
oner, court  may  sentence  under 
new  statute  passed  after  commis- 
sion of  the  crime. — Murphy  v. 
Massachusetts,  177  U.  S.  160,  44 
L.  Ed.  714,  20  Sup.  Ct.  Rep.  641. 

No  power  to  sentence  for  felony 
under  verdict,  judgment  void,  and 
prisoner  will  be  released. — Bur- 
den, Ex  parte,  92  Miss.  27,  131 
Am.  St.  Rep.  511,  45  So.  2;  State 
v.  District  Court,  35  Mont.  325, 
89  Pac.  65. 

Sentence  for  grand  larceny  on 
plea  of  guilty  of  petit  larceny, 
under  statute  prescribing  inflic- 
tion of  punishment  for  grand  lar- 
ceny on  conviction  of  second 
offense  of  petit  larceny,  the  judg- 
ment reciting  that  the  defendant 
having  been  heretofore  convicted 
of  petit  larceny,  he  is  found  guilty 
of  grand  larceny,  is  void. — Miski- 
mins,  Ex  parte,  8  Wyo.  392,  49 
L.  P..  A.  831;  sub  nom.  Miskimmins 
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tence  is  on  its  face  so  defective  that  with  it  the  whole 
proceeding  falls,  the  prisoner  may  be  released  on  habeas 
corpus ;  though,  as  will  presently  be  seen,  for  matters 
within  the  province  of  the  trial  court,  the  remedy  must 
be  by  writ  of  error  or  motion  for  a  new  trial.4  Nor  can 


v.  Shaner,  58  Pac.  411;  Bandy  v. 
Hen,  10  Wyo.  176,  67  Pac.  981. 

Want  of  jurisdiction  in  particu- 
lar case,  conviction  and  sentence 
for  contempt,  prisoner  will  be  re- 
leased on  habeas  corpus. — Creasy, 
Ex  parte,  243  Mo.  696,  41  L.  R.  A. 
(N.  S.)  478,  148  S.  W.  919. 

Term  of  sentence  longer  than 
authorized  by  law,  prisoner  will 
be  discharged  on  habeas  corpus. — 
Cox,  Ex  parte,  3  Idaho  534,  95 
Am.  St.  Rep.  32,  32  Pac.  198. 

In  People  ex  rel.  Tweed  v.  LIs- 
comb,  60  N.  Y.  559,  19  Am.  Rep. 
211,  hereafter  discussed,  it  was 
held  that  the  clause  in  the  N.  T. 
Rev.  Stat.  568,  §  42,  prohibiting  the 
review,  under  a  writ  of  habeas  cor- 
pus, of  the  "legality  and  justice 
of  any  process,  judgment,  decree, 
or  execution,"  does  not  preclude 
the  court  issuing  the  writ  from 
inquiring  whether  the  court  enter- 
ing the  judgment  had  the  power 
to  give  such  judgment. 

See,  however,  criticism,  infra, 
§1943;  supra,  §§1515,  1841,  1874. 
And  see,  also,  Kirby  v.  State,  62 
Ala.  51;  Kelly,  Ex  parte,  65  Cal. 
154,  3  Pac.  673;  Phillips,  Ex  parte, 
57  Miss.  357. 

As  to  cases  of  release  under 
cumulative  sentences,  see,  supra, 
§  1875. 

As  to  discharge  from  operation 
of  limitation  or  pardon,  see,  infra, 
§  1953. 

4  Wentworth  v.  Alexander,  66 
Ind.  30;  Petty,  In  re,  22  Kan.  477; 


United  States  v.  Reed,  100  TJ.  S. 
13,  25  L.  Ed.  538,  26  Int.  Rev. 
Rec.  11. 

See,  also,  infra,  §  1941. 

"If  the  fine  or  imprisonment  be 
either  less  (Shaw,  Ex  parte,  7 
Ohio  St.  81,  70  Am.  Dec.  55)  or 
greater  (Van  Hagan,  Ex  parte,  25 
Ohio  St.  426)  than  that  prescribed 
in  the  statute,  the  sentence  was 
not  void  but  erroneous,  and  there- 
fore habeas  corpus  is  not,  but 
error  to  reverse  the  proceedings 
or  sentence  is  the  remedy." — 
Okey,  C.  J.,  Dillen  v.  State,  38 
Ohio  St.  586.   Supra,  §  1858. 

When  the  sentence  or  commit- 
ment is  void,  as  resting  on  an  un- 
constitutional law,  the  writ  lies. — 
Brown  v.  Duffus,  66  Iowa  193,  23 
N.  W.  396;  Mato,  Ex  parte,  19 
Tex.  App.  112;  Rollins,  Ex  parte, 
80  Va.  314;  Ah  Jou,  In  re,  20  Fed. 
181. 

Compare:  Boenninghausen,  Ex 
parte,  21  Mo.  App.  267,  91  Mo.  301, 
1  S.  W.  761. 

Where  sentence  imposed  by 
court  without  jurisdiction,  writ 
lies. — People  v.  Warden,  100  N.  Y. 
20,  2  N.  E.  870;  Fisk,  Ex  parte, 
113  TJ.  S.  713,  28  L.  Ed.  1117,  5 
Sup.  Ct.  Rep.  724;  Snow,  In  re, 
120  TJ.  S.  274,  30  L.  Ed.  658,  7  Sup. 
Ct.  Rep.  556. 

When  sentence  or  commitment 
void  on  its  face,  writ  lies. — Garvey, 
In  re,  7  Colo.  384,  49  Am.  Rep.  358, 
3  Pac.  903;  Barker,  In  re,  56  Vt.  14; 
Brainerd,  In  re,  56   Vt.  495;    Mc- 
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the  averments  of  a  court  of  record  be  in  this  way  col- 
laterally impeached,  however  open  they  might  be  to  criti- 
cism as  a  writ  of  error.5 

§  1940.   But  can  not  overhaul  indictment,  ob 

MATTERS    WITHIN    PROVINCE    OE    TRIAL    COURT.      It    has    been 

already  noticed  that  the  rule,  that  the  record  of  a  court 
of  general  jurisdiction  can  not  be  collaterally  impeached 
unless  on  ground  of  want  of  jurisdiction  or  fraud  ap- 
plies to  the  records  of  such  courts  when  brought  up  col- 
laterally on  a  writ  of  habeas  corpus.  This  rule  holds  in 
all  cases  in  which  the  writ  is  applied  for  by  a  party 
against  whom  an  indictment  has  been  found  by  a  court 
having  jurisdiction.  In  such  case,  the  question  being 
whether  there  is  probable  cause  for  the  prosecution,  the 
indictment, — unless  impeachable  for  fraud,  or  non-iden- 
tity, or  want  of  jurisdiction, — is  conclusive  proof  of  such 
probable  cause.1  A  fortiori  the  averments  of  a  sentence 
of  conviction  can  not  be  disputed  on  a  writ  of  habeas 
corpus,  unless  under  the  limitations  above  given,  of 
fraud,  non-identity,  or  want  of  jurisdiction.2  But  it  is  to 

Laughlin,  In  re,  58  Vt.  136,  4  Atl.  ard  v.  Chautauqua  County,  11  N.  Y. 

862,  and  cases  cited  above.  Civ.  Proc.  Rep.  172. 

And  so  where  the  sentence  was  Police    court    °f    inferior   juris- 

on     an     indictment,     which     was  diction,  and  its  proceedings  must 

amended   after  finding  it  was   in  affirmatively  show  jurisdiction  of 

conflict  with  the  V  Amendment  of  the   defendant  a^  over  the  sub- 

the    Constitution    of    the    United  3ect-matter.-Kearney,    Ex    parte, 

States.-Bain,  Ex  parte,  121  U.  S.  55   CaL   214'   overruling,   as   mere 

1    30   L.  Ed.  849,  7  Sup.  Ct.  Rep.  dictum'  holdlnS  to  the  contrary  in 

781.   See,  supra,  §  131.  Murray'  Ex  parte-  43  Cal"  455>  458- 

„„„,.,  2 ALA.— Ray,  Ex  parte,  45  Ala. 

5  See,  infra,  §1941.  15;    gam>    Bx   part6)    gl    ^    g4 

lWhitaker,  In  re,  43  Ala.  323;  CAL.— Murray,   Ex  parte,  43  Cal. 

McLeod's  Case,  25  Wend.  (N.  Y.)  455;  Le  Bur>  Ex  parte;  49  Cal   160 

483;    Semler,  In  re,  41  Wis.   517;  COLO— People   ex  rel.  Atty.-Gen. 

R.  v.  Bowen,  9  Car.  &  P.  509,  38  v    District  Court,  26  Colo.  380,  46 

Eng.   C.  L.  300.  L.  R.  A.  855,  58  Pac.  608.   IOWA— 

indictment  and  warrant  may  be  State  v.   Orton,   67   Iowa   554,    25 

inquired  into  on  habeas  corpus,  to  N.  W.  775.    MASS. — Riley's  Case, 

determine  whether  they  are  abso-  19   Mass.    (2   Pick.)    172;    Com.   v. 

lutely  void.— People  ex  rel.  Pick-  Whitney,  27  Mass.  (10  Pick.)  434; 
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Fleming  v.  Clark,  94  Mass.  (12 
Allen)  191;  Sheehan's  Case,  122 
Mass.  445,  23  Am.  Rep.  374. 
MICH.— Coffeen,  In  re,  38  Mich. 
311.  MO. — Trueman,  In  re,  44  Mo. 
181.  N.  Y.— People  v.  McLeod,  1 
Hill  377,  37  Am.  Dec.  328;  People 
ex  rel.  Martin  v.  Walters,  15  Abb. 
N.  C.  461,  7  N.  Y.  Civ.  Proc.  Rep. 
406;  People  v.  McCormack,  4  Park. 
Cr.  Rep.  9;  People  v.  Devine,  5 
Park.  Crim.  Rep.  62,  21  How.  Pr. 
80;  People  v.  Neilson,  16  Hun  214; 
Wright,  In  re,  29  Hun  357,  65  How. 
Pr.  119.  N.  C. — Buddington,  In  re, 
74  N.  C.  607.  OHIO— Van  Hagan, 
Ex  parte,  25  Ohio  St.  426.  PA  — 
Dickinson  v.  Byron,  9  Serg.  &  R. 
71;  Com.  ex  rel.  Davis  v.  Lecky, 
1  Watts  66,  26  Am.  Dec.  37.  TEX  — 
Ezell,  Ex  parte,  40  Tex.  451,  19 
Am.  Rep.  32.  UTAH— Hays,  Ex 
parte,  15  Utah  77,  47  Pac.  612. 
VA.— Ball,  Ex  parte,  43  Va.  (2 
Gratt.)  588;  Marx,  Ex  parte,  86 
Va.  40,  9  S.  E.  475.  WYO.— 
Younger  v.  Hen,  12  Wyo.  297,  109 
Am.  St  Rep.  986,  75  Pac.  443. 
FED. — Parks,  Ex  parte,  93  U.  S. 
18,  23  L.  Ed.  787;  Reed,  Ex  parte, 
100  U.  S.  13,  25  L.  Ed.  538;  Sie- 
bold,  Ex  parte,  100  U.  S.  371,  25 
L.  Ed.  717;  Yarbrough,  Ex  parte, 
110  U.  S.  651,  28  L.  Ed.  274,  4  Sup. 
Ct.  Rep.  152;  Bogart,  In  re,  2 
Sawy.  396,  Fed.  Cas.  No.  1596. 
ENG. — Brenan,  In  re,  10  Ad.  &  E. 
N.  S.  (10  Q.  B.)  492,  59  Eng.  C.  I* 
492;  Lees,  Ex  parte,  1  El.,  Bl.  & 
El.  828;  R.  v.  Mount,  L.  R.  6  P.  C. 
283. 

As  to  power  of  court,  on  habeas 
corpus,  to  go  behind  judgment,  see 
note,  45  Am.  Dec.  133. 

As  to  what  questions  are  in- 
volved in  habeas  corpus  proceed- 
ings, see  notes,  59  Am.  Dec.  243; 
57  Am.  St.  Rep.  807. 


Illegality  of  selection  of  grand 
jury  can  not  be  tested  on  habeas 
corpus  after  conviction  and  sen- 
tence.— State  v.  Fenderson,  28  La. 
Ann.  82. 

Irregularities  in  the  trial  can 
not  be  examined  on  habeas  cor- 
pus.— Max,  Ex  parte,  44  Cal.  579; 
Granice,  Ex  parte,  51  Cal.  375; 
State  v.  Sheriff,  24  Minn.  87;  Ruth- 
ven,  Ex  parte,  17  Mo.  541. 

As  to  irregularities  which  do  not 
render  sentence  void,  see  4  Crim. 
Law  Mag.  803. 

— On  the  other  hand,  it  has  been 
ruled  that  where  a  petition  for  a 
writ  of  habeas  corpus  avers  that 
the  petitioners,  being  colored  per- 
sons, have  been  tried  for  a  capital 
offense  before  a  state  court,  by  a 
jury  entirely  composed  of  white 
persons,  in  contravention  of  U.  S. 
Rev.  Stat.,  §  641,  4  Fed.  Stats. 
Ann.,  1st  ed.,  p.  258  (now  Ju- 
diciary Code,  §  31,  5  Fed.  Stats. 
Ann.,  2d  ed.,  p.  376),  the  Circuit 
Court  of  the  United  States  will 
grant  the  writ  commanding  the 
sheriff  of  the  county  to  produce 
the  bodies  of  the  petitioners  be- 
fore the  court,  with  a  statement  of 
the  cause  of  their  detention. — Ex 
parte  Reynolds,  3  Hughes  559,  Fed. 
Cas.  No.  11720. 

See,  also,  cases  supra,  §  1926. 

And  so  where  the  offense  is 
against  the  federal  courts,  the 
state  courts  having  no  jurisdiction. 
— Bridges,  Ex  parte,  2  Woods  428, 
Fed.  Cas.  No.  1862. 

Judgment  can  not  be  attacked 
on  habeas  corpus,  unless  want  of 
jurisdiction  in  the  sentencing  court 
is  shown. — Branch,  Ex  parte,  36 
Tex.  Cr.  Rep.  384,  37  S.  W.  421. 
See  People  v.  Cassels,  5  Hill 
(N.  Y.)  164;  Hillibaugh  v.  Hen,  13 
Wyo.  273,  79  Pac.  1044. 
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be  observed,  in  passing,  that  in  any  one  of  these  oases 
the  writ  may  be  granted.8 


— Or  judgment  void  for  any  rea- 
son.— Japan,  Ex  parte,  36  Tex.  Cr. 
Rep.  482,  38  S.  W.  43. 

Defect  in  judgment  or  process 
must  be  such,  as  to  render  same 
void  before  judgment  can  be  at- 
tacked on  habeas  corpus.  See  note, 
26  Am.  Dec.  41. 

Jurisdictional  inquiry  on  habeas 
corpus,  extends  to  power  of  court 
or  magistrate  to  commit. — State 
ex  rel.  Stylees  v.  Beaverstad,  12 
N.  D.  532,  97  N.  W.  548;  Hovey 
v.  Sneffner,  16  Wyo.  265,  125  Am. 
St.  Rep.  1037,  15  Ann.  Cas.  318,  15 
L.  R.  A.  (N.  S.)  230,  93  Pac.  305. 

Loss  of  jurisdiction  of  justice  of 
the  peace  to  convict  and  sentence, 
can  not  be  raised  on  habeas  cor- 
pus.— People  ex  rel.  Martin  v.  Wal- 
ters, 15  Abb.  N.  C.  (N.  T.)  461, 
7  N.  Y.  Civ.  Proc.  Rep.  406. 

On  commitment  before  indict- 
ment, court  may,  on  habeas  cor- 
pus, go  back  of  the  examination 
of  the  committing  magistrate. — 
People  v.  Martin,  2  Edm.  Sel.  Cas. 
(N.  Y.)  28,  1  Park.  Cr.  Rep.  187, 
7  N.  Y.  Leg.  Obs.  49. 

Compare:  Bion,  In  re,  59  Conn. 
377,  11  L.  R.  A.  700,  20  Atl.  662, 
holding  errors,  irregularities,  or  in- 
sufficiency of  evidence  in  commit- 
ment case  not  reviewable  in  ha- 
beas corpus. 

In  Siebold,  Ex  parte,  100  TJ.  S. 
371,  25  L.  Ed.  717,  supra,  §  1926,  it 
was  held  that  the  appellate  juris- 
diction of  the  Supreme  Court  of 
the  United  States,  exercisable  by 
habeas  corpus,  extends  to  a  case  of 
imprisonment  upon  conviction  and 
sentence  in  an  inferior  court  of  the 
United  States,  under  and  by  vir- 


tue of  an  unconstitutional  act  of 
Congress,  whether  this  court  has 
jurisdiction  to  review  the  judg- 
ment by  writ  of  error  or  not;  and 
that  the  jurisdiction  of  this  court 
by  habeas  corpus,  when  not  re- 
strained by  some  special  law,  ex- 
tends generally  to  imprisonment 
by  inferior  tribunals  of  the  United 
States  which  have  no  jurisdiction 
of  the  cause,  or  whose  proceedings 
are  otherwise  void  and  not  merely 
erroneous;  and  such  a  case  occurs 
when  the  proceedings  are  had 
under  an  unconstitutional  act.  It 
was  further  held  that  when  the 
court  below  has  jurisdiction  of  the 
cause,  and  the  matter  charged  is 
indictable  under  a  constitutional 
law,  any  errors  committed  by  the 
inferior  court  can  only  be  re- 
viewed by  writ  of  error.  See  fur- 
ther, infra,  §  996  b. 

In  Yarbrough,  Ex  parte,  110 
U.  S.  651,  28  L.  Ed.  274,  4  Sup.  Ct. 
Rep.  152,  the  right  of  the  Supreme 
Court  of  the  United  States  in  this 
way  to  revise  the  action  of  a  cir- 
cuit court  in  case  of  want  of  juris- 
diction was  affirmed;  but  it  was 
held  that  technical  errors  of  law 
could  not  be  in  this  way  corrected. 
And  see  People  v.  Kelly,  39  Hun 
(N.  Y.)   536. 

s  This  is  the  case  where  the  in- 
ferior court  has  no  jurisdiction. 
See  Yarbrough,  Ex  parte,  110  U.  S. 
651,  28  L.  Ed.  274,  4  Sup.  Ct.  Rep. 
152. 

Supreme  Court  of  the  United 
States  can  in  this  way  determine 
the  power  of  an  inferior  court  to 
try  and  sentence  a  prisoner,  but 
can  not  review  the  rulings  of  such 
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§  1941.  WRIT  CAN  NOT  COLLATERALLY  COEEECT  EEEOES. 

What  has  just  been  said  rests  on  the  general  proposition 
that  where  a  court  of  record1  has  jurisdiction,  its  action, 
though  open  to  revision  by  appeal  or  writ  of  error,  can 
not  be  collaterally  impeached,  unless  on  proof  of  fraud.2 
No  matter  how  gross,  therefore,  may  be  the  mistakes  of 
law  or  fact  by  a  court  of  record  having  jurisdiction  in  a 
criminal  case,  its  action  can  not  be  reviewed,  subject  to 
the  limitations  above  stated,  by  a  writ  of  habeas  corpus.3 


court  when  having  jurisdiction. 
See  Carll,  Ex  parte,  106  TJ.  S.  521, 
27  L.  Ed.  288,  1  Sup.  Ct.  Rep.  535. 

1  Presumption  of  regularity  does 
not  apply  to  courts  not  of  record. 
See  Whart.  on  Ev.,  §1308;  1 
Whart.  Crim.  Ev.  (Hilton's  ed.), 
§830. 

2  See  Whart.  on  Ev.,  §§  982-991. 

3  CAL. — Hartman,  Ex  parte,  44 
Cal.  32.  COLO.  —  Farnham,  Ex 
parte,  3  Colo.  545.  KAN. — Petty, 
In  re,  22  Kan.  477.  ME.— O'Malia 
v.  Wentworth,  65  Me.  129.  MICH.— 
Eaton,  In  re,  27  Mich.  1;  Burger, 
In  re,  30  Mich.  203;  Faust  v.  Judge, 
etc.,  30  Mich.  266.  MINN.— State 
v.  Hennepin,  Sheriff,  24  Minn.  87. 
MISS. — Emanuel  v.  State,  36  Miss. 
627.  MO. — Kauffman,  Ex  parte,  73 
Mo.  588.  NEB. — Johnson,  Ex  parte, 
15  Neb.  512,  19  N.  W.  594.  NEV.— 
Fisher,  Ex  parte,  6  Nev.  309; 
Winston,  Ex  parte,  9  Nev.  71; 
Twohig,  Ex  parte,  13  Nev.  302; 
Bergman,  Ex  parte,  18  Nev.  331, 
4  Pac.  209.  N.  Y  — People  v. 
Nevins,  1  Hill  154;  People  v.  Cav- 
anagh,  2  Park.  Cr.  Rep.  650.  PA  — 
Com.  v.  Leckey,  1  Watts  66,  26 
Am.  Dec.  37;  Com.  v.  Keeper  of 
Prison,  26  Pa.  St.  279.  TEX.— 
Oliver,  Ex  parte,  3  Tex.  App.  345; 
McGill,  Ex  parte,  6  Tex.  App.  498 ; 
Boland,  In  re,  11  Tex.  App.  159. 


VT  — Kellogg,  Ex  parte,  6  Vt.  509. 
WIS.— Crandell,  In  re,  34  Wis. 
177;  Semler,  In  re,  41  Wis.  517; 
Eldred  v.  Ford,  46  Wis.  530,  1 
N.  W.  175.  FED.— Coy,  In  re,  127 
TJ.  S.  731,  32  L.  Ed.  274,  8  Sup.  Ct. 
Rep.  1263.  ENG.— R.  v.  Carlile, 
4  Car.  &  P.  415,  19  Eng.  C.  L.  580; 
Barnes'  Case,  2  Roll.  157,  81  Eng. 
Repr.  722;  R.  v.  Elwell,  2  Stra.  794, 
93  Eng.  Repr.  853. 

Matters  within  discretion  of 
trial  court,  writ  of  habeas  corpus 
will  not  lie  to  overhaul:  ALA. — ■ 
Simmons,  Ex  parte,  62  Ala.  416; 
State,  Ex  parte,  76  Ala.  482;  Cam- 
eron, Ex  parte,  81  Ala.  87, 1  So.  20. 
CAL. — Moan,  Ex  parte,  65  Cal.  216, 
3  Pac.  644.  ILL. — Thompson,  Ex 
parte,  93  HI.  89.  IND.— Smith  v. 
Hess,  91  Ind.  424;  Willis  v.  Bayles, 
105  Ind.  363,  5  N.  E.  8;  McGuire 
v.  Wallace,  109  Ind!  284,  10  N.  E. 
111.  IOWA— State  v.  Orton,  67 
Iowa  554,  25  N.  W.  775.  KAN.— 
Edwards,  Ex  parte,  35  Kan.  99,  10 
Pac.  539.  LA.— State  v.  Sheriff,  37 
La.  Ann.  617.  MICH.— Hamilton's 
Case,  51  Mich.  174,  16  N.  W.  327. 
MINN.— State  v.  Hayden,  35  Minn. 
283,  28  N.  W.  659.  N.  Y— People 
v.  Kelly,  97  N.  Y.  212,  modifying 
32  Hun  536;  People  v.  Walters,  15 
Abb.  N.  C.  461.  TEX.— Fuller,  Ex 
parte,  19  Tex.   App.  241.    WIS.— 
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Even  an  excessive  sentence,  by  a  competent  court,  if  not 
actually  inoperative,  can  not  in  this  way  be  rectified.  The 
remedy  is  writ  of  error  to  a  court  with  appellate  powers.4 
Nor  will  the  writ  be  used  to  control  the  discretion  com- 
mitted to  officers  of  a  prison  to  modify  or  ameliorate 
confinement.5  Even  though  the  cause  of  detention  be  an 
order  of  court  without  judgment,  this,  if  the  order  be  by 
a  court  having  jurisdiction,  will  not  be  reviewed  even  by 
a  superior  court  by  means  of  habeas  corpus.  Thus,  where, 
on  an  indictment  containing  several  counts,  the  jury  ac- 
quitted on  some  counts  but  said  nothing  as  to  others,  it 
was  held  in  Pennsylvania,  by  the  supreme  court,  that  an 
order  of  detention  by  the  trial  court  could  not  be  over- 
hauled by  a  habeas  corpus  issued  by  the  supreme  court ; 
but  that  if  an  error  should  occur  in  the  subsequent  trial 
and  conviction  of  the  defendant  on  the  counts  thus  left 
open,  the  remedy  would  be  a  writ  of  error.6  Nor,  under 
the  Pennsylvania  statute,  will  the  supreme  court,  by 
writ  of  habeas  corpus,  grant  relief,  during  the  term  of  a 
court  of  quarter  sessions,  to  a  person  bound  over  to  that 
term.7  Nor  can  the  validity  of  the  commissions  of  de 
facto  judges  or  other  officers,  having  colorable  titles,  be 
thus  tried.8  Thus,  Chief  Justice  Chase  refused  to  review, 

Houser  v.  State,  33  Wis.  678;  Mil-  *  Lark    v.    State,    55    Ga.    435; 

burn,    Ex   parte,    59    Wis.    24,    17  Shaw,   Ex  parte,   7   Ohio    St.   81; 

N.  W.  965;  State  v.  Sloan,  65  Wis.  Pember's  Case,  1  Whart.  (Pa.)  439. 

647,   651,   27   N.  W.    616.    FED.—  Where    the    sentence    is    inop- 

United  States  v.  Reed,  100  U.  S.  13,  erative,  see,  supra,  §  1939. 

25  L.   Ed.  538;   Crouch,  Ex  parte,  5  Com.  v.  Holloway,  42  Pa.   St. 

112  TJ.  S.  178,  28  L.  Ed.  690,  5  Sup.  446,  82  Am.  Dec.  526.  See  Pember's 

Ct.  Rep.  96;  Harding,  Ex  parte,  120  Case,  1  Whart.  (Pa.)  439. 

V.  S.  782,  30  L.  Ed.  824,  7  Sup.  Ct.  6  Com.  v.  Norton,  8  Serg.  &  R. 

Rep.  780;   Bigelow,  Ex  parte,  113  (Pa.)  71. 

U.  S.  328,  28  L.  Ed.  1005,  5  Sup.  Ct.  t  Com.  v.  Sheriff,  7  Watts  &  S 

Rep.  542;   Ker,  Ex  parte,  18  Fed.  (Pa.)   108. 

167;  Byron,  In  re,  18  Fed.  722.  8  Com.  v.  Fowler,  10  Mass.  290; 

Matters  of  executive  discretion  Sheehan's  Case,  122  Mass.  445,  23 

can  not  be  thus  reviewed.  See  Gil-  Am.   Rep.  374;    Strang,  Ex  parte, 

son,  Ex  parte,  34  Kan.  641,  9  Pac.  21  Ohio  St.  610;   Boyle,  In  re,  9 

763.  Wis.  284;  State  v.  Bartlett,  35  Wis. 
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on  habeas  corpus,  the  sentences  of  courts  of  the  Con- 
federate States  during  the  Civil  War.9  Nor  will  the  title 
or  procedure  of  a  committing  magistrate  be  thus  ex- 
amined collaterally,  if  a  probable  case  of  guilt  be  made 
out  on  the  merits,  and  the  question  be  as  to  such  guilt.10 
But,  as  we  have  seen,  where  the  sentence  is  one  plainly 
beyond  the  jurisdiction  of  the  court  imposing  it,  a  writ 
of  habeas  corpus  may  be  issued  by  a  court  having  general 
supervisory  jurisdiction, — e.  g.,  in  England  the  queen's 
bench, — to  relieve  the  prisoner.  And  this  holds  where  a 
sentence  has  expired,  or  is  otherwise  inoperative.11 

§  1942.  Nor  will  hearing  be  interrupted.  Un- 
less the  case  be  one  of  oppression,  the  hearing  on  a  crimi- 
nal charge  before  a  committing  magistrate  will  not  be 
interrupted  by  a  writ  of  habeas  corpus.1 

§  1943.  Distinctive  practice  in  cases  in  which  there 
is  no  writ  of  error.  A  distinction  is  to  be  noted  between 
errors  which  can  be  corrected  by  appeal  or  writ  of  error 
and  errors  which  can  not  be  so  corrected.  Under  the  old 
English  practice,  where  there  was  no  writ  of  error  in 
criminal  cases,  the  courts  were  led,  in  cases  of  imprison- 
ment claimed  to  be  manifestly  and  grossly  erroneous, 
to  hear  the  question  of  the  validity  of  such  imprisonments 
on  writs  of  habeas  corpus.  A  similar  condition  exists  in 
our  federal  courts,  in  those  cases, — e.  g.,  prosecutions 
in  circuit  or  district  courts, — in  which  the  only  mode  of 

287;  Ah  Lee,  In  re,  6  Sawy.  410,  See  McCrary  on  Elections,  §221. 

5  Fed.  899.  io  Supra,  §  1937;  Raye,  Ex  parte, 

See  4  Crim.  Law  Mag.  808,  and  63  Cal.  491;   Thompson,  Ex  parte, 

1  Kerr's  Whart.  Crim.  Law,  §  690.  93  111.  89;  Garst,  Ex  parte,  10  Neb. 

9  Strahl,  Ex  parte,  16  Iowa  369;  78,  4  N.  W.   511;   Wakker,  In  re, 

People  v.   Terry,  108  N.  Y.  1,  14  3  Barb.   (N.  Y.)   162. 

N.  E.  815;  Russell  v.  Whiting,  60  ll  Supra,  §  1939. 

N.    C.    (1    Wins.)    463;    Call,    Ex  A   conviction    based   on    invalid 

parte,   2   Tex.   App.    560;    Griffin's  waiver  of  jury  trial  may  be  thus 

Case,    Chase    364,    Fed.    Cas.    No.  inquired  into.— Staff,  In  re,  63  Wis. 

5815,  8  Am.  L.  Reg.  N.  S.  358,  25  285,  23  N.  W.  587.   Supra,  §  1668. 

Tex.  Supp.  623.  l  Peoples,  In  re,  49  Mich.  626. 
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obtaining  revision  is  that  which  depends  on  the  rare 
contingency  of  a  certified  difference  of  opinion  between 
the  judges  trying  the  case.  Under  such  circumstances  it 
was  but  natural  that  the  writ  of  habeas  corpus  should  be 
applied  for  in  cases  in  which  a  prisoner  was  held  in 
custody  under  process  which  was  believed  to  be  in  con- 
flict with  the  federal  constitution  or  statutes.  The  dis- 
position of  the  Supreme  Court  of  the  United  States  was, 
for  a  time,  to  recognize  this  distinction  so  far  as  to  hold 
that  it  could  revise  by  habeas  corpus  an  "illegal  or  void" 
judgment  of  an  inferior  federal  court ;  but  more  recently 
the  position  seems  to  be  taken  that  where  such  inferior 
court  has  jurisdiction  habeas  corpus  is  not  the  remedy.1 


l  In  Slebold,  Ex  parte,  100  U.  S. 
371,  25  L.  Ed.  717,  cited  supra, 
§§  1926,  1940,  the  following  is  from 
the  opinion  of  the  court,  given  by 
Bradley,  J.: 

"The  only  ground  on  which  this 
court,  or  any  court,  without  some 
special  statute  authorizing  it,  will 
give  relief  on  habeas  corpus  to  a 
prisoner  under  conviction  and  sen- 
tence of  another  court  is  want  of 
jurisdiction  in  such  court  over  the 
person  or  the  cause,  or  some  other 
matter  rendering  its  proceedings 
void.  This  distinction  between  an 
erroneous  judgment  and  one  that 
is  illegal  or  void  is  well  illustrated 
by  the  two  cases  of  Ex  parte 
Lange,  85  V.  S.  (18  Wall.)  163, 
21  L.  Ed.  872,  and  Ex  parte  Parks, 
93  V.  S.  18,  23  L.  Ed.  787.  In  the 
former  case  we  held  that  the  judg- 
ment was  void,  and  released  the 
prisoner  accordingly;  in  the  lat- 
ter we  held  that  the  judgment, 
whether  erroneous  or  not,  was  not 
void  because  the  court  had  juris- 
diction of  the  cause;  and  we  re- 
fused to  interfere."  The  difficulty 
here  is  in  the  words  "illegal  or 


void."  If  a  writ  of  habeas  corpus 
can  issue  to  correct  illegal  judg- 
ments, then  the  writ  of  habeas 
corpus  becomes  a  writ  of  error. 
But  the  distinction  taken  in  the 
italicised  passage  between  an  "er- 
roneous" judgment  and  one  that  is 
"illegal  or  void"  would  show  that 
"error"  and  "illegality"  are  not  re- 
garded as  convertible. 

As  conflicting  with  Lange's  Case, 
see  Hagen,  Ex  parte,  25  Ohio  St. 
426. 

In  Lange,  Ex  parte,  above  cited 
(see,  supra,  §§1716,  1853,  1933), 
the  discharge  was  put  on  the 
ground  of  erroneous  action  of  the 
court  below  (a  district  federal 
court)  in  amending  a  sentence 
after  the  defendant  had  been  in 
prison  under  it  for  five  days.  It 
was  held  that  after  a  sentence  has 
been  in  part  executed  it  can  not  be 
amended,  and  that  the  amending 
sentence  in  such  case  is  a  nullity, 
and  the  defendant  is  to  be  re- 
leased. But  to  this  it  may  be  ob- 
jected that,  if  the  Supreme  Court 
of  the  United  States  can  make 
such  error  ground  of  release  on 
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habeas  corpus,  the  function  of  re- 
leasing prisoners  on  ground  of 
error  of  sentence  would  be  vested 
in  every  judge  to  whom  the  right 
of  issuing  a  writ  of  habeas  corpus 
belongs.  See  dissenting  opinion  of 
Clifford,  J.,  in  Lange's  Case. 

Prisoner  convicted  under  uncon- 
stitutional law,  may  be  discharged 
on  habeas  corpus. — Siebold,  Ex 
parte,  100  U.  S.  371,  25  L.  Ed.  717, 
and  Clark,  Ex  parte,  100  U.  S.  399, 
25  L.  Ed.  715. 

The  same  view  has  been  taken 
in  McCarthy  v.  Hinman,  35  Conn. 
538,  Nightingale,  Ex  parte,  12  Fla. 
272;  Schwartz,  Ex  parte,  9  Tex. 
App.  381,  following  other  Texas 
cases. 

Contra:  Harris,  In  re,  47  Mo.  64; 
Fisher,  Ex  parte,  6  Neb.  309. 

But,  in  addition  to  the  objec- 
tions above  stated,  it  may  be  here 
urged  that  it  is  essential  to  the 
stability  of  our  system  that  a  stat- 
ute should  only  be  pronounced 
unconstitutional  when  directly  as- 
sailed either  in  the  trial  court,  or 
by  appeal  or  writ  of  error  from 
that  court. 

Ruling  In  People  ex  rel.  Tweed 
v.  Llscomb,  60  N.  Y.  559,  19  Am. 
Rep.  211,  has  been  already  criti- 
cized in  other  relations.  It  may 
be  noticed  here  that  even  were 
that  ruling  sustainable  on  other 
grounds  it  is  open  to  the  serious 
objection  of  leaving  the  sentences 
of  courts  having  jurisdiction,  en- 
tered after  deliberate  considera- 
tion and  full  trial,  at  the  mercy 
of  scratch  hearings  by  single 
judges  with  habeas  corpus  jurisdic- 
tion.—Page,  Ex  parte,  49  Mo.  291, 
follows  People  v.  Liscomb,  though 
in  Page,  Ex  parte,  there  would 
have  been  redress  by  writ  of  error 
or  appeal.    See  19  Cent.  L.  J.  102. 


In  Yarbrough,  Ex  parte,  110 
TJ.  S.  651,  28  L.  Ed.  274,  4  Sup.  Ct 
Rep.  651,  there  is  a  marked  with- 
drawal from  the  position  taken  in 
Lange's  Case,  and  it  is  said  by 
Miller,  J.,  giving  what  appears  to 
be  the  unanimous  opinion  of  the 
court,  that  "this  latter  principle" 
(i.  e.,  that  of  the  right  to  review 
by  the  writ  of  habeas  corpus  void 
judgments  by  subordinate  courts) 
"does  not  authorize  the  court  to 
convert  the  writ  of  habeas  corpus 
into  a  writ  of  error,  by  which  the 
errors  of  law  committed  by  the 
court  that  passed  the  sentence  can 
be  reviewed  here;  for  if  that  court 
had  jurisdiction  of  the  party  and 
the  offense  for  which  he  was  tried, 
and  has  not  exceeded  its  powers 
in  the  sentence  which  it  pro- 
nounced, this  court  can  inquire  no 
further. 

"This  principle  disposes  of  the 
argument  made  before  us  on  the 
insufficiency  of  the  indictments 
under  which  the  prisoners  in  this 
case  were  tried. 

"Whether  the  indictment  sets 
forth  in  comprehensive  terms  the 
offense  which  the  statute  describes 
and  forbids,  and  for  which  it  pre- 
scribes a  punishment,  is  in  every 
case  a  question  of  law  which  must 
necessarily  be  decided  by  the  court 
in  which  the  case  originates,  and 
is  therefore  clearly  within  its  jur- 
isdiction. 

"Its  decision  on  the  conformity 
of  the  indictment  to  the  provisions 
of  the  statute  may  be  erroneous, 
but  if  it  is  so  it  is  an  error  of  the 
law  made  by  the  court  acting 
within  its  jurisdiction,  which  could 
be  corrected  on  a  writ  of  error, 
if  such  writ  were  allowed,  but 
which  can  not  be  looked  into  on 
a  writ  of  habeas  corpus  limited  to 
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And  in  any  view,  where  the  object  is  to  review  the  de- 
cision of  a  state  court,  the  writ  of  habeas  corpus  will  be 
refused  when  there  can  be  a  writ  of  error.2 


an  inquiry  into  the  existence  of 
jurisdiction  on  the  part  of  that 
court. 

"This  principle  is  decided  Ex 
parte  Tohias  Watkins,  28  V.  S. 
(3  Pet.)  93,  7  L.  Ed.  650,  and 
Parks,  Ex  parte,  93  XJ.  S.  18,  23 
L.  Ed.  787." 

The  objections  to  the  Supreme 
Court  of  the  United  States  hear- 
ing on  habeas  corpus  non-jurigdic- 
tional  errors  are  as  follows: 
(1.)  If  this  revision  can  be  as- 
sumed by  the  court  in  banc  (as  it 
has  been  in  the  more  conspicuous 
cases  above  noticed),  it  can,  at 
common  law,  be  assumed  by  a 
single  judge;  and  in  this  way  a 
single  judge,  it  may  be  in  an  in- 
ferior court,  might  review  and 
overturn  the  action  of  the  full 
bench  of  the  highest  court  in  the 
land.  (2.)  The  writ  does  not  bring 
up  the  whole  record,  from  which 
the  entire  history  and  limitations 
of  the  case  may  be  discovered.  All 
that  the  return  necessarily  pre- 
sents is  the  warrant  or  commit- 
ment by  which  the  prisoner  is 
held.  (3.)  The  hearing  is  summary, 
and  unrestrained  by  those  logical 
limitations  which  attend  bills  of 
exception — limitations  which,  arti- 
ficial as  they  may  sometimes  seem, 
are  yet  the  products  of  a  wise  ex- 
perience, and  are  best  calculated 
in  the  long  run  to  bring  out  the 
merits  of  a  litigated  issue.  See, 
as  maintaining  this  view,  Judge 
Thompson's  article,  above  cited,  4 
Crim.  Law  Mag.  806.  Shaw,  Ex 
parte,  7  Ohio  St.  87. 

For    the    reasons    given    above, 


Kearny,  Ex  parte,  55  Cal.  212, 
may  be  questioned.  In  that  case 
it  was  held  that  the  court  hearing 
a  writ  of  habeas  corpus  could  re- 
lease a  prisoner  convicted  by  a 
court  of  competent  jurisdiction  on 
the  ground  that  the  offense  was 
not  indictable.  If  this  be  good 
law,  every  judge  who  has  juris- 
diction to  issue  writs  of  habeas 
corpus  becomes  a  court  of  error, 
by  which  not  only  all  criminal  con- 
victions may  be  reviewed,  but  the 
question  of  what  offenses  are  in- 
dictable is  arbitrarily  determined. 
That  the  ruling,  however,  of  a 
court  of  competent  jurisdiction 
that  an  offense  tried  before  it  is  a 
crime  can  not  be  contested  on  a 
writ  of  habeas  corpus  is  settled  by 
a  great  preponderance  of  author- 
ity.—Bird,  Ex  parte,  19  Cal.  130; 
Eaton,  In  re,  27  Mich.  1;  Wilson, 
Ex  parte,  9  Nev.  71;  Parks,  Ex 
parte,  93  U.  S.  18,  23  L.  Ed.  787; 
Callicot,  In  re,  8  Blatchf.  89,  Fed. 
Cas.  No.  2323. 

Ex  parte  Kearny,  55  Cal.  212, 
criticized  above,  has  been  followed 
in  numerous  cases  in  California, 
including  Greenall,  Ex  parte,  153 
Cal.  770,  96  Pac.  806,  discharging 
prisoner  on  habeas  corpus  when 
complaint  before  justice  did  not 
state  a  crime.  Also  approved  and 
followed  in  Farrell,  In  re,  36  Mont. 
259,  92  Pac.  786,  and  Rickey,  Ex 
parte,  31  Nev.  89,  135  Am.  St.  Rep. 
651,  100  Pac.  136,  discharging  pris- 
oner on  habeas  corpus  when  the 
information  on  which  convicted 
did  not  state  an  offense. 

2  Supra,  §  122. 
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§  1944.  Military  judgments  can  not  be  thus  re- 
viewed. The  action  of  a  court-martial  having  jurisdic- 
tion will  not  be  reviewed  as  such  on  a  writ  of  habeas 
corpus;1  nor  will  the  proceedings  of  a  court-martial, 
even  when  about  to  sit  on  a  charge  of  desertion  from  a 
voidable  enlistment,  be  overhauled  by  this  writ;2  nor 
will  that  of  a  military  commission  when  imposed  on  a 
prisoner  thereto  amenable  by  law;3  nor  that  of  a  naval 
court-martial.4  But  if  a  military  court  or  court-martial 
be  without  jurisdiction,  or  with  jurisdiction  which  has 
ceased,  the  petitioner  will  be  released.5  The  question  of 
the  relief  of  persons  illegally  enlisted  is  considered  in 
another  volume.6 

§  1945.  Nor  summary  police  convections.  Sum- 
mary convictions  duly  ordered  by  a  justice  of  the  peace 
will  in  like  manner  be  respected.  If  he  has  statutory 
power  so  to  convict,  a  court  of  errors  will  not  review  his 
decision,  unless  fraud  or  oppression  be  alleged.1 

Discharge   by  a  district  or  cir-  Rep.  202;   Coulter,  In  re,  2  Sawy. 

cuit  federal  judge,  on  habeas  cor-  42,  Fed.  Cas.  No.  3276;  White,  In 

pus,  it  was  at  one  time  supposed  re»  17  Fed-  723;  Opinions  of  Judge 

that  there  could  be  no  review  by  Advocates  201. 

the  Supreme  Court  of  the  United  2  State  v-   Seaton'  61  Iowa  563' 

16  N.  W.  736;  McConologue's  Case, 


States  (see  note  to  Brosnahan,  In 
re,  18  Fed.  82);  but  now  such  an 


107  Mass.  154;  Wall's  Cases  (Low- 
ell, J.),  8  Fed.  85;   White,  In  re, 

appeal  can  by  statute  be  taken. —  -„  —  .   723 

Roberts  v.  Reilly,  116  U.  S.  80,  29  8  gee   vallandigham,    Ex   parte, 

L.   Ed.  544,  6   Sup.  Ct.  Rep.  291;  68  u    s    (1  Wan.)  243,  17  L.  Ed. 

United   States  v.  Jung  Ah  Lung,  589;   Vallandigham's  Trial,  258;   5 

124  U.  S.  621,  31  L.  Ed.  591,  8  Sup.  West.  L.  Month.  37. 

Ct.  Rep.  663.  4  Bogart,  In  re,  2  Sawy.  396,  Fed. 

l  People  ex  rel.  Underhill  v.  Ful-  Cas.  No.  1596. 

lerton,  17  N.  Y.  Sup.  Ct.  (10  Hun)  5  Barrett   v.    Hopkins,    2    McC. 

63 ;  Com.  v.  Cornman,  4  Serg.  &  R.  129,  7  Fed.  312. 

(Pa.)  93;  Com.  v.  Gamble,  11  Serg.  6  1    Kerr's   Whart.    Crim.    Law, 

&  R.  (Pa.)  93;  Reed,  Ex  parte,  100  §§  308,  309. 

U.  S.  12,  23,  25  L.  Ed.  538;  Mason,  l  Chancellor  Kent,  in  refusing  a 

Ex  parte,  105  U.  S.  696,  26  L.  Ed.  writ  in  a  case  of  summary  con- 

1213;   Keyes  v.  United  States,  109  viction    by    a    police    magistrate, 

U.  S.  336,  27  L.  Ed.  954,  3  Sup.  Ct.  said:      "It  is  not  for  me  to   ex- 
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§  19-16.  Nor  committals  fob  contempt.  A  com- 
mittal for  contempt,  by  a  court  having  authority,  can  not 
ordinarily  be  vacated  by  a  writ  of  habeas  corpus  issued 
from  another  court.1  This  rule  has  been  applied  to  com- 
mitments by  federal  courts  for  contempt  when  the  writ 
was  prayed  for  from  a  state  court;  and  this  indepen- 
dently of  the  question  whether  the  federal  court  had  jur- 
isdiction of  the  principal  case.2  But  where  an  inferior 
court  transcends  the  statutory  limits  in  a  committal  for 
contempt, — e.  g.,  when  the  statute  limits  to  thirty  days, 
and  the  commitment  is  for  an  indefinite  period, — or  in 
other  cases  of  transcending  jurisdiction,  there  may  be  a 
reviewal  by  habeas  corpus;3  and  so  where  the  commit- 


amine  into  the  legality  or  regu- 
larity of  the  conviction  any  fur- 
ther than  to  see  that  the  magis- 
trate had  competent  jurisdiction 
to  convict  and  imprison  in  the 
given  case.  ...  I  am  only  to 
exercise  the  power  given  me  by 
the  Habeas  Corpus  Act,  and  with- 
out that  I  should  rather  be  in- 
clined to  think  this  court  had  no 
common  law  jurisdiction  over  the 
subject-matter.  The  conviction  and 
imprisonment  in  this  case  are 
prima  facie,  good  and  valid  in 
law,  and  that  is  sufficient  upon 
this  collateral  inquiry.  They  must 
be  held  valid,  until  quashed  or 
reversed  in  the  regular  course  of 
appeal,  by  the  appropriate  tribu- 
nal."— Matter  of  Goodhue,  1  City 
Hall  Rec.  153. 

As  to  apprehension  for  vagrancy, 
see,  supra,  §  121,  also  §§  1253,  1255. 

l  Supra,  §  1921.  CAL  —  Cohn,  Ex 
parte,  55  Cal.  193;  Cottrell,  Ex 
parte,  59  Cal.  420.  IOWA— Rob  v. 
McDonald,  29  Iowa  330,  4  Am.  Rep. 
211.  NEV.— Phillips  v.  Welch,  12 
Nev.  158.  N.  H. — State  v.  Towle, 
42  N.  H.  540.     N.  Y  —  People  v. 


Cassels,  5  Hill  164;  Kearney's 
Case,  13  Abb.  Pr.  459.  WIS.— 
Perry,  In  re,  30  Wis.  268.  FED  — 
Kearney,  Ex  parte,  20  U.  S.  (7 
Wheat.)  38,  5  L.  Ed.  391.  ENG.— 
Clark,  Ex  parte,  2  Ad.  &  E.  N.  S. 
(2  Q.  B.)  619,  42  Eng.  C.  L.  835; 
Cobbett,  In  re,  7  Ad.  &  E.  N.  S. 
(7  Q.  B.)  187,  53  Eng.  C.  L.  185; 
Carus  Wilson,  In  re,  7  Ad.  &  E. 
N.  S.  (7  Q.  B.)  984,  53  Eng.  C.  L. 
983;  Crawford,  In  re,  13  Ad.  &  E. 
N.  S.  (13  Q.  B.)  613,  66  Eng.  C.  L. 
612;  Andrew's,  Ex  parte,  4  C.  B. 
226. 

Nor  will  the  writ  lie  to  discharge 
a  person  from  imprisonment  for 
non-payment  of  fine  for  refusing 
to  testify. — Smith,  Ex  parte,  117 
111.  63,  7  N.  C.  683. 

2  Williamson's  Case,  26  Pa.  St. 
9,  67  Am.  Dec.  374;  Williamson  v. 
Lewis,  39  Pa.  St.  9. 

See,  also,  4  Crim.  Law  Mag.  802. 

3  LA.— State  v.  Sauvinet,  24  La. 
Ann.  119,  13  Am.  Rep.  115.  N.  Y.— 
Shank's  Case,  15  Abb.  Pr.  N.  S. 
38.  TEX.— Holman  v.  Mayor,  34 
Tex.  668.  FED.— Fisk,  Ex  parte, 
113  U.  S.  713,  29    L.   Ed.   1117,   5 
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ment  is  on  its  face  defective.4  And  a  federal  court  may 
review  a  state  commitment  for  contempt  when  clashing 
with  a  federal  duty.5 

§  1947.  Court  determines  question  of  fact.  The  ordi- 
nary mode  of  instituting  a  prosecution,  as  we  have  seen, 
is  an  oath  by  the  party  injured,  or  by  a  competent  third 
party  in  any  way  cognizant  of  the  facts,  before  a  magis- 
trate or  justice  of  the  peace  having  jurisdiction.  The 
party  charged  is  then  arrested  and  brought  before  the 
magistrate,  by  whom,  after  the  case  is  heard,  the  defend- 
ant, if  the  evidence  in  the  magistrate's  opinion  shows 
probable  cause,  is  held  to  answer  to  the  court  having  local 
jurisdiction  to  try  the  offense.1  The  defendant  is  then  in 
custody ;  i.  e.,  -either  in  the  custody  of  the  officers  of  the 
law  conducting  him  to  prison,  or  of  the  keeper  of  the 
prison,  or  of  his  own  bail.  A  writ  of  habeas  corpus  may 
then  be  sued  out  by  the  defendant  addressed  to  the  person 
by  whom  he  is  detained,  and  he  is  then  brought  by  this 
person  before  the  court  issuing  the  writ.  Supposing  the 
object  be,  as  is  assumed  in  the  present  section,  to  deter- 
mine whether  there  is  sufficient  proof  to  hold  the  defend- 
ant for  trial,  the  court  issuing  the  writ  then  proceeds  to 
hear  the  evidence  adduced  by  the  prosecution.  The  case, 
for  this  purpose,  begins  de  novo.  The  prosecution  is  not 
limited  to  the  evidence  produced  before  the  committing 
magistrate.  New  documentary  proof  may  be  adduced; 
new  witnesses  may  be  called ;  new  specifications  of  guilt 

Sup.   Ct.  Rep.  724;    Ayers,  In  re,  See,    also,    cases    cited    supra, 

123  V.  S.  443,  31  L.  Ed.  216,  8  Sup.      §  1926. 

Ct.  Rep.  164.  In  Grady  v.  Superior  Court,  64 

Cal.  155,  30  Pac.  613,  it  was  held 


4  Dudley  v.  McCord,  65  Iowa  671, 
22  N.  W.  920;   Dill,  Ex  parte,  32 


that  after  discharge  by  a  second 

court,  the  court  committing  could 
Kan.  668,  49  Am.  Rep.  505,  6  Pac.      n(}t  re.lnaprigon. 

39;  People  v.  Conner,  15  Abb.  Pr.  B  Supra>  §  1926. 

N.  S.  (N.  Y.)  430;  Electoral  Col-  1  gee,  supra,  §§32  et  seq. 

lege,  In  re,  1  Hughes  571,  Fed.  Cas.  As  to   practice,  see  Church  on 

No.  4336,  cited  supra,  §  1926.  Habeas  Corpus,  §§  177  ft. 
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introduced.  The  question  before  the  court,  on  such  writ, 
is  not  whether  the  magistrate  acted  with  technical  exact- 
ness, but  whether  the  evidence,  as  presented  to  the  court, 
shows  that  the  defendant  should  be  required  to  answer 
before  a  court  and  jury  to  a  charge  of  a  criminal  offense. 
If  this  be  the  case,  the  defendant  will  be  remanded  to  cus- 
tody to  answer  such  charge.  It  has  been  sometimes  sug- 
gested that  if  there  be  a  conflict  of  testimony,  the  court, 
on  hearing  the  writ,  should  call  a  jury  to  its  aid ;  and  such 
has  been  the  practice  under  some  statutes.2  But  the  usual 
course  is  for  the  court  to  act  on  the  facts  presented  in  the 
same  way  as  would  a  committing  magistrate  hearing  the 
case  de  novo.  If  the  facts  on  the  hearing  exhibit  a  prima 
facie  case  of  guilt  of  any  offense  of  which  the  court  has 
cognizance,  the  defendant  should  be  remanded,  but  other- 
wise not.3  Aud  it  is  proper  that  the  court  should  call  for 
all  the  facts  requisite  for  a  due  understanding  of  the 
issue.4 

The  question  of  the  prisoner 's  identity  with  that  of  the 
party  named  in  the  writ  is  always  open.5 

§  1948.  Probable  cause  enough.  When,  as  has  been 
just  said,  the  question  is  whether  the  defendant  should  be 
bound  over  to  trial,  it  is  enough  that  probable  cause 
should  be  made  out  against  him.  That  this  is  the  test  in 
hearings  before  committing  magistrates,1  and  in  investi- 
gations before  grand  juries,2  we  have  already  seen ;  and  it 
would  be  anomalous  to  require  a  higher  degree  of  proof 
on  hearing  on  habeas  corpus.  The  object  of  the  writ,  in 
fact,  in  most  cases  falling  within  the  category  now  before 

2  See  Graham  v.  Graham,  1  Serg.  5  United     States     v.     Jung    Ah 
&  R.  (Pa.)  331.                                       Lung,  124  V.  S.  621,  31  L.  Ed.  591, 

Contra:     Baker    v.    Gordon,    23      8  Sup.  Ct.  Rep.  663;  Leary,  In  re, 
Ind.  20.  10  Ben.  197,  Fed.  Cas.  No.  8162. 

3  Infra,     §1948;     supra,     §§112,  l  Supra,  §  112. 

1289 ;  R.  v.  Carden,  L.  R.  5  Q.  B.  2  Supra,  §  1289.     See  Church  on 

Div.  1,  1  Crim.  Law  Mag.  197.  Habeas  Corpus,  §§  179  et  seq. 

4 Ibid.;   supra,  §1500. 
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us,  is  to  determine  whether  the  case  is  one  which  should 
go  before  a  grand  jury ;  and  the  test,  therefore,  to  be  ap- 
plied is  whether  the  grand  jury,  on  the  evidence  befi  re 
the  court,  ought  to  find  the  bill.  If  there  is  probable  cause 
in  the  evidence  before  the  court,  that  the  defendant  has 
committed  an  indictable  offense,  then  he  should  be  re- 
manded to  answer  such  offense.3 

§  1949.  Evidence  not  excluded  on  technical  grounds. 
When  the  question  of  probable  cause  is  thus  brought 
before  the  court,  it  is  not  bound  to  apply  to  evidence  the 
strict  exclusionary  rules  applied  in  trials  before  juries. 
The  proceedings  are  provisional ;  the  prosecution  at  least 
is  compelled  to  present  its  case  on  very  brief  notice ;  prob- 
ability is  the  test ;  it  is  enough  if  there  is  probable  proof, 
though  still  stronger  proof  may  be  attainable,  if  the  latter 
is  not  fraudulently  withheld ;  and,  in  addition,  the  analogy 
of  chancery  practice,  in  which  all  testimony  is  offered  to 
the  court  for  inspection,  irrespective  of  technical  objec- 
tion may  be  invoked.1 

§  1950.  Remitting  evidence  and  record  by  certiorari. 
A  justice  of  the  peace  or  other  committing  magistrate  is 
required  in  England  to  take  the  depositions  of  witnesses 
examined  before  him  in  criminal  prosecutions,  and  to  for- 
ward these  depositions  to  the  court  to  whom  the  case  is 
returned.  In  New  York,  and  other  states,  the  same  prac- 
tice is  prescribed.  The  writ  of  habeas  corpus  does  not  by 

3  Burr's  Case,  1  Burr's  Trial  11;  18   Fed.   722.     See  Gerdemann  v. 

Com.  v.  Carlisle,  Bright.  (Pa.)  36;  Com.,  11  Phila.  374. 

Com.    v.    Megary,    8    Phila.    (Pa.)  i  State    v.    Lyon,    1    N.    J.    L. 

607 ;  United  States  v.  Johns,  4  U.  S.  (Coxe)    403;    Heywood,    In   re,    1 

(4  Dall.)  413,  1  L.  Ed.  889;  Benson  Sandf.  (N.  T.)  701;  Benson  v.  Mc- 

v.  McMahon,  127  U.  S.  457,  32  L.  Mahon,  127  U.   S.  457,   32   L.   Ed. 

Ed.  234,  8  Sup.  Ct.  Rep.  1240.  234,  8  Sup.  Ct.  Rep.  1240. 

Compare:      Balcom,    In    re,    13  Waiver  of  preliminary  examina- 

Neb.  316,  11  N.  W.  312.  tion  does  not  preclude  the  defend- 

Federal  court  will  not  review  ant  from  showing  want  of  prob- 
the  decision  of  a  commissioner  on  able  cause. — See  Cowell  v.  Patter- 
questions   of  fact. — Byron,   In   re,  son,  49  Iowa  514. 
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itself  require  the  return  of  such,  depositions,  and  conse- 
quently in  order  to  obtain  them,  the  court  issuing  the  writ 
of  habeas  corpus  issues  at  the  same  time  a  writ  of  certio- 
rari to  the  magistrate,  so  as  to  obtain  possession  of  all  his 
proceedings.  In  England  the  practice  of  the  court  on 
habeas  corpus  is  to  read  these  proceedings  as  part  of  the 
case.1  In  most  jurisdictions  in  the  United  States  the  case 
is  heard  de  novo  on  the  testimony  produced  by  the  prose- 
cution. In  several  jurisdictions  the  writ  of  certiorari  is 
used  as  auxiliary  to  the  writ  of  habeas  corpus  when  the 
object  is  to  obtain  possession  of  the  entire  record.2 

§  1951.  Affidavits  may  be  received.  In  the  English 
courts  the  practice  has  been  to  receive  affidavits  as  part  of 
the  case  both  of  relator  and  respondent.1  In  this  country 
affidavits  have  also  been  received,2  though  not  when  sec- 
ondary to  other  proof  that  might  without  great  inconven- 
ience be  obtained.8 

§  1952.  No  DISCHARGE  FOB  TECHNICAL  DEFECTS  OB  VARI- 
ANCE. For  merely  formal  defects,  or  misstatements  of 
offense,  a  revisory  court  will  not  discharge  on  habeas 
corpus.1  It  will  permit,  as  we  have  seen,  the  return  to  be 

1  Bac.  Abr.  Certiorari,  A;  Hurd'i  been  decided  In  the  Supreme 
Habeas  Corpus,  b.  ii,  ch.  vl,  §6;  Court  of  the  United  States,  though 
Van  Boven's  Case,  9  Ad.  &  B.  N.  S.  not  without  hesitation.  The  pres- 
(9  Q.  B.)  676.  ence  of  the  witnesses  to  be  exam- 

2  Supra,  §§1702,  1926;  Snell,  In  lned  by  the  committing  justice, 
re,  31  Minn.  110,  16  N.  W.  692.  confronted    with    the    accused,    is 

certainly  to  be  desired;  and  ought 
to  be  obtained,  unless  consider- 
able inconvenience  and  difficulty 
exist  in  procuring  his  attendance. 

An  ex  parte  affidavit,  shaped,  per- 
21    Burr's    Trial,    97;    State   v.      napS)   by   tne   party   pressing   the 

Lyon,  1  N.  J.  L.  (Coxe)  403;  People  prosecution,  will  always  be  viewed 

v.  Chegaray,  18  Wend.  (N.  Y.)  637;  wlth  some  SUSpicioili  and  acted  on 

Bollman,  Ex  parte,  4  Cr.  75,  Fed.  wlth  some  caution;   but  the  court 

Cas.  No.  2653.   .  thought  it  would  be  going  too  far 

s  Ibid.    In  Burr's  Case,  Marshall,  to  reject  it  altogether." 
C.  J.,  said:     "That  a  magistrate         i  People     ex    rel.     Trainor    v. 

may   commit  upon  affidavits  has  Baker,  89  N.  Y.  460. 


l  Hurd's  Habeas  Corpus  307;  R. 
v.  Delaval,  3  Burr.  1434,  97  Eng. 
Repr.  913,  1  W.  B.  412,  96  Eng. 
Repr.  234. 
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amended ;  or  it  will,  in  the  exercise  of  the  powers  belong- 
ing to  justices  of  the  peace,  hold  the  relator  over  on  the 
charge  which  the  evidence  develops.2 

§  1953.  Discharge  from  pardon,  or  statute  of  limi- 
tations. The  writ  may  be  employed  to  effect  the  dis- 
charge of  a  person  under  sentence  to  whom  a  pardon  has 
been  addressed,  if  he  is  still  restrained  of  his  liberty,1  or 
is  relieved  from  imprisonment  by  operation  of  statutes  of 
limitation.2  In  such  case,  however,  it  must  appear  that 
the  state  authorities  were  in  default  in  not  previously  in- 
stituting the  prosecution,  or  bringing  the  case  to  trial.3 
Nor  does  the  writ  apply  to  a  person  out  on  bail.4 

§  1954.  Discharge  from  want  of  probable  cause  ;  ad- 
justment of  bail.  Courts  with  oyer  and  terminer  and 
quarter  sessions  jurisdiction  have  ordinarily  the  power 
of  issuing  writs  of  habeas  corpus  for  the  purpose  of  ex- 
amining commitments  by  police  magistrates;  and  if  it 
appear  that  the  commitment  is  without  probable  cause  of 
discharging  absolutely.1  Such  revisory  courts,  also,  can 
readjust  and  reduce  bail,  or  discharge  on  bail  in  cases  in 

2  Supra,    §§  1936,   1937.     CAL. —  Knapp  v.  Thomas,  39  Ohio  St.  377, 

Ring,  In  re,  28  Cal.  247.     DEL.—  48    Am.    Rep.    462;     Territory    v. 

State  v.  Buzine,  4  Harr.  575.  NBV.  Richardson,  9  Okla.  579,  49  L.  R.  A. 

— Ricard,  Ex  parte,  11  Nev.   287.  440>    60    Pac-    244  =     Greathouse's 

N.  Y.-Bank  of  United   States  v.      Case'  2  Abb-  <U-  S->  382'  Fed-  Cas- 

No.   5741.     See   Callicot,  In   re,   8 


Jenkins,  18  Johns.  305;   People  v. 
Nevins,    1    Hill    154;    Taylor,    Ex 


Blatcht  89,  Fed.  Cas.  No.  2323. 

2  State  v.   Maurignos,   T:  U.   P. 

parte,   5   Cow.   12.     PA.-Com.   v.  charlton    (Ga-)    24.      See>    supra> 

Crans,   4   Pa.   L.   J.   459,   2   Clark  §  1379 

172;  Com.  v.  Hickey,  2  Pars.  317;  3  Byr(i  V-  state,  2  Miss.  (1  How.) 

Com.  v.  Hickey,  1  Clark  436.  FED.  163;  Stanley,  Ex  parte,  4  Nev.  113; 

United    States  v.   Johns,   4   U.   S.  Clark    v.    Com.,    29    Pa.    St.    129; 

(4  Dall.)   413,  1  L.  Ed.  889;   Ben-  Logan  v.  State,  2  Brev.  L.  (S.  C.) 

nett,  Ex  parte,  2  Cr.  612,  Fed.  Cas.  415.     See,  supra,  §§  379,  1576. 

No.  1311;  Bollman,  Ex  parte,  4  Cr.  4  Logan    v.     State,     1    Treadw. 

75,  Fed.  Cas.  No.  2653.  (S.  C.)  493. 

l  Edymoin,    In   re,    8    How.    Pr.  l  See  Eagan,  Ex  parte,   18  Fla. 

(N.  Y.)  478;  People  v.  Cavanaugh,  194;  State  ex  rel.  Distin  v.  Ensign, 

2    Park.    Cr.    Rep.    (N.    Y.)    650;  13  Neb.  250,  13  N.  W.  216. 
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which  discretion  in  this  respect  is  not  given  to  police  mag- 
istrates. The  local  laws  in  this  respect,  as  existing  in  dif- 
ferent sections  of  the  United  States,  it  is  not  within  our 
limits  to  detail.  The  practice  as  to  bail  has  been  already 
noticed.  To  justify  a  discharge  in  such  cases  the  prosecu- 
tion must  be  shown  to  be  without  probable  cause.2  As  a 
general  proposition,  the  writ  lies  to  determine  the  grade 
of  bail,  in  all  cases  in  which  the  court  applied  to  has  super- 
visory jurisdiction  of  the  offense.3  But  there  will  be  no 
discharge  on  bail  when  the  evidence  would  sustain  a  cap- 
ital conviction.4 

Whether  after  an  indictment  found  a  writ  will  be 
granted  to  determine  the  amount  of  bail  has  been  much 
discussed.  It  has  been  argued  on  the  one  side  that  the  in- 


2  Troia,  In  re,  64  Cal.  152,  28 
Pac.  231. 

3  Supra,  §  122.  ALA. — Champion, 
Ex  parte,  52  Ala.  311.  FLA. — 
Finch  v.  State,  15  Fla.  633.  MASS.— 
Jones  v.  Kelly,  17  Mass.  116;  Whit- 
ing v.  Putnam,  17  Mass.  175.  MO. 
— Snowdon  v.  State,  8  Mo.  483. 
N.  H.— State  v.  McNab,  20  N.  H. 
160.  N.  J.— State  v.  Rockafellow, 
6  N.  J.  L.  (1  Halst.)  332.  N.  Y.— 
People  v.  Cole,  6  Park.  Cr.  Rep. 
695.  PA.— Com.  v.  Ridgeway,  2 
Ashm.  247.  FED.— United  States 
v.  Hamilton,  3  U.  S.  (3  Dall.)  17, 
1  L.  Ed.  490.  ENG. — Barronet,  In 
re,  1  Ellis  &  B.  1,  72  Eng.  C.  L.  1, 
Dears.  C.  C.  51;  R.  v.  Bartlemy, 
Dears.  C.  C.  60. 

In  Bridewell,  Ex  parte,  56  Miss. 
39,  affirmed  in  Wray,  Ex  parte,  30 
Miss.  681,  it  was  held  that  under 
a  constitutional  provision  that  "ex- 
cessive bail  shall  not  be  required, 
and  all  persons  shall,  before  con- 
viction, be  bailable  by  sufficient 
sureties,  except  for  capital  offenses 
where  the  proof  is  evident  or  the 


presumption  great,"  there  is  no 
prohibition  against  admitting  to 
bail  a  defendant  charged  with  a 
capital  crime;  but  he  may  be  so 
admitted  to  bail  within  the  sound 
discretion  of  the  trial  judge. 
Where,  in  such  case,  it  was  fur- 
ther held,  a  well-founded  doubt  of 
guilt  is  entertained,  the  proof  is 
not  evident,  nor  the  presumption 
great,  and  bail  should  be  granted. 
;in  such  cases  the  burden  is  on 
the  relator  to  show  that  he  is  ille- 
gally deprived  of  his  liberty,  and 
all  available  evidence  should  be 
produced,  even  if  the  hearing 
should  be  adjourned. 

Compare:  Street's  Case,  43 
Miss.  1. 

Burden  Is  on  relator. — See,  far- 
ther, Duncan,  Ex  parte,  54  Cal.  75, 
cited  infra;  Miller  v.  State,  43  Tex. 
579 ;  Walker,  Ex  parte,  3  Tex.  App. 
668. 

Compare  points  stated  supra, 
§§  117-122. 

4  Troia,  In  re,  64  Cal.  152,  28 
Pac.  231;  Com.  v.  Keeper  of  Prison, 
2  Ashm.   (Pa.)   227. 
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dictment  is  conclusive  as  to  the  amount  of  bail.5  On  the 
other  hand,  it  is  well  replied  that  indictments  are  not  con- 
clusive as  to  grade  of  offenses,  since  the  indictment  is  usu- 
ally for  the  major  offense,  when  the  major  includes  a 
minor,  while  the  guilt  may  be  only  that  of  the  minor 
offense.  If  the  offense  is  bailable,  it  is  further  argued,  it 
is  for  the  court  to  fix  the  bail  at  its  discretion.6  The  tests 
to  be  applied  in  the  determination  of  the  amount  of  bail 
have  been  already  discussed.7 

§  1955.  Judgment  must  be  either  discharge  or  re- 
mander.  The  judgment  must  be  either  discharge  or 
remander.  A  conditional  judgment  that  an  examining 
magistrate  must  either  commit  the  prisoner  at  once,  or 
fully  discharge  him,  can  not  be  sustained.1 

§  1956.  During  hearing  custody  is  in  court  of  writ. 
The  effect  of  the  writ  being  to  place  the  custody  of  the 
relator  in  the  court  issuing  the  writ,  it  is  the  duty  of  that 
court  to  see  to  his  safe  keeping.  This  is  done  by  either  re- 
manding the  relator  to  the  keeper  of  the  prison,  if  he  were 
there  confined,  or  placing  him  under  the  control  of  the 
sheriff  or  marshal  of  the  court.1 

§  1957.  Writ  of  error  not  permissible  at  common 
law  ;  proceedings  in  error.  In  England  the  action  of  the 
court  on  a  writ  of  habeas  corpus  can  not  be  revised  on 
error;1  and  the  same  rule  has  been  repeatedly  sustained 

5  Marshall,  C.  J.,  1  Burr's  Trial  See,  also,  supra,  §§  117-122. 
310;  People  v.  Tinder,  19  Cal.  539,  i  Supra,  §§  117  et  sea..    See  Dun- 
81  Am.  Dec.  77;  People  v.  Dixon,  4      can,  Ex  parte,  54  Cal.  75. 

Park.  Cr.  Rep.  (N.  Y.)  651;  United  l  People  v.   Donahue,   21  N.   Y. 

States  v.  Reese,  3  Wash.  224,  Fed.  Sup.  Ct.  133. 

Cas.  No.  15495.  l  Kaine,    In    re,    55    U.    S.    (14 

6  ALA. — Bryant,  Ex  parte,  34  How.)  131,  14  L.  Ed.  357;  R.  v. 
Ala.  270.  ILL.— Lynde  v.  People,  Bethel,  5  Mod.  22,  87  Eng.  Repr. 
38  111.  497.    MISS.— Street  v.  State,  494. 

43  Miss.  1.     N.  H. — State  v.  Mc-  As   to   the   question    of   general 

Nab,  20  N.  H.  160.    N.  Y. — People  custody,  see,  supra,  §  1825. 

v.    Hyler,   2    Park.    Cr.    Rep.    570.  18  Co.  R.  121b;  Wilson's  Case, 

TEX.— Drury  v.  State,  25  Tex.  45.  7  Ad.  &  El.  984;  R.  v.  Dean,  8  Mod. 
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in  this  country.2  But  in  cases  where  irremediable  injury- 
may  he  done  hy  the  action  of  the  court  below,  such  action 
partaking  of  the  nature  of  a  final  judgment,  there  is  au- 
thority to  hold  that  error  lies.3  And  in  most  states  appel- 
late process  is  in  such  cases  provided  by  statute;4  in 
others,  the  case  may  be  taken  up  to  an  appellate  court  by 
certiorari.5  That  some  process  of  revision  should  be  pro- 


27,  88  Bng.  Repr.  21,  2  Bro.  P.  C. 
554. 

2  ALA. — Wade  v.  Judge,  5  Ala. 
18.  CAL— Ring,  In  re,  28  Cal. 
347.  ILL. — Hammond  v.  People, 
32  111.  446,  83  Am.  Dec.  286; 
Thompson,  Ex  parte,  93  111.  89; 
People  ex  rel.  Magee  v.  McAnally, 
221  111.  66,  5  Ann.  Cas.  590,  77  N.  E. 
544;  Wallace  v.  Cleary,  5  111.  App. 
384;  Napier  v.  People,  9  111.  App. 
523;  People  v.  Skinner,  19  111. 
App.  332.  IOWA—  Curley,  In  re, 
34  Iowa  184;  Fouts  v.  Pierce,  64 
Iowa  71,  19  N.  W.  854.  LA.— 
Mitchell,  Ex  parte,  1  La.  Ann.  313. 
MD.— Bell  v.  State,  4  Gill.  304. 
MASS.— Wyeth  v.  Richardson,  76 
Mass.  (10  Gray)  240.  MICH.— Peo- 
ple v.  Fairman,  59  Mich.  568,  26 
N.  W.  769.  MISS.— Howe  v.  State, 
9  Miss.  (1  Smed.  &  M.)  690.  MO.— 
Jilz,  Ex  parte,  64  Mo.  205,  27  Am. 
Rep.  218;  McDonald,  In  re,  19  Mo. 
App.  370;  State  ex  rel.  Hiett  v. 
Simmons,  112  Mo.  App.  535,  87 
S.  W.  35.  N.  Y  — Yates  v.  People, 
6  Johns.  429,  though  see  contra 
Yates  v.  People,  6  Johns.  337;  Peo- 
ple ex  rel.  Young  v.  Stout,  10  Misc. 
247,  31  N.  Y.  Supp.  421.  N.  D.— 
Carruth  v.  Taylor,  8  N.  D.  166,  77 
N.  W.  617.  PA.— Russell  v.  Com., 
4  Pen.  &  W.  82;  Com.  v.  Kryder, 
1  Pa.  St.  143;  Clark  v.  Com.,  29 
Pa.  St.  129.  TEX.— Coopwood,  Ex 
parte,  44  Tex.  467.  UTAH— Clasby, 
In  re,  3  Utah  183, 1  Pac.  852.  WIS. 


— State  ex  rel.  McCaslin  v.  Smith, 
65  Wis.  93,  26  N.  W.  258. 

As  to  appealability  of  decisions 
in  habeas  corpus  proceedings,  see 
note  45  Am.  Dec.  133. 

3  See  Knowlton  v.  Baker,  72  Me. 
200;  Lafonta,  Ex  parte,  2  Rob. 
(La.)  495;  Holmes  v.  Jennison,  39 
U.  S.  (14  Pet.)  540,  10  U.  Ed.  579; 
Wells,  Ex  parte,  59  U.  S.  (18  How.) 
307,  15  L.  Ed.  421;  Robinson,  Ex 
parte,  6  McL.  355,  Fed.  Cas.  No. 
11935. 

In  Thompson,  Ex  parte,  96  III. 
158,  where  it  was  held  that  a  writ 
of  error  does  not  lie  in  Illinois  to 
review  a  judgment  on  a  writ  of 
habeas  corpus. 

4  Cleveland,  Ex  parte,  36  Ala. 
306;  Macready  v.  Wilcox,  33  Conn. 
321;  State  v.  Kirkpatrick,  54  Iowa 
373;  Roth  v.  House  of  Refuge,  31 
Md.  329;  Rothschild,  Ex  parte,  2 
Tex.  App.  566. 

As  to  practice  in  error,  see  Peo- 
ple v.  Hessing,  28  Dl.  410. 

As  to  the  Michigan  practice,  see 
Corrie  v.  Corrie,  42  Mich.  509,  4 
N.  W.  213. 

The  rule  In  respect  to  the  fed- 
eral  courts  has  been  elsewhere 
discussed. — Supra,  §  95. 

5  Hurd  Hab.  Corp.  326 ;  Lafonta, 
Ex  parte,  2  Rob.  (La.)  495;  Mc- 
Leod's  Case,  1  Hill  (N.  Y.)  377,  37 
Am.  Dec.  328;  Com.  v.  Biddle,  6 
Penn.  L.  J.  287,  4  Clark  (Pa.)  35; 
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vided  is  essential.  Otherwise  a  single  judge,  by  writs  of 
habeas  corpus,  could  not  only  discharge  every  prisoner  in 
the  state,  but  prevent  the  service  of  any  judicial  process 
requiring  attachment  of  the  person.  Under  our  peculiar 
federal  system,  the  judgments  of  state  courts  on  habeas 
corpus,  can,  when  conflicting  with  the  federal  constitu- 
tion, be  the  subject  of  a  writ  of  error  to  the  Supreme 
Court  of  the  United  States.6 

By  the  Act  of  March  3, 1885,  an  appeal  was  given  from 
a  final  decision  in  habeas  corpus  of  a  circuit  court  to  the 
Supreme  Court  of  the  United  States;  but  this  decision 
must  be  by  the  court  and  not  by  the  judge  sitting  as  a 
judge.7  That  a  refusal  by  a  district  judge  to  issue  a  writ 
is  ground  for  an  appeal  to  the  Supreme  Court  of  the 
United  States.8  And  a  rightful  discharge  by  a  circuit 
judge  will  be  sustained  on  appeal.9 

§  1958.  How  FAB  DISCHARGE  AFFECTS  SUBSEQUENT  appre- 
hension. When  a  court  of  competent  jurisdiction  has 
refused  to  discharge  on  habeas  corpus,  a  court  with  con- 
current jurisdiction  may  decline  to  issue  a  writ  on  the 
same  case,  unless  there  be  an  allegation  of  new  facts.1  It 
has  also  been  held  that  if,  after  a  discharge  by  one  judge, 
the  relator  should  be  reapprehended,  he  should  be  dis- 
charged when  brought  before  another  judge  with  co-ordi- 

Crow,  In  re,  60  Wis.  349,  19  N.  W.  9  Wildenhus's  Case,  120  U.  S.  1, 
713,  where  the  cases  are  exam-  30  L.  Ed.  665,  7  Sup.  Ct.  Rep.  383. 
ined  in  detail.  As   to    rulings    prior  to   act   of 

6  Tarhle's   Case,    80   U.    S.    (13      1885'  see  Hung  Hans>  Ex  parte- 

108  U.  S.  552,  27  L.  Ed.  811,  2  Sup. 

Ct.  Rep.  863;  Tom  Tong,  Ex  parte,- 

108  U.  S.  556,  27  L.  Ed.  826,  2  Sup. 

7  Carper  v.  Fitzgerald,  121  U.  S.      ct  Rep    871;  Brosnahan,  In  re,  4 
87,  30  L.  Ed.  882,  7  Sup.  Ct.  Rep.      Mcc.  l,  18  Fed.  62. 

825;    United    States   v.   Jung   Ah         l  Lawrence,   Ex  parte,   5  Binn. 

Lung,  124  U.  S.  621,  31  L.  Ed.  591,  (pa.)    304;    Com.  v.  Wetherold,   2 

8  Sup.  Ct.  Rep.  663;  supra,  §1943.  Ciark   (Fa.)   476;   Miller  v.  State, 

8  See  Snow,  In  re,  120  U.  S.  274,  43  Tex.  579. 

30  L.  Ed.  658,  7  Sup.  Ct.  Rep.  556;  As  to  Georgia  practice,  see  Perry 

supra,  §  1939.  v.  McLendon,  62  Ga.  598. 


Wall.)    397,   20    L.    Ed.   597.      See 
comments  in  §  1943. 
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nate  powers.2  But  a  discharge  on  a  writ  of  habeas  corpus 
(when  the  question  is  whether  there  is  probable  cause  to 
hold  over  for  trial)  is  no  bar,  in  law,  to  subsequent  pro- 
ceedings for  the  same  offense.3  As  a  matter  of  courtesy 
or  convenience,  a  judge  may  say,  "This  case  has  been 
heard  already  by  a  co-ordinate  judge,  who  has  remanded 
or  discharged  the  relator,  and  I  will  not  go  over  the  same 
ground."4  But  should  a  grand  jury  find  a  bill  in  such 
case,  or  an  information,  if  an  information  be  proper,  be 
presented,  the  discharge  would  be  no  bar.  To  constitute 
such  a  bar  there  must  be  a  formal  acquittal  or  conviction 
of  a  court  having  jurisdiction.5 

A  more  difficult  question,  however,  arises  in  cases 
where  the  discharge  is  for  error  in  sentence,  and  when  the 
court  imposing  the  sentence  reapprehends.  It  has  been 
maintained  by  a  majority  of  the  Supreme  Court  of  Wis- 
consin that  such  second  arrest  is  irregular  and  invalid.6 
But  great  practical  difficulties  are  in  the  way  of  the  main- 
tenance of  this  rule.  After  a  conviction  had  been  sustained 
by  the  Supreme  Court  of  a  state,  the  defendant  could  be 
discharged  on  habeas  corpus  by  a  single  judge  without,  on 
such  a  theory,  the  opportunity  of  revision  or  re-appre- 
hension ;  and  the  same  confusion  would  arise  in  case  one 
judge  should  undertake  to  discharge  persons  committed 
by  another  judge  for  contempt.7  The  only  way  of  escap- 
ing such  difficulties  is  by  giving  a  writ  of  error  in  habeas 

2  Ibid. ;  People  ex  rel.  Lawrence  Am.  Rep.  218,  where  it  was  held 
v.  Brady,  56  N.  Y.  182;  Da  Costa,  that  autrefois  acquit  could  be 
In  re,   1   Park.   Cr.   Rep.    (N.   Y.)      pleaded  in  such  cases. 

129;   Com.  v.  McBride,  2  Brewst.  4  Kittrell,  Ex  parte,  20  Ark.  499; 

(Pa.)  545.  Alexander,  Ex  parte,  14  Fed.  680. 

3  Walker  v.  Martin,  43  111.  508;  5  Supra,  §§  1366  et  seq. 
Mitchell,  Ex  parte,  1  La.  Ann.  413 ;  e  Crow,  In  re,   60  Wis.   349,   19 
People  ex  rel.  Lawrence  v.  Brady,  N.  W.  713. 

56  N.  Y.  182;  Eldridge  v.  Fancher,  T  Grandy  v.   Superior  Court,   64 

3  Thomp.  &  C.  (N.  Y.)  189;  People  Cal.  155,  30  Pac.  613;  supra,  §  1141. 

V.  Fancher,  1  Hun   (N.  Y.)  27.  See,  also,  argument  in  note  to 

Contra,  under   Missouri  statute,  supra  §  1943. 
— Jilz,   Ex   parte,   64   Mo.   205,   27 
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corpus  to  the  Supreme  Court  of  the  state,  just  as  in  cases 
of  habeas  corpus,  conflicting  with  the  federal  constitution, 
there  is  a  writ  of  error  to  the  Supreme  Court  of  the 
United  States. 
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ABATEMENT,  PLEA  IN. 

after  not  guilty  plea  in  abatement  is  too  late,  1354. 

and  so  of  defects  as  to  grand  jury,  1352,  1380,  1381,  1412. 

and  so  of  error  in  addition,  1352. 

defendant  may  plead  over,  1358. 

error  as  to  defendant's  name  may  be  met  by  plea  in  abatement,  1351. 

judgment  for  defendant  no  bar  to  indictment  in  right  name,  1353. 

plea  of  insanity,  1358. 

plea  to  be  construed  strictly,  1355. 

ABATEMENT  OF  NUISANCES,  923a. 
as  to  generally,  1863. 

ABBREVIATIONS.    See  Clerical  Errors. 
as  to  generally,  323  et  seq. 

ABDUCTION.  . 

indictment  or  information. 
as  to  generally,  382. 
duplicity,  387. 

enticement  to  house  of  ill-fame,  388. 
for  illicit  sexual  intercourse,  385. 
for  purpose  of  compelling  marriage,  383. 
for  purposes  of  prostitution,  384. 

joinder  of  counts. 

as  to  generally,  387. 
duplicity,  387. 

ABORTION. 

indictment  or  information. 
as  to  generally,  388. 

averments  not  required. 

as  to  generally,  390. 

malice,  393. 

name  and  manner  of  use  of  instrument,  391. 

negativing  death,  394. 

pregnancy  and  quickening  of  woman,  392. 
charging  grade  of  crime,  389. 
negativing  statutory  exceptions,  395. 

publishing  information  where  abortion  may  be  procured,  396. 
(2789) 
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ABORTION— (Continued). 
joinder  of  counts. 

as  to  generally,  397. 
duplicity,  398.  , 
election,  307. 

ABSENCE. 

of  defendant  on  trial,  1475  et  seq. 

ABUSIVE  LANGUAGE.    See  Disorderly  Conduct  and  Persons. 

ACCESSARIES.    See  Joinder  op  Defendants. 

how  far  indictment  against  barred  by  proceedings  against  principal,  1389. 
verdict.     See  Verdict. 

as  to  generally,  364,  1688. 

ACQUAINTANCE, 
meaning  of,  232. 

ACQUITTAL. 

mode  of.    See  Verdict. 

effect  of.    See  Autrefois  Acquit. 

when  court  may  direct,  1751. 

when  defendant  may  be  held  to  bail  after,  123. 

no  new  trial  after  acquittal,  1722. 

otherwise  when  verdict  was  fraudulent,  1723. 

so  in  quasi  civil  cases,  1724. 

motion  for  new  trial  only  applicable  to  counts  where  there  has  been  a 

conviction,  1725. 
conviction  of  minor  offense  is  acquittal  of  major,  1726. 
of  joint  defendants,  355',  364,  1688. 

"ADDITION."   See  Clerical  Errors. 
objection  to  by  plea,  1352. 
when  required  in  pleading,  147,  148. 

ADDRESS  TO  JURY.    See  Counsel. 

ADULTERY. 

indictment  or  information. 

as  to  generally,  399. 

allegation  not  husband  and  wife,  403. 

allegations  that  are  unnecessary,  404. 

duplicity,  407. 

following  language  of  statute,  400. 

name  and  description  of  particops  eriminis,  401. 

time  and  place,  402. 
incestuous.     See  Incest. 
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ADULTERY — (Continued) . 
joinder, 

duplicity,  407. 
of  offenses,  406. 
of  parties,  405. 
not  barred  by  acquittal  of  bigamy,  1704. 

AFFIDAVIT.    See  Peejuet. 

admissible  to  inform  court  before  pronouncing  sentence,  1890. 
of  juror,  when  admissible  to  affect  verdict,  1787. 
when  receivable  on  habeas  corpus,  1951. 

AFFRAY. 

conviction  of  assault  under  charge  of,  1675. 

indictment  or  information. 

as  to  necessary  averments,  408. 

charging  mutual  assault,  409. 
right  to  disperse.     See  Apprehension. 

"AFORESAID." 

how  far  referring  back  to  prior  averments,  173,  347-350. 

AFTER-DISCOVERED  EVIDENCE, 
when  admissible  for  new  trial,  1794. 

"AGAINST  THE  PEACE."    See  Conclusion  of  Indictment*. 
when  required  in  concluding  indictment,  329. 

AGENCY  OF  WRONG, 
statement  of,   261. 

AGENT.    See  Labcent;  Lotteries. 

act  of,  may  be  charged  to  principal,  204. 
place  of  act  of,  how  to  be  averred,  182. 

AGGRAVATION. 

may  be  disregarded  as  surplusage,  200. 
need  not  be  pleaded,  211. 
unless  essential  to  offense,  202. 

AGGRAVATIVE  TERMS. 

rot  necessary  in  indietment,  318. 

ALIAS. 

effect  of  averment  of,  141. 

ALIBI. 

defective  instructions  as  to,  1646,  1731. 

ALIENAGE. 

of  juror,  when  ground  for  challenge,  1605. 
when  disqualification  to  juror,  1605,  1736,  182Z. 
when  ground  for  new  trial,  1786. 
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ALLOCATUR,  SPECIAL.     See  Error. 
nature  of,  1707. 

ALTERATION.     See  Amendment. 

ALTERNATIVE  STATEMENTS, 
in  pleading,  are  admissible,  206. 

AMBASSADORS. 

freedom  from  apprehension  or  arrest,  15. 

AMENDING.    See  Jeofails. 
of  indictment,  131. 
of  verdict,  practice  as  to,  1684. 

AMENDMENT. 

of  sentence,  at  what  time  permissible,  1853. 

AMNESTY.    See  Pardon. 
meaning  and  effect  of,  376. 

ANARCHISTS.    See  Criminal  Libel  and  Slandm. 

"AND." 

effect  of  as  a  copulative,  173,  206,  347. 

ANIMALS.    See  Personal  Chattels. 
description  of,  257. 
description  of  in  statute,  287. 
injury  to.    See  Malicious  MisoHiKf. 
larceny  of.    See  Larceny. 

APPEALS.    See  Error. 
as  to  generally,  1702. 

APPEARANCE  OP  DEPENDANT  IN  COURT. 
must  be  in  person,  1475. 

right  may  be  waived  in  misdemeanors  of  nature  of  civil  process,  1477. 
in  such  cases  waiver  may  be  by  attorney,  1478. 
removal  of  defendant  for  turbulent  conduct  does  not  militate  against  rale, 

1479. 
involuntary  illness  not  a  waiver,  1480. 
presence  essential  at  arraignment  and  impaneling,  1481. 
also  at  reception  of  testimony,  1482. 
also  at  charge  of  court,  1483. 
but  not  at  making  and  arguing  of  motions,  1484. 
presence  essential  at  reception  of  verdict,  1485. 
and  at  sentence,  1486. 
in  felonies  defendant  must  be  in  custody,  1476. 

APPELLATE  COURT.    See  New  Trials. 
power  of  as  to  new  trial,  1838. 
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APPREHENSION.     See,  also,  Apprehension  of  Accused;  Arrest. 
as  to  distinction  between  "apprehension"  and  "arrest,"  1. 
as  to  generally,  24. 

criminal  procedure  usually  commenced  by  oath  before  a  magistrate,  24. 
corporal  control  essential  to  an  apprehension,  22. 
notice  of  capacity  in  which  officer  acting  essential,  22. 

may  be  by  implication,  23. 
officer  may  be  described  by  office,  25. 

warrant  for. 

as  to  form  and  sufficiency  of,  26. 

blank  warrants,  27. 

defective  warrants,  29. 

illegal  warrants,  no  protection  to  officer,  31. 

"John  Doe"  warrants,  28. 
as  to  what  constitutes  legal,  21. 

corporal  control  and  notice  necessary,  22,  23. 
mere  words  not  sufficient,  21. 
notice  of  may  be  given  by  implication,  23. 
restraint  of  the  person  and  locomotion  necessary,  21. 
corporal  control  essential  to  a  valid,  22. 

derivation  of  words. 

as  to  etymological  distinctions,  5. 

as  to  "apprehend,"  6. 

as  to  "arrest,"  7. 

another  ground  of  distinction,  8. 

difference  in  ultimate  meaning,  similarity  of  use,  9. 
distinction  sanctioned  by  good  usage,  2. 
doctrine  of  the  decisions,  3. 
implication,  notice  of  by,  23. 
law  text-writers  indifferent  to  distinction,  4. 
mere  words  do  not  constitute  a  valid,  21. 
notice  necessary  to  a  valid,  22,  23. 

implied  notice  sufficient,  23. 
privilege  from.    See  Privilege  from  Apprehension  or  Arrest. 
restraint  of  person  and  locomotion  essential  to  a  valid,  21. 
when  reviewable  on  habeas  corpus.    See  Habeas  Corpus. 

as  to  generally,  1923  et  seq. 

APPREHENSION  OP  ACCUSED.    See,  also,  Apprehension. 
as  to  generally,  24. 

criminal  procedure  usually  commenced  by  oath  before  a  magistrate,  24. 
officer  may  be  described  by  office,  25. 

warrant  for. 

as  to  form  and  sufficiency  of,  26. 
blank  warrants,  27. 
defective  warrants,  29. 
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APPBEHENSION  OF  ACCUSED— (Continued), 
illegal,  does  not  protect  officer,  31. 
"John  Doe"  warrants,  28. 
manner  of  executing  warrant,  30. 
not  essential  to  show,  33. 
omitting  essentials,  warrant  illegal,  32. 
manner  of  executing  warrant,  30. 
showing  warrant  not  essential,  33. 

by  officers. 

officer  not  protected  by  illegal  warrant,  31. 
warrant  omitting  essentials  is  illegal,  32. 
not  necessary  for  officers  to  show  warrant,  33. 

peace  officers  may  arrest  without  warrant  for  offenses  in  their  pres- 
ence, and  for  past  felonies  and  breaches  of  the  peace,  34-37. 
reasonable  suspicion  convertible  with  probable  cause,  38. 

by  persons  not  officers. 

peace  officers  may  require  aid  from  private  persons,  41. 

officers  may  have  special  assistants,  42. 

pursuers  of  felon  are  protected,  43. 

private  persons  may  arrest  with  probable  cause,  44. 

may  use  force  necessary  to  prevent  felony,  45. 

may  arrest  felon  after  escape,  46. 

may  interfere  to  prevent  riot,  47. 

and  so  as  to  other  offenses,  48. 

breaking  doors  and  search-warrants. 

house  may  be  broken  to  execute  warrant  in  felonies  or  breaches  of  the 
peace,  49. 

in  felonies  this  may  be  done  by  private  person,  50. 

peace  officers  may,  on  reasonable  suspicion,  break  doors  without  war- 
rant, 51. 

private  person  requires  stronger  ground  for  interference,  52. 

search-warrants  may  be  issued  on  oath,  54. 

houses  of  third  persons  may  be  broken  to  secure  offender  or  stolen 
goods,  55. 

in  opening  trunks,  etc.,  keys  should  be  first  demanded,  56. 

warrant  must  be  strictly  followed,  57. 

search-warrants  limited  by  Constitution,  58. 

that  arrest  was  illegal  is  no  defense  on  trial  of  offense,  59. 

fugitives,  extradition  of,  between  the  several  United  States. 

under  federal  Constitution   fugitives  may  be  arrested  when  fleeing 

from  state  to  state,  61. 
arrest  may  be  in  anticipation  of  requisition,  62. 
sufficient  if  offense  be  penul  in  demanding  state,  63. 
requisition  lies  only  for  fug't'vos,  64. 
federal  courts  can  not  compel  governor  to  surrender,  65. 
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APPREHENSION  OF  ACCUSED— (Continued). 

no  objection  that  fugitive  is  amenable  to  asylum  state,  66. 

governor  of  asylum  state  can  not  impeach  requisition,  67. 

habeas  corpus  can  not  go  behind  warrant,  69. 

bail  not  to  be  taken,  68. 

indictment  or  affidavit  must  set  forth  a  crime,  71. 

fugitive  may  be  tried  for  other  than  requisition  offense,  72. 

officers  executing  process  protected  by  federal  courts,  73. 

for  federal  offenses  warrants  may  be  issued  in  all  districts,  74. 

— between  federal  government  and  foreign  states. 

limited  by  treaty,  76. 

offense  must  be  one  recognized  in  asylum  state,  77. 

treaties  are  retrospective,  78. 

extradition  refused  when  there  can  not  be  fair  trial,  79. 

and  so  for  political  offenses,  80. 

and  so  for  persons  escaping  military  service,  81. 

but  not  because  person  demanded  is  subject  of  the  asylum  state,  82. 

where  asylum  state  has  jurisdiction  there  should  be  no  surrender,  83. 

conflict  of  opinion  as  to  whether  foreign  state  can  claim  a  subject  who 
has  committed  a  crime  in  a  third  state,  84. 

extradition  does  not  lie  for  a  case  not  in  treaty,  85. 

nor  where  defendant  is  in  custody  for  another  offense,  86. 

trial  should  be  restricted  to  the  offense  charged,  87. 

courts  may  hear  case  before  mandate,  88. 

complaint  should  be  special,  89. 

warrant  returnable  to  commissioner,  90. 

evidence  should  be  duly  authenticated,  91. 

terms  to  be  construed  as  in  asylum  state,  92. 

evidence  must  show  probable  cause,  93. 

evidence  may  be  heard  from  defense,  94. 

circuit  court  has  power  of  review,  95. 

surrender  is  at  discretion  of  executive,  96. 
privilege  from  arrest.   See  Privilege  from  Apprehension  or  Arrest 

foreign  ministers  privileged  from  arrest,  59. 

right  to  take  money  from  person  of  defendant. 
proof  of  crime  may  be  taken  from  person,  98. 
but  not  money  unless  connected  with  offense,  99. 

right  of  bail  to  apprehend  principal. 

bail  may  apprehend  and  surrender  principal,  107-109. 

ARGUMENT.     See  Counsel. 

practice  as  to,  1495  et  seq.,  1513,  1793. 

ARMY  OFFICERS. 

freedom  from  apprehension  or  arrest,  16. 
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ARRAIGNMENT. 

defendant  may  waive  right  of,  1477,  1636. 

defendant  usually  required  to  hold  up  the  hand,  163. 

failure  to  arraign  may  be  fatal,  1635. 

ARRAY.    See  Challenge. 
as  to  challenges  to,  1541. 

ARREST.    See  Apprehension. 

ARREST  OF  ACCUSED.    See  Apprehension  of  Accused. 

ARREST  OP  JUDGMENT. 

at  common  law,  most  demurrable  exceptions  may  be  taken  on  motion  in 

arrest,  1692. 
informalities  are  cured  by  verdict,  1693. 
misnomer  no  ground,  1694. 
under  statute  right  is  restricted,  1695. 
insensible  verdict  will  be  arrested,  1696. 
pendency  of  prior  indictment  no  ground  for  arrest,  1697. 
otherwise  as  to  statute  of  limitations,  1698. 
irregularities  of  jury  no  ground,  1699. 
time  and  mode  of  motion  is  limited,  1700. 

sentencing  defendant  is  equivalent  to  discharge  of  motion,  1701. 
precludes  judgment  from  being  a  bar,  1365. 

ARSON. 

indictment  or  information. 
as  to  generally,  410. 
autrefois  acquit,  as  to,  1405,  1406. 
attempt  to  commit  arson,  430. 

averments. 

as  to  location  of  building,  423. 

as  to  time  of  offense,  415. 

as  to  value  of  building,  424. 

of  degree,  416. 

of  occupancy,  420,  428. 

of  possession,  428. 

of  ownership,  425,  426. 

sufficiency  of,  419,  426. 

to  show  venue,  422. 

unnecessary,  417. 
building,  description  of,  421. 

location  of,  423. 

possession  of,  averment  as  to,  428. 

value  of,  averments  as  to,  424. 
burning,  429. 

definiteness  and  certainty,  412. 
degree,  averment  of,  416. 
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ARSON—  (Continued  ) . 

description  of  building,  421. 

duplicity,  414. 

immaterial  averments,  413. 

intent  and  malice,  averment  of,  418. 

intent  to  injure  or  defraud,  420. 

location  of  building,  averments  as  to,  423. 

malice,  averment  of,  418. 

negativing  exceptions,  411. 

occupancy,  necessity  as  to  averments  as  to,  420,  428. 

ownership. 

as  to  necessity  of  averments  as  to,  425. 

as  to  sufficiency  of  averments  as  to,  426. 

of  public  building,  427. 
possession,  averment  as  to,  428. 
sufficiency  of  averments,  419,  425,  426. 
surplusage,  413. 
time,  averment  of,  415. 
unnecessary  averments,  417. 
venue,  averments  to  show,  422. 
value  of  building,  averments  as  to,  424. 
joinder.    See  Joinder  op  Defendants. 
as  to  generally,  414. 
duplicity,  414. 

ASSAULT. 

aggravations  may  be  discharged,  296. 

conviction  of,  how  far  affects  prosecution  for  riot,  1407. 

convietion  of  under  indictment  for  major  offense,  296,  1675. 

indictment  or  information  for  may  be  general,  202. 

joinder  with  other  offenses.    See  Duplicity;  Joindeb  op  Offensmu 

may  be  included  in  major  crime,  297. 

on  officer.    See  Obstructing  Justice. 

to  commit  rape.     See  Eape. 

to  commit  robbery.     See  Eobbeby. 

to  commit  sodomy.    See  Sodomy,  Bestiality  and  Buggery. 

verdict  for.     See  Verdict. 

when  aggravating  incidents  should  be  averred,  202. 

when  cross-bills  can  be  tried  at  one  time,  1633. 

when  on  two  persons  at  one  time,  1404. 

ASSAULT  AND  BATTERY. 
indictment  or  information. 

as  to  form,  requisites  and  sufficiency  in  general,  431. 

allegations. 

as  to  acts  constituting  the  assault,  434. 
as  to  intent,  432. 
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ASSAULT  AND  BATTERY— (Continued), 
as  to  malice,  432. 
as  to  matters  in  aggravation,  435. 
as  to  place,  439. 
as  to  present  ability,  433. 
as  to  time,  438. 

description. 

of  person  accused,  436. 
of  person  assaulted,  437. 
joinder  of  defendants,  440. 

ASSES.    See  Horses. 

ASSIGNMENT  OF  ERROR.    See  Error. 
as  to  generally,  1717. 

ATTACHMENT. 

may  be  used  to  enforce  habeas  corpus,  1935. 
may  issue  to  enforce  obedience  to  court,  1894. 

ATTEMPTS. 

may  be  verdict  of,  on  major  offense,  311. 

must  be  specially  averred,  202. 

to  commit  arson.     See  Arson. 

to  commit  burglary.    See  Burglary. 

to  commit  incest.    See  Incest. 

to  commit  embracery.     See  Embracery. 

to  escape.    See  Escape. 

to  commit  riot.     See  Riot,  Rout  and  Unlawful  Assembly. 

to  commit  sodomy,  etc     See  Sodomy,  Bestiality  and  Buggery. 

to  extort  money  or  property.     See  Extortion. 

to  maim  or  disfigure.    See  Mayhem. 

ATTENDANCE  OP  DEFENDANT  IN  COURT. 
at  what  times  essential,  1475. 

ATTORNEY-GENERAL,  OR  PROSECUTING  ATTORNEY.    See  Attor- 
neys; Counsel. 
duty  of  as  to  information,  128. 
duty  in  instituting  prosecution,  1258-1264. 
must  sanction  bill  of  indictment,  1281. 
must  sign  bill,  1282. 
may  attend  grand  jury,  1294. 
can  not  impeach  finding,  1308. 
may  enter  nolle  prosequi,  1310. 
may  employ  associates,  1489. 
occupies  semi- judicial  position,  1493. 
length  of  speech  at  discretion  of  court,  1495. 

not  to  open  confessions  or  matters  of  doubtful  admissibility,  or  unduly 
prejudice  jury,  1496. 
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ATTORNEY-GENERAL,  OR  PROSECUTING  ATTORNEY— (Continued), 
misconduct  of  ground  for  new  trial,  1496,  1795. 
should  call  all  witnesses  to  act,  1500. 
in  reading  books  may  be  restricted  by  court,  1507. 
when  entitled  to  close,  1509-1512. 
misstatements  of,  1513. 
not  to  argue  law  to  jury.    See  Counsel. 
as  to  generally,  1514. 

ATTORNEYS.    See,  also,  Counsel. 

employment  by  private  person  to  prosecute  criminal  cause,  1491. 
freedom  from  apprehension  or  arrest,  13. 

AUTREFOIS  ACQUIT  OR  CONVICT. 
as  to  nature  of  judgment. 

acquittal  without  judgment  a  bar,  but  not  always  conviction,  1364. 

judgment  arrested  or  new  trial  granted  no  bar,  1365. 

arbitrary  discharge  may  operate  as  an  acquittal,  1366. 

record  of  former  judgment  must  have  been  produced,  1367. 

court  must  have  had  jurisdiction,  1368. 

judgment  by  court-martial  no  bar,  1369. 

and  so  of  police  and  municipal  conviction  or  acquittal,  1370. 

of  courts  with  concurrent  jurisdiction,  the  court  first  acting  has  con- 
trol, 1371. 

offense  having  distinct  aspects  separate  governments  may  prosecute, 
1372. 

proceedings  for  contempt  no  bar,  1374. 

nor  proceedings  for  habeas  corpus,  1375. 

ignoramus  and  quashing  no  bar,  1376. 

nor  is  nolle  prosequi  or  dismissal,  1377. 

after  verdict  nolle  prosequi  a  bar,  1378. 

discharge  for  want  of  prosecution  not  a  bar,  1379. 

foreign  statutes  of  limitation  a  bar,  1380. 

fraudulent  prior  judgment  no  bar,  1381. 

nor  is  pendency  of  prior  indictment,  1382. 

nor  is  pendency  of  civil  proceedings,  1383. 

new  trial  after  conviction  of  minor  is  bar  to  major,  1385. 

specific  penalty  inflicted  by  sovereign  may  be  exclusive,  1386. 

as  to  form  of  indictment. 

if  former  indictment  could  have  sustained  a  verdict,  judgment  is  a 

bar,  1387. 
judgment  on  defective  indictment  is  no  bar,  1388. 
same  test  applies  to  acquittal  of  principal  or  accessary,  139. 
acquittal  on  one  count  does  not  affect  other  counts;  but  otherwise  as 

to  conviction,  1390. 
acquittal  from  misnomer  or  misdescription  no  bar,  1391. 
nor  is  acquittal  from  variance  as  to  intent,  1391!. 
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AUTREFOIS  ACQUIT  OE  CONVICT— (Continued), 
otherwise  as  to  variance  as  to  time,  1393. 
acquittal  on  joint  indictment  a  bar  if  defendant  could  have  been 

legally  convicted,  1394. 
acquittal  from  merger  no  bar,  1395. 
■where  an  indictment  contains  a  minor  offense  inclosed  in  a  major,  a 

conviction  or  acquittal  of  minor  bars  major,  1396. 
conviction  or  acquittal  of  major  offense  bars  minor  when  on  first  trial 

defendant  could  have  been  convicted  of  minor,  1397. 
prosecutor  may  bar  himself  by  selecting  a  special  grade,  1398. 

as  to  nature  of  office. 

when  one  unlawful  act  operates  on  separate  objects,  conviction  as  to 
one  object  does  not  extinguish  prosecution  as  to  other, — e.  g.,  when 
two  persona  are  simultaneously  killed,  1399-1403. 

otherwise  as  to  two  batteries  at  one  blow,  1404. 

bo  where  several  articles  are  simultaneously  stolen,  1406. 

when  one  act  has  two  or  more  indictable  aspects,  if  the  defendant 
could  have  been  convicted  of  either  under  the  first  indictment,  he 
can  not  be  convicted  of  the  two  successively,  1407. 

bo  in  liquor  cases,  1408. 

severance  of  identity  by  place,  1409. 

severance  of  identity  by  time,  1411. 

but  continuous  maintenance  of  nuisances  can  be  successfully  indicted 
otherwise  as  bigamy,  1411. 

conviction  of  assault  no  bar  (after  death  of  assaulted  party)  to  in- 
dictment for  murder,  1412. 

practice  under  plea. 

plea  must  be  special,  1413. 

must  be  pleaded  before  not  guilty,  1414. 

verdict  must  go  to  plea,  1415. 

identity  of  offender  and  of  offense  to  be  established,  1416. 

identity  may  be  proved  by  parol,  1417.  , 

plea,  if  not  identical,  may  be  demurred  to,  1418. 

burden  of  proof  is  on  defendant,  1419. 

when  replication  is  nul  tiel  record  issue  is  for  court,  1420. 

replication  of  fraud  is  good  on  demurrer,  1421. 

on  judgment  against  defendant  he  is  usually  allowed  to  plead  over, 

1422. 
prosecution  may  rejoin  on  its  demurrer  being  overruled,  1423. 
issue  of  fact  is  for  jury,  1424. 
novel  assignment  not  admissible,  1425. 

voce  im  jeopardy. 

constitutional  limitation  taken  from  common  law,  1426. 
but  in  some  courts  held  more  extensive,  1427. 
rule  may  extend  to  all  infamous  crimes,  1428. 
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AUTREFOIS  ACQUIT  OB  CONVICT— (Continued). 

in  Pennsylvania,  any  separation  in  capital  cases  except  from  actual 

necessity  bars  further  proceedings,  1429. 
rule  in  Virginia,  1430. 
in  North  Carolina,  1431. 
in  Tennessee,  1432. 
in  Alabama,  1433. 
in  California,  1434. 

in  the  federal  courts  a  discretionary  discharge  is  no  bar,  1436. 
In  Massachusetts  and  Connecticut,  1437. 
so  in  New  York,  1438. 
bo  in  Maryland,  1439. 

bo  in  Mississippi,  Louisiana,  and  Missouri,  1440. 
bo  in  Illinois,  Ohio,  Indiana,  Iowa,  Nebraska,  Nevada,  Arkansas,  and 

Texas,  1441. 
so  in  Kentucky,  1442. 

no  jeopardy  on  defective  indictment  or  process,  1444. 
illness  or  death  of  juror  is  sufficient  excuse  for  discharge,  1445. 
discharge  of  jury  from  intermediately  discovered  incapacity  no  bar, 

1446. 
conviction  no  bar  when  set  aside  for  defective  ruling  of  judge,  1447. 
and  so  of  discharge  from  sickness  of  defendant,  1448. 
discharge  from  surprise  a  bar,  1449. 
discharge  from  statutory  close  of  court  no  bar,  1450. 
and  so  from  sickness  of  judge,  1451. 
and  so  from  death  of  judge,  1452. 
but  not  from  sickness  or  incapacity  of  witness,  1453. 
until  jury  are  "charged,"  jeopardy  does  not  begin,  1454. 
waiver  by  motion  for  new  trial  on  writ  of  error  and  motion  for  arreat, 

1455. 
in  misdemeanors  separation  of  jury  permitted,  1456. 
plea  must  be  special ;  record  must  specify  facts,  1457. 

AUTREFOIS  CONVICT.    See  Autrefois  Acqtjit. 
as  to  generally,  1364  et  seq. 

BAIL 

as  to  generally. 

at  common  law  bail  to  be  taken  in  all  but  capital  cases,  115. 

excessive  bail  not  to  be  required,  116. 

proper  course  is  to  require  such  bail  as  will  secure  attendance,  117. 

after  continuance  bail  may  be  granted,  118. 

and  so  in  cases  of  sickness,  119. 

bail  to  keep  the  peace  may  be  required,  120. 

vagrants  may  be  held  to  bail,  121. 


tail  after  habeas  corpus.     • 

on  habeas  corpus  court  may  adjust  bail,  122,  1954. 
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BAIL— (Continued). 

bail  after  verdict  or  quashing. 

bail  permissible  after  verdict,  123,  1886. 

after  quashing  bail  may  be  taken,  124. 

after  acquittal  may  be  required,  1886. 

tests  as  to  adequacy  of,  117. 

right  of  to  arrest  principal.    See  Apprehension  op  Accused. 

as  to  generally,  107-109. 
not  to  be  taken  in  extradition  process.    See  Extradition. 

as  to  generally,  70. 
incompetent  as  jurors,  1596. 

BANK-NOTES, 
averment  of,  235. 

counterfeiting  of.    See  Counterfeiting, 
larceny  of.     See  Larceny. 

"BAEBATOB,  COMMON." 
may  be  indicted,  235. 

BABBATBY. 

bill  of  particulars,  443. 

common  barrator  may  be  indicted,  235. 

indictment  or  information. 

as  to  requisites  and  sufficiency  of,  441. 
allegation  as  to  place,  442. 

BASTAED  CHILD. 

name  of,  how  averred,  137-146. 

BASTARDY. 

indictments  or  information  charging. 
as  to  requisites  and  sufficiency,  444. 

allegations. 

as  to  birth  of  child,  444. 

as  to  child  likely  to  become  a  public  charge,  444. 
as  to  residence  of  child  and  mother,  444. 
mother  may  be  indieted  when,  444. 

BATTEEIES. 

several  may  be  joined,  303. 
when  two  make  one  offense,  1404. 

BATTEBY. 

divisible  from  assault,  200,  296. 

BAWDY-HOUSE.    See  Disorderly  Houses. 

BELLIGEEENTS. 

trial  of,  courts  for,  1369. 

when  subject  to  martial  law,  1924. 
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BENEFIT  OF  CLERGY, 
now  obsolete,  1892. 

BESTIALITY.    See  Sodomy,  Bestiality  and  Buggery. 

BIAS  OF  JUROR. 

when  ground  for  challenge.    See  Challenge. 

as  to  generally,  1557. 
when  ground  for  new  trial.    See  New  Trial. 

as  to  generally,  1784. 

BIGAMY. 

acquittal  of  does  not  bar  adultery,  1407. 

indictment  or  information. 

as  to  requisites  and  sufficiency  of,  445. 
negativing  exceptions  in  statute,  446. 
unnecessary  allegations,  447. 

venue. 

as  to  sufficiency  of  allegations  to  show,  448. 
apprehension  within  jurisdiction,  448. 

BILL  OF  EXCEPTIONS, 
rules  as  to,  1705. 

"BILL  OF  EXCHANGE." 
meaning  of,  233. 

BILL  OF  INDICTMENT.    See  Indictment. 

BILL  OF  PARTICULARS.    See  Barratry;  Criminal  Conspiracy;  Disor- 
derly Houses;  Nuisance;  Particulars. 
rule  as  to,  1505. 
as  to  generally,  163. 

BILLS,  BANK. 

averment  of,  235,  236. 

BINDING  OVER. 

by  court.    See  Bail. 
by  magistrate.    See  Magistrate. 
as  to  generally,  115. 

BLASPHEMY.     See  Criminal  Libel  and  Slander. 
as  to  against  God  and  Christian  religion,  904,  910. 

indictment  or  information. 
form  and  sufficiency  of,  449. 
lies  for,  251. 

profane  and  obscene  language  charged,  449. 
public  swearing,  449. 
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BOLSHEVIKI.    See  Cbiminal  Libel  and  Slandeb. 

"BOND." 

meaning  of,  244. 

BONDS  TO  KEEP  THE  PEACE.    See  Bail. 

BOOK-MAKING.    See  Games  and  Gaming. 

BOOKS. 

averment  of  in  larceny.    See  Labceny. 

as  to  generally,  256. 
what  may  be  read  to  jury,  1507. 
what  may  be  taken  out  by  jury,  1768. 

BEEACH  OE  THE  PEACE.    See  Criminal  Libel  and  Slandeb. 

BREAKING  DOORS  AND  SEARCH-WARRANTS. 

house  may  be  broken  to  execute  warrant  in  felonies  or  breaches  of  the 
peace,  49. 

in  felonies  this  may  be  done  by  private  person,  50. 

peace  officers  may,  on  reasonable  suspicion,  break  doors  without  war- 
rant, 51. 

private  person  requires  stronger  ground  for  interference,  52. 

search-warrants  may  be  issued  on  oath,  54. 

houses  of  third  persons  may  be  broken  to  secure  offender  or  stolen 
goods,  55. 

in  opening  trunks,  etc.,  keys  should  be  first  demanded,  56. 

warrant  must  be  strictly  followed,  57. 

search-warrants  limited  by  Constitution,  58. 

that  arrest  was  illegal  is  no  defense  on  merits  of  offense,  59. 

BRIBERY. 

indictment  or  information. 

as  to  requisites  and  sufficiency,  450. 
act  to  be  done  and  authority  to  act,  454. 

allegations  that  are  unnecessary. 

as  to  generally,  451. 

bribery  at  election  of  representative  in  congress,  451. 

offering  bribe  to  public  officer,  Christian  name  of  latter  not  essen- 
tial, 451. 

receiving  or  offering  to  receive  a  bribe  charged  against  officer, 
person  offering  or  giving  need  not  be  named,  451. 

charging  in  language  of  statute. 

as  to  sufficiency  of,  450. 

bribing  juror  charged,  450. 

bribing  witness  charged  accomplished  or  attempted,  450. 
corrupt  intent,  allegation  as  to,  450. 
framed  under  common  law,  450. 
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language  of  statute,  charging  in,  450. 
nature  of  bribe,  453. 
soliciting  bribe,  452. 
value  of  bribe,  453. 
joinder  of  parties  defendant,  455. 
duplicity,  456. 

BUCKET-SHOP,  KEEPING.     See  Games  and  Gamino. 

BUGGERY.    See  Sodomy,  Bestiality  and  Buggery. 

BUNKO-STEERING.     See  False  Pretenses. 

' '  BURGLARIOUSLY. ' ' 

essential  to  be  used  in  indictment  for  burglary,  314,  463. 

BURGLAR'S  TOOLS.    See  Burglary. 

BURGLARY. 

effect  of  acquittal  of  an  indictment  for  burglary  and  larceny,  1385,  1396, 
1726,  1837. 

indictment  or  information. 

as  to  requisites  and  sufficiency  in  general,  457. 

adjacency  of  dwelling-house,  negativing,  475. 

allegation  of  ownership,  sufficiency  of,  479. 

alleging  want  of  consent,  464. 

amendment  of,  491. 

apartment,  rooms  in  burglarized,  ownership  how  laid,  483. 

attempt  to  commit  burglary,  465. 

particular  felony  intended  to  be  committed  must  be  alleged,  .465, 
466. 
barn  charged  to  have  been  burglarized,  description  of,  477. 
breaking  and  entry  must  be  alleged,  472. 
breaking  without  entry,  472. 
buildings  within  curtilage,  474. 
"burglariously"  must  be  used,  314,  463. 
burglar's  tools,  possession  of,  488. 
charging  in  language  of  the  statute,  458. 
chattels  stolen,  description  of  ownership  of,  471. 

value  of,  471. 
chicken-house  charged  to  have  been  burglarized,  description  of,  477. 
community  property  may  be  described  as  that  of  husband,  481. 
consent  must  be  negatived,  464. 
corporate  ownership  of  property  burglarized  must  be  so  averred,  479. 

railroad  car,  479. 
corporate  ownership,  how  laid,  479,  484. 
decedent's  estate  owner  of  building  burglarized,  how  ownership  laid, 

486. 
degree  of  crime,  460. 
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BUBGLAKY— (Continued) . 

description  of  building  broke  and  entered. 

as  to  generally,  473. 

barn,  477. 

buildings  without  curtilage,  474. 

chicken-house,  477. 

identification  of  building,  473. 

negativing  adjacency  of  dwelling-house,  475. 

offices,  477. 

railroad  car,  476. 

shops,  477. 

store-houses,  477. 

store-room,  477. 

warehouses,  477. 
description  of  property  stolen  or  to  be  stolen,  471. 
dormitory  room  burglarized,  ownership  how  laid,  483. 
dwelling-house,  negativing  adjacency  of,  475. 
entering  without  breaking,  463,  472. 
exceptions  in  statute,  negativing,  459. 
"feloniously"  must  be  used,  463. 
goods  Stolen,  description  of  ownership  of,  471. 

value  of,  471. 
hotel  room  burglarized,  how  ownership  laid,  483. 
husband  and  wife  occupying  building  as  dwelling,  may  be  described 

as  property  of  husband,  481. 

intent. 

as  to  necessity  of  alleging  particular  felony  intended,  465,  466. 

adultery,  467. 

arson,  468. 

larceny,  469. 

rape,  470. 
joint  ownership  of  property  burglarized,  how  ownership  described,  480. 
language  of  statute,  charging  in,  458. 

manner  of  commission,  "burglariously,"  "feloniously,"  etc.,  463. 
negativing  adjacency  of  dwelling-house,  475. 
negativing  exceptions,  459. 
negativing  right  to  enter,  472. 
objections  to,  manner  of  taking,  492. 

occupancy  of  premises. 

as  to  generally,  487. 

by  tenant  and  not  landlord,  482. 
occupant,  tenant  to  be  described  as,  482. 
office  charged  to  have  been  burglarized,  description  of,  477. 

ownership  of  premises. 

as  to  necessity  of  allegation  as  to,  478. 
apartment,  rooms  in  burglarized,  how  described,  4S3. 
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BURGLAEY—  (Continued) . 

at  common  law,  486. 

community  property,  ownership  may  be  la:d  in  husband,  481. 

corporate  ownership,  how  laid,  479,  484. 

decedent's  estate  owner,  how  ownership  la:d,  486. 

dormitory  room,  ownership  how  laid,  483. 

hotel  room,  ownership  how  laid,  483. 

husband  and  wife  occupying  as  dwelling,  described  as  property  of 
husband,  481. 

joint  ownership,  480. 

may  be  laid  in  wife,  when,  481. 

need  not  be  alleged  when,  478. 

ownership  may  be  laid  in  wife  when,  481. 

partners  owners,  how  ownership  laid,  485. 

railroad  car,  laying  ownership,  479. 

rooms  in  apartment  burglarized,  how  ownership  described,  483. 

sufficiency  of  allegation  of,  479. 

tenant  is  occupant,  not  landlord,  482. 

unknown,  that  fact  must  be  averred,  478. 
ownership  of  property  stolen  or  to  be  stolen,  471. 

of  goods  or  chattels  stolen,  471. 
particular  felony  intended  to  be  committed  must  be  alleged,  465,  466. 
partners  owners  of  burglarized  building,  how  ownership  laid,  485. 
place  of  commission,  461. 

railroad  car,  461. 
possession  of  burglar's  tools,  488. 

railroad  car. 

charging  burglary  of,  476. 

ownership  must  be  averred,  479. 

venue  on,  461. 
rooms  in  an  apartment  burglarized,  ownership  how  laid,  483. 
shop  charged  to  have  been  burglarized,  description  of,  477. 
specific  day  of  offense,  462. 

store-house  charged  to  have  been  burglarized,  description  of,  477. 
store-room  charged  to  have  been  burglarized,  description  of,  477. 
tenant  not  landlord  to  be  described  as  occupant,  482. 
time  of  offense,  462. 

specific  day,  462. 
value  of  property  stolen  or  to  be  stolen,  471. 
venue  of  offense,  461. 

unknown  ownership  must  be  so  averred,  478. 
warehouse  alleged  to  have  been  burglarized,  description  of,  477. 
wife,  ownership  of  building  burglarized  may  be  laid  in  when,  481. 
joinder  of  burglary  and  subsidiary  felonies,  293,  489. 

duplicity,  490. 
may  be  joined  wfth  larceny  in  one  count,  293. 
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CAPITAL  PUNISHMENT. 

scruples  as  to,  when  ground  for  challenge,  1601. 

CAPTION  AND  COMMENCEMENT  OF  INDICTMENT. 

caption  is  no  part  of  indictment,  being  explanatory  prefix,  133. 

substantial  accuracy  only  required,  134. 

caption  may  be  amended,  135. 

commencement  must  aver  office  and  place  of  grand  jurors  and  also  their 

oath,  136. 
each  count  must  contain  averment  of  oath,  137. 

CABET. 

effect  of  in  pleading,  326. 

CERTAINTY.     See  the  Specific  Crimes. 
degree  of,  necessary  in  indietment,  193. 

CERTIORARI. 

as  to  generally,  1702. 

brings  up  caption,  133,  135. 

used  to  bring  up  procedure  to  appellate  court.    See  Errob. 

when  applicable  in  cases  of  habeas  corpus,  1950,  1957. 

CHALLENGE  OP  GRAND  JURY. 

irregularities  in  impaneling  to  be  met  by  challenge  to  array,  1271. 

disqualified  juror  may  be  challenged,  1272. 

preadjudication  ground  for  challenge,  1273. 

so  of  conscientious  scruples,  1274. 

personal  interest  a  disqualification,  1275. 

' '  vigilance  membership ' '  no  ground,  1276. 

objection  to  juror  must  be  before  general  issue  pleaded,  1277. 

plea  should  be  special,  1278. 

aliens  not  necessary  in  prosecutions  against  aliens,  1279. 

CHALLENGE  ON  TRIAL. 
challenges  to  court. 

judges  not  open  to  challenge,  1538. 

challenges  to  jury  to  the  array. 

principal  challenge  to  array  is  based  on  irregularity  of  selection,  1541. 
burden  is  on  challenger,  1542. 
after  plea  too  late,  1543. 

challenge  to  array  for  favor  is  where  the  question  is  disputed  fact, 
1544. 

to  the  polls. 

(a.)  peremptory. 

prosecution  has  no  peremptory  challenge,  but  may  set  aside  juror, 
1546. 
practice  is  under  direction  of  court  j   and  so  as  to  order  of  chal- 
lenge, 1547. 
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CHALLENGE  ON  TEIAL— (Continued). 

defendant  may  peremptorily  challenge  at  common  law,  1548. 

rule  as  to  joint  defendants,  and  several  counts,  1549. 

on  preliminary  issues  no  challenge,  1550. 

nor  on  collateral  issues,  1551. 

right  ceases  when  panel  is  complete,  1552. 

in  misdemeanors  no  peremptory  challenges  at  common  law,  1553. 

matured  challenge  can  not  ordinarily  be  recalled,  1554. 

right  is  to  reject,  not  select,  1555. 

(b.)  principal. 

principal  challenge  is  where  case  does  not  rest  on  disputed  fact, 
1556. 

(a1.)  preadjudication  of  case. 

preadjudication  of  case  is  ground  for  challenge,  1557. 

but  opinions  thrown  out  as  jest,  or  as  vague,  loose  talk,  do  not 
ordinarily  disqualify,  1558. 

nor  does  a  general  bias  against  crime,  1559. 

in  United  States  courts  a  deliberate  opinion  aa  to  defendant's 
guilt  disqualifies,  1560. 

and  so  in  Maine,  1561. 

and  in  New  Hampshire,  1562. 

in  Vermont  prior  expression  of  opinion  disqualifies,  1563. 

in  Massachusetts  prejudice  must  go  to  particular  issue,  1564. 

so  in  Connecticut,  1565. 

in  New  York,  at  common  law,  opinion,  but  not  impression,  dis- 
qualifies, 1566. 

but  by  statute  no  disqualification  of  witness  not  under  bias,  1567. 

in  New  Jersey  hypothesis  does  not  exclude,  1568. 

in  Pennsylvania,  opinion,  but  not  impression,  disqualifies,  1569. 

so  in  Delaware  and  Maryland,  1570. 

so  in  Virginia,  1571. 

so  in  North  and  South  Carolina,  1572. 

so  in  Ohio,  1573. 

so  in  Alabama,  1574. 

so  in  Mississippi,  1575. 

so  in  Missouri,  1576. 

so  in  Tennessee,  1577. 

so  in  Indiana,  1578. 

bo  in  Illinois,   1579. 

so  in  Arkansas,  1580. 

so  in  Georgia,  1581. 

so  in  Iowa,  1582. 

in  Wisconsin  and  Nebraska  when  opinion  is  ground  for  challenge, 
.1583. 

in  Michigan  opinion  must  be  unqualified,  1584. 

go  in  California,  1585. 
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CHALLENGE  ON  TRIAL— (Continued), 
so  in  Louisiana,  1586. 
so  in  Kansas,  Florida,  Texas,  and  Colorado,  1587. 

(b1.)  general  propositions  as  to  prejudice. 
opinion  must  go  to  whole  ease,  1588. 

juror  must  answer  questions,  though  not  to  inculpate  himself,  1589. 
must  be  first  sworn  on  voir  dire,  1590. 
court  may  ask  questions,  1591. 
only  party  prejudiced  may  challenge,  1592. 
jury  may  be  examined  as  to  details,  1593. 
bias  must  go  to  immediate  issue,  1594. 

relationship  and  business  association  cause  for  challenge,  1595. 
and  so  of  prior  connection  with  case,  1596. 
and  so  of  participation  of  cognate  offense,  1597. 
and  so  of  pecuniary  interest  in  result,  1598. 
and  so  of  irreligion  and  infamy,  1599. 

and  so  of  conscientious  scruples  as  to  capital  punishment,  1600. 
and  so  of  other  conscientious  scruples,  1601. 
and  so  of  belief  that  statute  is  unconstitutional,  1602. 
membership  of  specific  "vigilance"  associations,  or  prospective 

organizations,  may  disqualify,  but  not  of  general  association  to 

put  down  crime,  1604. 
(c1.)  alienage. 

alienage  or  non-residence  may  be  a  disqualification,  and   so   of 

ignorance  of  language,  and  drunkenness,  1605. 
(c.)   challenges  to  polls  for  favor. 

challenges  for  favor  are  those  involving  disputed  questions  of  fact, 

1606. 
challenges  can  not  moot  privileges  of  juror,  1607. 

mode  and  time  of  talcing  challenge. 

challenge  must  be  prior  to  oath,  1608. 

when  for  favor  must  specify  reasons,  1609. 

juror  to  be  sworn  voir  dire,  1610. 

passing  over  to  court  no  waiver,  1611. 

after  principal  challenge  may  be  challenged  for  favor,  1612. 

peremptory  challenge  may  be  after  challenge  for  cause,  1613. 

challenge  may  be  made  by  counsel,  1614. 

in  cases  of  surprise  may  be  recalled,  1615. 

one  defendant  can  not  object  to  co-defendant's  challenges,  1616. 

juror  passed  by  one  side  may  be  challenged  by  other,  1617. 

juror  may  be  cross-examined  and  contradicted,  1618. 

court  may  of  its  own  motion  examine,  1619. 

how  challenges  are  to  oe  tried. 

at  common  law  at  discretion  of  court,  1620. 

as  to  array,  triers  are  appointed  on  issues  of  fact;   otherwise  when 
there  is  demurrer,  1621. 
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CHALLENGE  ON  TRIAL— (Continued). 

at  common  law,  on  challenges  to  the  polls,  triers  are  appointed  by 

court,  1622.  • 

no  challenge  to  triers,  1623. 
when  triers  are  not  asked  for,  parties  are  bound  by  decision  of  court, 

1624. 
all  evidence  tending  to  show  bias  is  admissible,  1625. 
but  bias  must  be  shown  to  set  aside  juror,  690. 
juror's  personal  privilege  not  ground  for  challenge,  1627. 

revision  by  appellate  court. 

defendant  not  exhausting  peremptory  challenges  can  not  except  to 

overruling  challenge  for  favor,  1628. 
otherwise  where  he  has  exhausted  his  personal  challenges,  1629. 
error  lies  when  challenge  is  on  record,  1630. 

"CHALLENGE  TO  FIGHT." 
averment  of,  250. 

CHAMPERTY  AND  MAINTENANCE. 
as  to  generally,  492. 

indictment. 

at  common  law,  494. 
under  statute,  495. 
conclusion,  496. 

CHANCELLOR. 

can  not  enjoin  criminal  proceedings,  1702. 

CHANGE  OE  VENUE. 
motion  for,  1537. 

CHARACTER. 

evidence  as  to,  admissible  before  sentence,  1890. 

CHARGE  OE  COURT. 

questions  of  law  are  for  court,  1643. 

defendant  has  a  right  to  full  statement  of  law,  1644. 

misdirection  a  cause  for  new  trial,  1645,  1730. 

error  as  to  presumption,  1731. 

judge  may  give  his  opinion  on  evidence,  1646,  1736. 

must,  if  required,  give  distinct  answer  as  to  law,  1647. 

error  to  exclude  point  from  jury  unless  there  be  no  evidence,  1648. 

charge  must  be  in  open  court  and  before  parties,  1649,  1738. 

when  required,  must  be  in  writing,  1650. 

error  in,  ground  for  reversal,  1731,  1733. 

abstract  discussions  not  required,  1735. 

opinion  on  evidence  may  be  given,  1736. 
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"CHARGED  WITH  CASE." 
meaning  of,  1454. 

"CHARGING." 

meaning  of  in  respect  to  jury,  1454. 

CHATTELS.     See  Personal  Chattels. 
description  of,  254. 

CHATTELS,  SELLING  OE  REMOVING  MORTGAGED. 
indictment  or  information. 

as  to  generally,  487. 

acknowledging  and  filing  mortgage,  497. 

charging  in  language  of  statute,  497,  499. 

concealing  mortgaged  chattels,  500. 

description  of  chattels,  501. 

fraudulent  intent  gist  of  offense,  498. 

growing  or  prospective  crop,  498. 

language  of  statute,  charging  in,  497,  499. 

name  of  purchaser  or  transferee  immaterial,  498. 

ownership  of  debt  secured,  497. 

removal  of  mortgaged  chattels,  499. 

selling  mortgaged  chattels,  498. 

value  of  the  chattels,  501. 

venue  must  be  laid,  497. 
duplicity,  selling  stated  bushels  to  divers  persons,  498. 
variance,  502. 

describing  mortgage,  502. 

describing  property  mortgaged,  502. 

description  of  live  stock  mortgaged,  502. 
.  disposition  of  property  subject  to  mortgage,  502. 

"CHEQUE." 

included  in  bill  of  exchange,  233. 

CHILD. 

lewd  and  lascivious  conduct  with.    See  Lewdness. 

"CHOSES  IN  ACTION." 
averment  of,  238. 

CIVIL  RIGHTS. 

as  affecting  removal  to  federal  courts,  1720. 
when  vindicated  by  habeas  corpus,  1925. 

CIVIL  SUIT. 

not  barring  criminal  prosecution,  1383. 

CLERICAL  ERRORS. 

verbal  inaccuracies  not  affecting  sense  are  not  fatal,  322. 
numbers  may  be  given  by  abbreviations,  323. 
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CLERIC AL  ERRORS—  (Continued). 

omission  of  formal  words  may  not  be  fatal,  324. 

signs  can  not  be  substituted  for  words,  325. 

erasures  and  interlineations  not  fatal,  326. 

tearing  and  defacing  not  necessarily  fatal;  lost  indictment,  327. 

pencil  writing  may  be  sufficient,  328. 

CLOSE  OF  TERM. 

whether  verdict  can  be  given  after,  1450. 
whether  sentence  can  be  amended  after,  1919. 

COCK-FIGHTING.    See  Games  and  Gaminq. 

C.  O.  D. 

shipments  on.     See  Intoxicating  Liquors. 

CO-DEFENDANTS.     See  Joinder  or  Defendants. 
as  to  joinder  of,  351. 

COIN. 

counterfeiting.     See  Counterfeiting. 
how  averred,  267. 
larceny  of.    See  Larceny. 

COLOR,  PERSONS  OF. 

discriminations  as  to,  when  reviewable  on  habeas  corpus,  1925. 
statutory  disqualifications  of,  ground  of  removal  to  federal  courts,  1720. 

COMMENCEMENT.    See  Caption. 
of  indictment,  136. 

COMMISSIONER. 

when  with  power  to  commit  for  contempt,  1909. 

COMMITMENT.     See  Magistrate. 
by  magistrate,  115. 
as  to  generally,  115. 

COMMITMENTS. 

when  reviewable  by  habeas  corpus,  1936  et  seq. 

COMMITMENTS  FOR  CONTEMPT, 
how  affected  by  pardon,  1467. 

"COMMON  BARRATOR."    See  Barratry; 
indictable  as  such,  197. 

COMMON  LAW. 

when  absorbed  by  statute,  272,  273. 

COMMON  SCOLD. 
as  to  generally,  503. 
indictable  as  such,  197. 
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COMMON  SCOLD— (Continued). 
indictment  or  information. 

as  to  form  and  sufficiency  of,  504. 

allegation  as  to  anger,  505. 

allegation  as  to  malice,  505. 

allegation  of  specific  acts,  506. 
joinder  of  defendants,  507. 

COMMON  THIEF. 

when  indictable  as  such,  197. 

COMMON  VAGRANT.    See  Night-Walker  ;  Vagrants. 
or  street-walker,  liable  to  apprehension,  121. 

CONCLUSION  OF  INDICTMENTS. 

conclusions  must  conform  to  Constitution,  329. 

where  statute  creates  or  modifies  an  offense,  conclusion  must  be  statutory, 

330. 
otherwise  when  statute  does  not  create  or  modify,  331. 
conclusion  does  not  cure  defects,  332. 
conclusion  need  not  be  in  plural,  333. 

CONCLUSIONS  OF  LAW. 

not  ordinarily  sufficient  in  pleading,  202. 

CONCURRENT  JURISDICTIONS, 
when  absorptive,  82. 

CONCURRENT  OFFENSES, 
merger  of,  1399-1403. 

CONDITIONAL  PARDONS.    See  Pardons. 
when  valid,  1470. 

CONDUCT,  DISORDERLY.    See  Disorderly  Conduct  and  Persons. 

CONFEDERATE. 

act  of  one  may  be  charged  to  the  other,  204. 

CONFEDERATE  COURTS. 

sentences  not  reviewable  on  habeas  corpus,  1941. 

CONFIDENCE  GAME.    See  False  Pretenses. 

CONFLICT  OF  JURISDICTION. 
as  to  habeas  corpus,  1925,  1926. 

CONGRESS. 

members  of  privileged  from  apprehension  or  arrest,  18. 

CONSCIENTIOUS  SCRUPLES. 

when  ground  for  challenge  to  petit  juror,  1600. 
when  ground  for  excusing  grand  juror,  1274. 
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CONSENT. 

to  irregularities.     See  Waiver. 

CONSOLIDATION  OF  PROSECUTIONS, 
practice  as  to,  335,  344,  1850  et  seq. 

CONSPIRACY.     See  Criminal  Conspiracy. 
at  least  two  defendants  necessary,  255. 
bill  of  particulars  allowed  in,  1638. 
may  be  joined  with  misdemeanor,  337. 

CONSPIRATOR. 

act  of  one  may  be  charged  to  the  other,  204. 

CONSTABLE.     See  Arrest. 
arrest  by,  1-62. 

as  to  generally,  24-109. 

CONSTITUTIONALITY  OE  STATUTE. 

when  considered  on  habeas  corpus,  1 926  ct  seq. 
when  authorizing  insufficient  indictment,  131. 

CONSULS. 

freedom  from  apprehension  or  arrest,  17. 

CONSULTATIONS  OE  JURY. 

to  be  protected  from  intrusion,  1662. 

CONTEMPT. 

when  the  only  method  of  suppression  is  by  summary  commitment. 
in  such  cases  attachment  may  issue,  1894. 
attachments  may  issue  to  enforce  process,  1895. 
and  so  as  a  penalty  on  disobedience,  1896. 

and  so  on  physical  interference  with  parties  and  receivers,  1897. 
and  so  on  publication  of  proceedings  ordered  not  to   be  published, 

1898. 
and  so  as  to  misconduct  of  officers  of  court,  1899. 
and  so  as  to  obstruction  to  trial,  1900. 
and  so  as  to  disorder  in  presence  of  court,  1901. 
and  so  as  to  misconduct  of  or  tampering  with  jurymen,  1902. 

when  the  contempt  can  be  suppressed  otherwise  than  by  commitment. 
criticisms  on  cases  before  court  constitute  contempt,  1903. 
and  so  as  to  other  publications  interfering  with  due  course  of  justice, 

1904. 
but  summary  commitment  only  to  be  used  when  necessary,  1905. 
in  cases  of  this  class  an  ordinary  prosecution  is  the  better  course,  1906. 
danger  of  depositing  such  power  in  courts,  1907. 

ty  whom  such  commitments  may  be  issued. 

superior  courts  have  power  to  issue  conrnon  law  commitments,  1908. 
other  courts  are  limited  to  contempts  in  their  presence,  1909. 


2816  INDEX. 

[The  figures  refer  to  the  sections.] 

CONTEMPT— (Continued) . 

commissioners  and  notaries  have  no  power,  1909. 
so  as  to  legislatures,  1910. 

indictability  of  contempts ;  embracery. 

interference  with  public  justice  indictable,  1911. 

so  with  embracery,  or  improper  interference  with  jury,  1912. 

practice. 

in  eases  in  face  of  court  rule  may  be  made  instantly  returnable,  1913. 
otherwise  as  to  contempts  not  in  face  of  court,  1914. 
hearing  may  be  inquisitorial,  1915. 


court  may  fine  and  imprison,  1916. 
commitment  must  be  for  fixed  period,  1917. 
fine  goes  to  state,  1918. 

conviction  no  bar  to  other  proceedings. 

contempt  not  barred  by  other  procedure,  and  the  converse,  1919. 
proceedings  in,  when  a  bar  to  indictments,  1375. 

appeal,  error,  and  pardon. 

when  on  record,  proceedings  may  be  revised  in  error,  1920. 
when  by  habeas  corpus,  1921,  1946. 
pardon  does  not  usually  release,  1922. 

CONTINUANCE  AND  CHANGE  OE  VENUE. 
on  application  of  prosecution. 

by  statute  in  some  states  trial  must  be  prompt,  1516. 

on  application  of  defendant — absence  of  material  witness. 

such  absence  ground  for  continuance  if  due  diligence  is  shown,  1518. 

and  so  on  unauthorized  withdrawal  of  witness,  1519. 

continuance  not  granted  when  witness  was  out  Of  jurisdiction  of  court, 

or  of  uncertain  attendance,  1520. 
not  granted  when  there  has  been  laches,  1521. 
or  unless  there  was  due  diligence,  1522. 
not  granted  when  testimony  is  immaterial,  1523. 
affidavit  must  be  special,  1524. 
impeaching  witnesses,  and  witnesses  to  character,  not  "material," 

1525. 
if  object  be  delay,  reason  ceases,  1526. 
refusal  cured  by  subsequent  examination  of  witness,  1527. 
usually  continuance  is  refused  when  opposite  party  concedes  facts, 

1528. 
not  granted  when  witness  had  notice,  unless  he  secretes  himself,  1529. 

inability  of  defendant  or  counsel  to  attend. 

inability  to  attend  may  be  ground  for  continuance,  1530. 
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CONTINUANCE  AND  CHANGE  OF  VENUE— (Continued). 
improper  prejudice  of  case. 

continuance  granted  when  there  has  been  undue  prejudice  of  case, 

1531. 
treachery  of  counsel,  1532. 

inability  of  witness  to  understand  oath. 

in  such  case  continuance  may  be  granted,  1533. 
pendency  of  civil  proceedings,  1534. 

new  trial. 

for  refusal  to  give  continuance  new  trial  may  be  granted,  1533. 

question  in  error. 

refusal  to  continue  not  usually  subject  of  error,  153G. 

change  of  venue. 

on  due  cause  shown  venue  may  be  changed,  1537. 

CONTINUANDO.    See  the  Specific  Crimes. 
averment  of,  167. 

CONTINUOUS  OFFENSE, 
averment  of,  1410,  1411. 
how  affected  by  statute  of  limitations,  372. 
how  far  divisible,  1411. 

CONTINUOUSNESS. 
presumed,  1487. 

CONVICTION. 

former,  how  to  be  averred,  1877. 
when  a  bar.    See  Autrefois  Acquit. 
effect  of  foreign,  1878. 
proceedings  on  second  trial,  1877. 
form  of.    See  Sentence. 
new  trial  after     3ee  New  Trial. 

as  to  generally,  1727. 
when  court  may  direct,  1751. 
may  be  for  part  of  divisible  count,  1675. 

CONVICTS,  RELAPSED, 
practice  as  to,  1877  et  seq. 

COPY.   See  Written  Instruments. 

requisites  of  exactness  of,  in  indictment,  213  et  seq. 

COPY  OF  INDICTMENT. 

when  to  be  furnished  to  defendant,  1631. 

CORAM  NOBIS,  ERROR.    See  Error. 
as  to  generally,  1715. 
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COEPOEAL  PUNISHMENT, 
as  to  generally,   1861. 

COEPOEATION. 

indictment  of  for  keeping  disorderly  house.    See  Disorderly  Houses. 
liability  for  libel.    See  Criminal  Libel  and  Slander. 
liability  for  nuisance.    See  Nuisance. 
name  of,  how  given  in  indictment,  142,  152. 

COSTS. 

on  motion  for  new  trial,  1842. 
when  removed  by  pardon,  1465. 

COUNSEL. 

freedom  from  apprehension  or  arrest,  13. 

counsel  for  prosecution. 

employment  and  payment  by  private  parties,  1491. 
prosecuting  attorneys  may  employ  associates,  1489. 
prosecuting  attorney  occupies  semi-judicial  post,  1490. 

counsel  for  defense. 

defendants  entitled  to  counsel  by  Constitution,  1492. 
counsel,  if  necessary,  may  be  assigned  by  court,  1493. 
such  counsel  may  sue  county  for  their  fees,  1494. 

duties  of  counsel. 

order  and  length  of  speeches  at  discretion  of  court,  1495. 
prosecuting  attorney  not  to  open  confessions  or  matter  of  doubtful 

admissibility,  or  unfairly  prejudice  jury,  1496. 
misconduct  of,  ground  for  new  trial,  1496,  1793. 
counsel  on  both  sides  should  be  candid  in  opening,  1497. 
opening  speeches  not  to  sum  up,  1498. 
examination  of  witnesses  at  discretion  of  court,  1499. 
prosecution  should  call  all  the  witnesses  to  the  guilty  act,  1500. 
order  of  testimony  discretionary  with  court,  1502. 
impeaching  testimony  may  be  restricted,  1503. 
witness  to  see  writings  before  cross-examination,  1504. 
witnesses  may  be  secluded  from  court-room,  1505. 
defendant's  opening  to  be  restricted  to  admissible  evidence,  1506. 
reading  books  is  at  discretion  of  court,  1507. 
counsel  may  exhibit  mechanical  evidence  in  proof,  1508. 
if  defendant  offers  no  evidence,  his  counsel  closes,  1509. 
otherwise  when  he  offers  evidence,  1510. 
defendants  may  sever,  1511. 

priority  of  speeches  to  be  determined  by  court,  1512. 
misstatements  not  ground  for  new  trial  if  not  objected  to  at  time, 

1513,  1793. 
ordinarily  counsel  are  not  to  argue  law  to  jury,  1514. 
party  may  make  statement  to  jury,  1515. 
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COUNSEL—  (Continued) . 

absence  of,  when  ground  for  continuance.    See  Attobney-Genebau. 
mistake  of,  when  ground  for  new  trial,  1817. 
treachery  of,  ground  for  continuance,  1532. 

COUNT. 

defective,  when  vitiating  indictment,  1704. 

COUNTEKFEITING. 
as  to  generally,  538. 

an  infamous  crime,  538. 

an  offense  against  whom,  538. 

indictment  or  information. 

as  to  form  and  sufficiency  of,  540. 
amendments  and  corrections,  540. 
bank,  existence  and  incorporation  of,  544. 

legal  existence  of  bank,  544. 
bank-bill  or  bank-note  as  subject  matter  of  counterfeiting,  543. 

material  parts,  only,  required  to  be  set  out,  543. 
bartering  counterfeit  money,  552. 
charging  in  language  of  statute,  541. 
coin  as  Bubject-matter  of  counterfeiting,  543. 
coin,  counterfeit,  having  in  possession,  550. 
conclusion,  540. 

counterfeit   money. 

having  in  possession,  550. 

passing,  551. 

selling  or  bartering,  552. 
counterfeiting  tools,  making  or  having  possession  of,  553. 
current  according  to  law,  custom,  or  usage,  547. 
custom,  subject-matter  of  counterfeiting  current  according  to,  547. 
description  of  subject-matter  of  counterfeiting,  543. 

bank-bill  or  bank-note,  543. 

coin,  543. 

material  parts,  only,  required  to  be  set  out,  543. 

value,  545. 
existence  and  incorporation  of  bank,  544. 
"feloniously"  not  essential,  540. 
having  counterfeit  money  in  possession,  550.  ' 

having  possession  of  counterfeiting  tools,  553. 
intent  in  passing  counterfeit  money,  551. 
intent  to  defraud,  542. 

person  intended  to  be  defrauded,  542. 
knowledge  of  base  or  false  character  of  counterfeit  money,  551. 
language  of  statute,  charging  in,  541. 
law,  subject-matter  of  counterfeiting-  current  according  to,  547. 
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COUNTERFEITING— (Continued) . 
legal  existence  of  bank,  544. 
making  or  having  possession  of  counterfeiting  tools,  553. 

passing  counterfeit  money. 

as  to  generally,  551. 

intent,  551. 

knowledge  of  base  or  false  character,  551. 
person  intended  to  be  defrauded,  542. 
place  of  commission  of  act,  546. 
possession  of  counterfeit  coin  or  money,  550. 
second  and  subsequent  offense,  540. 
selling  counterfeit  money,  552. 

subject-matter  of  counterfeiting. 

as  to  description  of  generally,  543. 

bank-bill  or  bank-note,  543. 

coin,  543. 

current  according  to  law,  custom  or  usage,  547. 

value  of,  545. 
time  of  commission  of  act  complained  of,  546. 

usage,  subject-matter  of  counterfeiting  current  according  to,  547. 
value  of  subject-matter,  545. 

joinder. 

of  counts,  548. 

duplicity,  549. 

repugnance,  549. 

uncertainty,  549. 
of  defendants,  539. 

COUNTS. 

distribution  of  punishment.     See  Sentence. 

as  to  generally,  1846. 
joinder  of  in  indictment  or  information.     See  Joinder  ov  OfJ'enses- 
also  the  Specific  Crimes. 
as  to  generally,  335. 

when  bad. 

may  be  rejected  in  sentence,  1846. 
to  be  withdrawn  by  prosecution,  1760. 

COUNTY.     See  Place. 
averment  of,  188. 
how  to  be  averred  when  divided,  183. 

COURT. 

power  of  as  to  preserving  order.    See  New  Trial  ;  Trial. 
may  preserve  order  by  attachment.     See  Contempt. 

as  to  generally,  1894. 
directs  order  and  details  of  trial,  1498  et  seq, 
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COURT— (Continued) . 

power  of  as  to  law  and  fact.    See  Charge  or  Court;  New  Trial. 
as  to  generally,  1643  et  seq. 

duty  as  to  charging  jury,  1644. 

any  material  misruling  ground  for  new  trial,  1730. 

and  so  as  to  mistaken  ruling  as  to  presumption  of  fact,  1731. 

omission  to  charge  cumulatively  is  no  error,  1732. 

not  required  to  charge  as  to  undisputed  law,  when  no  points  are  ten- 
dered, 1733. 

otherwise  when  jury  fall  into  error  from  lack  of  instruction,  1734. 

abstract  dissertations  are  not  required,  1735. 

may  give  opinion  as  to  weight  of  evidence,  1736. 

may  give  supplementary  charge,  but  not  in  absence  of  defendant,  1738. 

erroneous  instruction  on  one  point  vitiates  when  there  is  general  ver- 
dict, 1739. 

may  adjourn  during  deliberations  of  jury,  1677. 

power  of  as  to  contempts.    See  Contempts. 
as  to  generally,  1894  et  seq. 

COURT-MARTIAL. 

judgment  of,  when  a  bar,  1369. 

when  reviewable  by  habeas  corpus,  1944. 

jurisdiction  of,  1924. 

CRIMINAL  CONSPIRACY. 

at  least  two  defendants  necessary,  355. 
bill  of  particulars,  508,  1638. 

indictment  or  information. 
as  to  generally,  508. 
accomplishment  and  advantage,  525. 
aider  of  insufficient  charge  by  other  averments,  513. 
amendment  of,  510. 

charging  in  language  of  the  statute,  509. 
cheat  and  defraud,  conspiracy  to,  generally,  528. 
combination,  object  or  purpose  of,  515. 
combination  or  confederacy  of  parties,  514. 
common-law  crime  purpose  of  combination,  515. 
conclusion  "contrary  to  law,"  effect,  509. 
conspiracies,   indictments    for   the   various   kinds    of,   see    "specific 

instances,"  this  title, 
crime,  conspiracy  to  commit,  527. 
defective  counts,  520. 

"falsely  and  maliciously,"  as  to  necessity  of,  509. 
' '  feloniously  entered  into, ' '  not  essential,  517. 
form  and  sufficiency  of,  509. 

charging  in  language  of  statute,  509. 

code  form,  509. 

ordinary  and  concise  language,  508. 
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CRIMINAL  CONSPIRACY—  (Continued). 

homestead-entry,  means  used  to  defraud  government,  516. 

insufficient  charge,  aider  by  other  averments,  513. 

intent,  517. 

knowledge  of  object  and  purpose,  517. 

language  of  statute,  charging  in,  509. 

mails,  using  to  defraud,  528. 

means  to  be  employed  to  accomplish  object,  516. 

homestead-entry  to  defraud  government,  516. 
name  of  person  intended  to  be  injured,  518^ 

particular  individual,  518. 
names  of  conspirators,  512. 
negativing  exceptions  in  statute,  509. 
object  or  purpose  of  combination,  515. 

common-law  crime,  515. 

statutory  offense,  515. 
overt  act,  common-law  rule,  523. 

act  alleged  need  not  be  charged  against  all,  523. 

by  any  one  or  more  of  conspirators,  530. 

remoteness  of  overt  act,  523. 

reason  for  rule  requiring  act  to  be  in  pursuance  of  object,  524. 

statutory  requirements  of  overt  act,  524. 

under  court  rule  or  statute,  524. 
ownership  of  property  to  be  obtained,  528. 
particular  individual  or  individuals  to  be  injured,  518. 
person  to  be  cheated,  528. 
place  of  conspiracy,  511. 

specific  instances. 

conspiracy  in  restraint  of  trade,  535. 
conspiracy  to  blackmail,  533. 

conspiracy  to  boycott,  control  wages  or  workmen,  strike,  and  th"» 
like,  537. 

combinations  to  control  wages,  537. 

combination  to  control  workmen,  537. 

combination  to  keep  operatives  out  of  employment,  537. 

combination  to  strike,  537. 

I.  W.  W.  as  criminal  conspiracies,  537. 
conspiracy  to  commit  crime,  527. 

criminal  act  must  be  shown,  527. 

crime  against  United  States,  527. 

merger  of  in  the  act,  527. 
conspiracy  to  cheat  or  defraud  generally,  528. 

at  common  law,  528. 

object  of  the  conspiracy,  528. 

ownership  of  property  to  be  obtained,  528. 

person  to  be  cheated,  528. 

using  mails  to  defraud,  528. 
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CRIMINAL  CONSPIRACY—  (Continued). 

conspiracy  to  defraud  government,  529. 
conspiracy  to  defraud  United  States,  530. 
conspiracy  to  extort  money,  533. 

under  cover  of  office,  533. 
conspiracy  to  injure  person  or  reputation,  531. 
common  slander,  531. 

causing  false  marriage  certificate  to  appear  of  record,  531. 
seduction  of  female,  531. 
conspiracy  to  injure  property  or  business,  532. 
corporations  within  protection,  532. 
employees'  combination,  532. 

preventing  employer  from  carrying  on  his  business,  532. 
conspiracy  to  impede  due  administration  of  justice,  536. 
impeding  administration  of  laws,  536. 
obstructing  or  defeating  justice,  536. 
conspiracy  to  interfere  with  civil  rights,  534. 
election  franchise,  534. 
rights  on  public  domain,  534. 
statutory  offense  purpose  of  combination,  S15. 
surplusage,  522. 
time  of  conspiracy,  510. 
time  or  term  conspiracy  to  exist,  510. 
using  mails  to  defraud,  528. 

joinder. 

of  counts,  520. 

defective  counts,  520. 

may  be  joined  with  misdemeanor,  337. 

of  defendants,  519. 
duplicity,  521. 

instances,  521. 

reason  for  the  rule,  521. 

under  statute,  521. 

CRIMINAL  LIBEL  AND  SLANDER. 

as  to  generally,  904. 

bill  of  particulars  in,  199,  1637. 

freedom  of  the  press  and  liberty  of  speech,  904. 

freedom  of  religion,  910. 

indictment  or  information. 

as  to  form  and  sufficiency,  905. 

as  to  persons  defamed,  allegation,  908. 

in  libel  or  slander  of  a  class,  9r'.\ 
administration  of  justice,  charging  libel  or  slander  of,  913. 
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CRIMINAL  LIBEL  AND  SLANDER— (Continued). 
allegation. 

as  to  consent  of  person  injured  to  indictment,  906. 

as  to  defamatory  matter,  see  ' '  setting  forth  defamatory  matter, ' ' 
this  title. 

as  to  falsity,  915. 

as  to  intent,  915. 

to  provoke  breach  of  the  peace,  916. 

as  to  malice,  915. 

as  to  publication.   See  "publication,"  this  title. 

disjunctive,  206,  207,  300. 

in  blasphemous  libels,  910. 

all  the  article  need  not  be  set  out,  910. 

in  libel  against  foreign  officer  or  distinguished  foreigner,  914. 

in  libel  of  administration  of  justice,  913. 

in  libel  of  a  class,  909. 

in  libel  of  the  constitution  and  the  laws,  911. 

in  libel  of  officer,  913. 

in  libel  of  president,  or  governor,  912. 
averment.   See  "allegation,"  this  title, 
blasphemous  libels,  allegations  as  to,  910. 

all  the  conversation  or  all  the  libel  need  not  be  set  out,  910. 
breach  of  the  peaee,  alleging  intent  to  provoke,  916. 
charging  in  the  language  of  the  statute,  906. 
class,  libel  or  slander  of,  charging,  909. 
colloquium,  907. 

consent  of  person  libeled  to  indictment,  allegation  as  to,  906. 
constitution  and  laws,  charging  libel  or  slander  of,  911. 
disjunctive  allegations,  206,  207,  300. 
distinguished  foreigner,  charging  libel  or  slander  of,  914. 
English  translation  of  libel  or  slander  in  foreign  language,  923. 
exceptions  as  to  the  rule  requiring  setting  forth  of  defamatory  matter, 
922. 

hanging  in  effigy,   922. 

obscene  matter,  922. 

obscene  picture,  922. 
fact,  none  charged  by  innuendo,  924. 
falsity,  averment  as  to,  915. 

foreign  language,  libel  or  slander  in,  English  translation,  923. 
foreign  officer,  charging  libel  or  slander  of,  914. 
foreigner,  distinguished,  charging  libel  ot  slander  of,  914. 
governor,  charging  criminal  libel  or  slander  of,  912. 
hanging  in  effigy,  exception  to  rule  as  to  setting  out,  922. 
inducement  and  colloquium,  907. 
innuendo  in,  227. 

charges  no  fact,  924. 


index.  2825 

[The  figures  refer  to  the  sections.] 
CRIMINAL  LIBEL  AND  SLANDEB— (Continued). 

words  not  libelous  or  slanderous  on  their  face,  924. 

words  libelous  or  slanderous  per  se,  924. 
intent,  averment  as  to,  815. 

to  provoke  breach  of  the  peace,  916. 
language  of  the  statute,  charging  in,  906. 
laws,  charging  libel  or  slander  of,  911. 
libel  of  a  class,  allegation  charging,  909. 
liberty  of  speech,  904. 
malice,  averment  as  to,  915. 

mode  of  expression  of  criminal  libel  or  slander,  allegation  of,  918. 
mode  of  publication  of  criminal  libel  or  slander,  allegation  of,  919. 
oral,  practice  as  to,  251. 
obscene  matter  or  picture,  need  not  be  set  out,  922. 

person  defamed. 

allegation  of  consent  to  indictment,  906. 

allegation  as  to  generally,  908. 

in  libel  or  slander  of  a  class,  909. 
place  of  publication,  920. 

president,  charging  criminal  libel  or  slander  of,  912. 
public  officer,  charging  libel  or  slander  of,  913. 

publication. 

as  to  allegation  of  generally,  917. 
mode  of  expression  of,  918. 
mode  of  publication  of,  919. 
place  of  publication,  920. 
time  of  publication,  920. 

tetting  forth  defamatory  matter 
as  to  generally,  213,  921. 
exceptions  to  the  rule,  922. 
hanging  in  effigy,  922. 
obscene  matter,  222,  922. 
obscene  picture,  222,  922. 
in  foreign  language,  923. 
slander  of  a  class,  charge  of,  909. 
statutory  requirements^  906. 
time  of  publication,  allegation  of,  920. 
verification,  906. 
Independent  Workers  of  World.    See  Criminal  Conspiracy 
criminal  libel  and  slander  an  effective  weapon  against,  904. 

joinder 

of  counts  and  offenses,  351  et  seq.,  926. 

of  defendants,  351,  352. 

duplicity,  926. 
liberty  of  speech  and  of  the  press,  904. 
oral  libel,  practice  as  to,  251. 
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CRIMINAL  LIBEL  AND  SLANDER— (Continued). 
persons  liable. 

as  to  generally,  925. 

corporations,  925. 

manager  of  newspaper,  925. 

proprietor  of  newspaper,  though  published  without  his  knowledge,  925. 

CRIMINAL  PROSECUTIONS. 

removal  of  to  federal  courts,  1720. 

CROSS-BILL. 

practice  as  to,  1633. 

"CRUEL  AND  UNUSUAL." 
what  punishments  are,  1860. 

CUMULATIVE  AVERMENTS. 

may  be  discharged  as  surplusage.    See  Duplicity. 
as  to  generally,  200. 

CUMULATIVE  CONVICTIONS, 
practice  as  to.    See  Sentence. 
as  to  generally,  1877. 

CUMULATIVE  PUNISHMENTS. 

when  permitted  on  one  indictment,  1850. 

CUNNILINGUS.    See  Fellatio  and  Cunnilingus. 

CURRENCY. 

averment  of,  235,  236. 

CUSTODY. 

when  defendant  must  be  during  trial,  1476. 
escape  from.    See  Arrest;  Sentence. 
commitment  to  for  misconduct.    See  Contempt. 

DATE. 

pleading  of.    See  Time. 

as  to  generally,  162  et  seq. 

DATES. 

averment  of  in  indictment.    See  Time. 
as  to  generally,  162  et  seq. 

DAY  OP  THE  WEEK, 
when  to  be  alleged,  163. 

DEAFNESS. 

when  disqualifying  juror,  1605-1627. 

DEATH. 

when  to  suggest  on  record,  350. 

sentence  to,  1854. 

place  of  in  indictment  for  homicide,  180. 
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DECEDENT'S  ESTATE.    See  Burglary. 

"DEED." 

averment  of,  244. 

DE  FACTO  OFFICERS. 

acts  of  not  reviewable  on  habeas  corpus,  1941. 

DEFAULT. 

no  conviction  sustainable  for,  1475. 

DEFENDANT. 

right  to  take  money  from  person  of. 

proof  of  crime  may  be  taken  from  person,  98. 

but  not  money  unless  connected  with  offense,  99-105. 

pleading  name  of,  138. 

right  to  be  present  on  trial,  1475  et  seq. 

right  to  make  statement  to  jury,  1515. 
to  be  asked  if  he  has  anything  to  say  in  sentence,  1845. 
to  be  present  during  trial,  1475  et  seq. 

DEFENDANTS. 

as  to  joinder  of.    See  Joinder  of  Dependants;  and  also  the  Specific 

Crimes. 
as  to  rule  regarding,  351. 
in  criminal  causes,  freedom  from  apprehension  or  arrest,  20. 

DEGREE  OF  CRIME. 

practice  as  to  designating  in  verdict,  1685. 

DELAY  IN  PROSECUTION, 
when  barring  prosecution,  326. 

DELIBERATIONS  OF  JURY. 

to  be  protected  from  intrusion,  1662. 

DEMURRER. 

reaches  defects  of  record,  1326. 
may  go  to  particular  counts,  1327. 
brings  up  prior  pleadings,  1328. 
admits  facts  well  pleaded,  1329. 
nature  of  judgment  in,  1330,  1331. 
•    effect  of  judgment,  1388. 
joinder  in  is  formal,  1334. 
demurrer  should  be  prompt,  1335. 

DEMURRER  TO  EVIDENCE. 

bring  up  the  whole  case,  1388,  1641. 

DEPOSITIONS. 

when  evidence  on  habeas  corpus,  1951. 
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DESCRIPTIVE  AVERMENT. 

must  ordinarily  be  proved,  205.     , 

DISCHARGE  OF  DEPENDANT, 
from  failure  to  try,  379. 

DISCHARGING  FIREARMS. 

near  public  highway.    See  Disorderly  Conduct  and  Persons. 

DISCHARGE'  OF  JURY. 

from  disagreement,  1426  et  seq. 

DISCONTINUANCE.    See  Nolle  Prosequi. 

DISCRETION. 

exercised  in  motion  to  quash,  1312. 

DISCRETION  OF  COURT. 
limits  of,  1713. 

DISFRANCHISEMENT, 
penalty  of,  1882. 

DISJUNCTIVE  AVERMENTS. 

not  ordinarily  admissible,  206  et  seq.,  278. 

DISMISSAL  OF  CASE. 

no  bar  to  indictment,  1377. 

DISOBEDIENCE. 

to  magistrate,  41  et  seq. 
to  court,  1893  et  seq. 

DISORDER  IN  COURT. 

may  be  punished  by  attachment,  1900  et  Beq. 

DISORDERLY  CONDUCT  AND  PERSONS. 
-  indictment  or  information. 

as  to  form  and  sufficiency,  554. 

abusive  language,  555. 

place  of,  559. 

addressing  persons,  555. 

annoying  persons,  555. 

charging  in  language  of  statute,  554. 

discharging  firearms  near  publie  highway,  556. 

disorderly  conduct,  place  of,  559. 

disturbing  persons,  555. 

eavesdropping,  557. 

indecent  conduct,  place  of,  559. 

indecent  language,  555. 

intent  to  break  public  peace,  554. 

language  of  statute,  charging  in,  554. 
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DISORDERLY  CONDUCT  AND  PERSONS— (Continued), 
night-walking,  558. 
offensive  language,  555. 

place  of  offense. 

as  to  generally,  559. 

abusive  language,  559. 

rude,  indecent  or  disorderly  conduet,  559. 
profane  language.     See  Profanity. 

as  to  generally,  555,  560. 
public  nuisance,  560. 

profane  swearing  as,  560. 
rude  conduct,  place  of,  559. 
second  and  subsequent  offenses,  561. 
duplicity,  554. 

DISORDERLY  HOUSES, 
as  to  generally,  562. 
bill  of  particulars,  563. 
common  nuisance  by  statute,  563. 
corporation  may  be  indicted  for  keeping,  562. 

indictment  or  information, 
as  to  generally,  563. 
bawdy-house,  563. 
common  nuisance  by  statute,  563. 
"feloniously"  not  essential,  566. 
intent,  566. 

knowledge  need  not  be  alleged,  566. 
leasing  property  for  purposes  of  prostitution,  567. 
place  of  offense,  565. 
repugnancy,  567. 
time  of  offense,  564. 
within  a  period,  564. 

joinder. 

duplicity,  568. 

of  defendants,  569. 

of  offenses,  568. 
male  frequenting  for  purposes  of  lewdness,  562. 

DISORDERLY  PERSONS.    See  Disorderly  Conduct  and  Persons. 
when  to  be  held  to  bail,  121. 

DISQUALIFICATION, 
of  judge,  1538. 
of  juror,  1541  et  seq. 
of  grand  juror,  1271. 

DISSUADING  WITNESSES. 
a  contempt,  1900. 


2830  INDEX. 
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DISTRICT. 

what  has  jurisdiction  in  United  States  courts,  181  et  seq. 

DISTRICT  ATTORNEY.     See  Attorney  General. 

DISTURBING  PUBLIC  MEETING, 
as  to  generally,  570. 

indictment  or  information. 

as  to  form  and  sufficiency,  571. 

conclusion,  571. 

form  prescribed  by  statute,  571. 

statutory  offense  charged,  571,  574. 
charging  in  language  of  statute,  571,  574. 
charging  in  the  conjunctive,  578. 
conclusion,  571. 

disturbance. 

as  to  in  general,  573. 

manner  of  disturbance,  574. 

place  of  disturbance,  575. 

time  of  disturbance,  571. 
existence  and  nature  and  kind  of  meeting,  572. 
form  prescribed  by  statute,  571. 
intent,  wilfulness  and  malice,  577. 
kind  of  meeting,  572. 

language  of  statute,  charging  in,  571,  574. 
malice,  577. 
manner  of  disturbance,  574. 

charging  in  language  of  statute,  574. 
meeting,  place  of,  576. 
nature  of  meeting,  572. 

place 

of  disturbance,  575. 

of  meeting,  576. 
statutory  offense  in  language  of  statute,  571. 
time  when  offense  committed,  571. 
wilfulness,  577. 
duplicity,  578. 

charging  in  the  conjunctive,  578. 

DIVISIBILITY  OP  COUNT. 

may  be  determined  by  verdict,  1675. 
of  offense  as  pleaded,  200. 

DIVISIBILITY  OP  OPPENSES. 
by  place,  1409. 
by  time.    See  Surplusage. 
as  to  generally,  1410. 
of  things  stolen  in  larceny,  260,  301. 
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DOCUMENTS. 

pleading  of.    See  Wbitten  Instbuments. 
as  to  generally,  213  et  seq. 

DOUBLE  ACTS. 

when  divisible,  1424. 

DOUBLE  OFFENSES. 

when  to  be  joined.    See  Duplicity. 

DEUNKENNESS. 

disqualifying  juror,  1605,  1781. 

DUELLING. 

as  to  generally,  579. 

indictment  or  information. 

as  to  form  and  sufficiency,  580. 
accepting  a  challenge,  580. 
aiding  or  abetting  in  a  duel,  580. 
carrying  a  challenge,  580. 
venue  on,  582. 

challenge,  the. 

as  to  form  and  sufficiency,  581. 

question  whether  challenge  given  for  jury,  581. 
charging  in  language  of  the  statute,  580. 
consent  to  act  as  second,  venue  on,  582. 
place  where  duel  fought  or  to  be  fought,  580. 
sending  a  challenge,  580. 

venue. 

allegations  showing,  582. 

on  consent  to  act  as  second,  582. 

on  carrying  challenge,  582. 

DUMBNESS. 

excuses  plea  when,  1345. 

DUPLICITY.    See  the  Specific  Crimes. 

joinder  in  one  count  of  two  offenses  is  bad,  292. 

exception  when  larceny  is  included  in  burglary  or  embezzlement,  293. 

and  so  where  fornication  is  included  in  major  offense,  294. 

when  major  offense  includes  minor,  conviction  may  be  for  either,  295, 

1396. 
"assault"  is  included  under  "assault  with  intent,"  296. 
on  indictment  for  major  there  can  be  conviction  of  minor,  297. 
misdemeanor  may  be  inclosed  in  felony,  298. 
but  minor  offense  must  be  accurately  stated,  299. 
not  duplicity  to  couple  alternate  statutory  phases,  274,  300. 
several  articles  may  be  joined  in  larceny,  301. 
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DUPLICITY— (Continued) . 

and  so  of  cumulative  overt  acts  and  agencies,  302. 
and  so  of  double  batteries,  libels,  or  sales,  303. 
duplicity  is  usually  cured  by  verdict,  304. 

DUTY. 

allegation  of,  193  et  seq. 

EAVESDROPPING.    See  Disorderly  Conduct  and  Persons. 
an  offense,  1656,  1664. 

ELECTION. 

as  to  defendants,  360  et  seq. 

between  counts.    See  the  Specific  Crimes. 

when  compelled,  343,  344. 

EMBEZZLEMENT  OR  STATUTORY  LARCENY, 
bill  of  particulars  allowed  in,  1638. 

indictment  or  information. 

as  to  form  and  sufficiency  of,  583. 
averments  necessary,  586-595. 
certainty,  584. 

charging  in  language  of  the  statute,  585. 

continuing  embezzlements.     See  "joinder  of  counts,"  this  title, 
public  officer  charged  with  embezzlement  of  small  sums,  598. 

conversion. 

as  to  manner  of,  593. 

demand  and  failure  to  comply,  593. 

public  officer,  593. 

intent,  593. 
corporate  money,  description  of,  590, 

reason  for  the  rule,  590. 
demand  and  failure  to  comply,  593. 

public  officer,  593. 

description  of  property. 
as  to  generally,  588. 
corporate  money,  590. 

"lawful  money  of  the  United  States,"  589. 
money  and  its  value,  589. 
officer  embezzling  public  property,  588. 
ownership  of  property  or  money  embezzled,  592. 

association  averred  owner,  592. 

must  be  laid  in  real  owner,  592. 

partnership  money  or  property,  592. 

public  money  or  property,  592. 
public  money,  590. 
statutes  liberalizing,  589. 
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EMBEZZLEMENT  OR  STATUTORY  LARCENY— (Continued), 
employer,  receipt  of  property  from  other  than,  587. 
false  pretense  and  larceny,  joinder,  599. 
fiduciary  relation  to  be  averred,  586. 

particulars  of  need  not  be  alleged,  58G. 
intent,  593. 

language  of  statute,  charging  in,  585. 

"lawful  money  of  the  United  States,"  as  a  sufficient  description,  589. 
manner  of  conversion.     See  ' '  conversion, ' '  this  title, 
master,  receipt  of  property  from  other  than,  587. 
money. 

corporate  money,  590.  ' 

description  of,  589. 

"lawful  money  of  the  United  States,"  589. 

ownership  of,  592. 

public  money,  590,  592. 

reason  for  the  rule,  590. 

value  of,  589,  591. 
officer  embezzling  public  property,  description  of  the  property,  588. 

joinder  of  counts.    See  "joinder  of  counts,"  this  title. 
ordinary  course  of  employment,  receipt  of  property  out  of,  587. 
ownership  of  property  or  money  embezzled,  592. 

association  averred  owner,  592. 

must  be  laid  in  real  owner,  592. 

partnership  property,  592. 

public  officer  embezzler,  592. 
particulars  of  fiduciary  relation  need  not  be  alleged,  588.  ' 
partnership  property  or  money,  laying  ownership,  592. 
place  of  conversion,  595. 
property  embezzled,  alleging  value  of,  591. 

ownership  of,  592. 
public  money,  description  of,  590. 

reason  for  the  rule,  590. 
public  money  or  property,  laying  ownership,  592. 

public  officer. 

charged  with  embezzlement  of  small  sums,  joinder.   See  "joinder 
of  counts,"  this  title. 

demand  on  and  failure  to  comply,  593. 
Teal  owner,  property  or  money  embezzled  must  be  laid  in,  592. 
receipt  of  property  by  accused  must  be  averred,  587. 

receipt  from  other  than  master  or  employer,  587. 

receipt  out  of  ordinary  course  of  employment,  587. 
simultaneous  embezzlements.   See  "joinder  of  counts,"  this  title, 
statutes  liberalizing  description  of  property  embezzled,  589. 
time  of  conversion,  594. 
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EMBEZZLEMENT  OE  STATUTORY  LARCENY—  (Continued). 
value. 

of  money  embezzled,  589,  591. 

of  property  embezzled,  591. 

punishment  not  depending  on  value,  591. 

joinder  of  counts. 

as  to  generally,  596. 
continuing  embezzlements,  598. 

public  officer  charged  with  embezzlement  of  small  sums,  59S. 
duplicity,  597. 
election,  600. 

false  pretense  and  larceny,  599. 
misjoinder,  597. 

simultaneous  embezzlements,  597. 
jurisdiction  in  cases  of,  191. 

EMBEACEEY. 

as  to  grand  jury,  1264. 
consolidation  of  causes,  602. 

indictment  or  information. 

as  to  sufficiency  of,  601. 

attempt  to  commit,  601. 
how  punished,  1912. 
joinder  of  counts,  602. 

EMPLOYEES  OE  GOVERNMENT. 

freedom  from  apprehension  or  arrest,  19. 

ENACTING. 

clause  of  statute,  scope  of,  288. 

ENGLISH. 

indictment  must  be  in,  323-325. 
juror  must  understand,  1605. 
laws  must  be  in,  653. 

EQUITY. 

can  not  enjoin  criminal  proceedings,  1708. 

ERASURES. 

in  indictment  not  fatal,  326. 

ERROR,  WRIT  OP. 
as  to  generally. 

to  what  courts,  1702. 

practice  in  federal  courts,  1703. 

how  one  tad  count  affects  conviction. 

when  bad  count  may  vitiate  judgment,  1704. 
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ERROR,  WRIT  OF— (Continued). 
bill  of  exceptions. 

at  common  law  bill  of  exceptions  can  not  be  tendered,  1705. 

in  whose  behalf  writ  of  error  lies. 

at  common  law  no  writ  of  error  lies  for  prosecution;  otherwise  by 

statute,  1706. 
for  defendant  a  special  allocatur  is  usually  necessary,  1707. 
fugitive  can  not  be  heard  on  writ,  1708. 

at  what  time. 

error  does  not  lie  till  after  judgment,  1709. 
failure  to  demur,  etc.,  does  not  affect  right,  1710. 

for  what  errors. 

at  common  law  only  to  matter  of  record,  1711. 

otherwise  by  statute,  1712. 

error  does  not  lie  to  matters  of  discretion  nor  for  matters  not  injuring 

the  defendant,  1713. 
regularity  presumed,  1714. 
for  errors  of  fact  error  coram  nobis  lies,  1715. 

error  in  sentence. 

appellate  court  reversing  for  error  in  sentence  must  at  common  law 
discharge,  1716. 

assignment  of  errors. 

error  must  be  assigned,  1717. 

joinder  in  error. 

this  is  necessary,  1718. 

supersedeas. 

at  common  law,  a  writ  of  error  is  a  supersedeas  in  capital  cases,  1719. 

removal  to  federal  courts. 

such  removal  provided  for  by  statute,  1720. 

ESCAPE. 

after,  error  will  not  be  heard,  1708. 

indictment  or  information. 

as  to  form  and  sufficiency  of,  603. 

as  to  the  escape,  604. 

aiding  and  abetting  escape  or  attempt  to  escape,  606. 

intent  as  an  element,  606. 
attempt  to  escape,  605. 

intent  to  escape,  605. 

intent  to  escape  of  prisoner  and  of  accused  to  aid,  in  charge  of 
aiding  and  abetting,  606. 
charge  must  be  of  escape  from  custody,  604. 
charging  in  language  of  statute,  603. 
aiding  and  abetting,  606. 
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ESCAPE— (Continued) . 

facts  showing  accused  had  legal  custody,   on  charge  of  voluntary 

escape,  607a. 
facts  showing  lawful  custody,  in  charge  of  aiding  and  abetting,  606. 
"feloniously  and  unlawfully,"  necessary  when,  603. 
intent  an  element  under  statute,  603. 
intent  of  prisoner  to  escape  and  of  accused  to  aid  him,  in  charge  of 

aiding  and  abetting,  606. 
intent  to  escape,  in  attempt,  605. 

knowledge  of  accused,  in  charge  of  aiding  and  abetting,  606. 
language  of  statute,  charging  in,  603. 

aiding  and  abetting,  606. 
negligent  escape,  607. 
voluntary  escape,  607a. 

facts  showing  accused  had  legal  custody,  607a. 
of  prisoner,  trial  after,  1875. 
right  to  apprehend  after,  34  et  seq. 

ESTKAYS.  See  Larceny. 

EVIDENCE. 

mistakes  in  admission  of,  ground  for  new  trial.    See  New  Teial. 

as  to  generally,  1740. 
need  not  be  stated  in  indictment,  200. 

all  relevant  to  res  gestae  must  be  presented  by  prosecution,  1500. 
order  of  at  discretion  of  court,  1502  et  seq. 
relation  of  to  speeches  of  counsel,  1509  et  seq. 
exclusion  of  .witnesses  from  court,  1505. 

mistake  of  judge  as  to,  ground  of  new  trial,  1731-1736.  , 

and  so  of  erroneous  admission  or  rejection  of,  1740. 
verdict  against,  ground  for  new  trial,  1752. 
after-discovered,  when  ground  for  new  trial,  1795. 
motion  must  be  special,  1795. 

must  be  supported  by  affidavits,  1796.  *• 

may  be  contested,  1797. 

must  be  usually  moved  before  judgment,  1798. 
must  be  newly  discovered,  1799. 

acquitted  co-defendant  as  a  witness  is  no  ground,  1800. 
discovered  before  verdict  should  be  given  to  jury,  1802. 
if  evidence  could  have  been  secured  at  trial,  ground  fails,  1803. 
and  so  of  withholding  papers  whieh  due  diligence  could  have  secured,  1804. 
otherwise  in  cases  of  surprise,  1805. 

party  disabled  who  neglects  to  obtain  evidence  on  trial,  1806. 
must  be  material  and  not  cumulative,  1807. 
surprise  is  an  exception,  1808. 
and  so  when  evidence  is  of  a  distinct  class,  1809. 
new  trial  not  granted  merely  to  discredit  opposing  witness,  1810. 
subsequent  indictment  for  perjury  no  ground,  1811. 
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EVIDENCE—  (Continued) . 

should  be  such  as  to  change  result  on  merits;  1812. 
new  defense  must  not  be  merely  technical,  1813. 

EVIDENCE  BEFORE  GRAND  JURY. 
witnesses  must  be  duly  sworn,  1286. 
defects  in  this  respect  may  be  met  by  plea,  1287. 
evidence  confined  to  prosecution,  1288. 
probable  cause  enough,  1289. 
legal  proof  only  to  be  received,  1290. 
grand  jury  may  ask  advice  of  court,  1292. 
new  bill  may  be  found  on  old  testimony,  1293. 
witnesses  for  prosecution  to  be  bound  to  appear,  1284. 
names  of  witnesses  usually  placed  on  bill,  1285. 

EVIDENCE,  DEMURRER  TO. 
nature  and  effect  of,  407. 

EVIDENCE  ON  HABEAS  CORPUS. 
as  to  generally,  1947  et  seq. 

EVIDENCE  REQUISITE  BEFORE  MAGISTRATE. 

exception  in  cases  of  identity,  or  of  one-sidedness  in  prosecution's  case, 

113. 
practice  not  usually  to  hear  witnesses  for  defense,  112. 
probable  cause  only  need  be  shown,  114. 

EXACTNESS. 

requisite  in  pleading,  193. 

EXAMINATIONS. 

before  magistrate,  practice  as  to,  112  et  seq. 

EXAMPLE. 

an  incidental  object  of  punishment,  1888  et  seq. 

EXCEPTIONS. 

in  statutes,  how  to  be  pleaded,  290. 

EXCEPTIONS,  BILL  OP.    See  Ebbob. 
as  to  generally,  1705. 

EXCITEMENT. 

for  change  of  venue,  1537. 

for  new  trial,  1830. 

public,  when  ground  for  continuance,  1531. 

EXCLUSION  OF  WITNESSES. 

from  court  room,  when  ordered,  1505. 
practice  as  to,  1505. 

EXCUSE. 

when  to  be  averred  in  indictment,  288  et  seq. 
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EXECUTION. 

capital,  mode  of  sentence  for,  1856. 
non-capital.    See  Sentence. 

as  to  generally,  1846  et  seq. 
ordinance  of  necessary  to  satisfaction,  1867. 

EXECUTIVE. 

duties  of  as  to  extradition.     See  Extradition,  . 

as  to  generally,  61. 
duty  to  surrender  on  extradition,  65  et  seq.,  96. 
right  of  as  to  pardon.    See  Pardon. 

as  to  generally,  1458  et  seq. 

EX  POST   FACTO, 
punishment,  1891. 

EXTORTION. 

indictment  or  information. 

as  to  form  and  sufficiency  of,  at  common  law,  608. 
under  statute,  608. 

allegation. 

as  to  fees,  613. 

fees  allowed  by  law,  613. 
no  fee  allowed  by  law,  613. 
nothing  due  as  fees,  613. 
as  to  intent,  615. 

under  California  decision,  615. 
as  to  knowledge,  614. 

as  to  ownership  of  the  money  or  property,  612. 
as  to  person  injured,  612. 
as  to  the  office,  611.  ■ 
as  to  the  service,  610. 
attempt  to  commit  extortion,  616. 
charging  in  the  language  of  the  statute,  608. 

under  California  decision,  608. 
description  of  the  offense,  609. 

"extorsively"  a  word  of  art  which  must  be  used,  608. 
language  of  statute,  charging  in,  608. 
under  California  decision,  608. 

joinder. 

of  causes,  617. 

of  defendants,  618. 

duplicity,  617. 

EXTRADITION. 

between  the  several  United  States. 

under  federal  Constitution   fugitives  may  be  arrested  when   fleeing 
from  state  to  s'tate,  61. 
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EXTRADITION— (Continued) . 

arrest  may  be  in  anticipation  of  requisition,  62. 

sufficient  if  offense  be  penal  in  demanding  state,  63. 

requisition  must  be  duly  framed,  and  lies  only  for  fugitives,  64. 

federal  courts  can  not  compel  governor  to  surrender,  65. 

no  objection  that  fugitive  is  amenable  to  asylum  state,  66. 

governor  of  asylum  state  can  not  impeach  requisition,  67. 

ordinarily  issues  warrant,  68. 

habeas  corpus  can  not  go  behind  warrant,  69. 

bail  not  to  be  taken,  70. 

indictment  or  affidavit  must  set  forth  a  crime,  and  must  be  in  course 

of  judicial  proceedings,  71. 
fugitive  may  be  tried  for  other  than  requisition  offense,  72. 
officers  executing  process  protected  by  federal  courts,  73. 
for  federal  offenses  warrants  may  be  issued  in  all  districts,  74. 

between  federal  government  and  foreign  states. 
limited  by  treaty,  76. 
apprehension  in  cases  of,  59. 
offense  must  be  one  recognized  in  asylum  state,  77. 
treaties  are  retrospective,  78. 

extradition  refused  when  there  can  not  be  fair  trial,  79. 
and  so  for  political  offenses,  80. 
and  so  for  persons  escaping  military  service,  81. 

but  not  because  person  demanded  is  subjeet  of  the  asylum  state,  82. 
where  asylum  state  has  jurisdiction  there  should  be  no  surrender,  83. 
conflict  of  opinion  as  to  whether  foreign  state  can  claim  a  subject 

who  has  committed  a  crime  in  a  third  state,  84. 
extradition  does  not  lie  for  a  case  not  in  treaty,  85. 
nor  where  defendant  is  in  custody  for  another  offense,  86. 
trial  should  be  restricted  to  the  offense  charged,  87. 
courts  may  hear  case  before  mandate,  88. 
complaint  and  warrant  should  be  special,  89. 
warrant  returnable  to  commissioner,  90. 
evidence  should  be  duly  authenticated,  91. 
terms  to  be  construed  as  in  asylum  state,  92. 
evidence  must  show  probable  cause,  93. 
evidence  may  be  heard  from  defense,  94. 
circuit  court  has  power  of  review,  95. 
surrender  is  at  discretion  of  executive,  96. 
may  be  tested  by  habeas  corpus,  1938. 

PACTS. 

jury  judges  of,  1731,  1752. 

unnecessary,  indictment  need  not  specify,  200. 

when  court  can  charge  as  to,  1646,  1736. 
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FALSE  IMPEISONMENT. 
indictment  or  information. 

as  to  form  and  sufficiency,  619. 
intent,  619. 

mode  and  manner  of  offense,  619. 
joinder  of  charges,  619. 

FALSE  PEKSONATION. 
indictment  or  information. 

as  to  form  and  sufficiency  of,  620. 

allegation  as  to  relationship  between  parties,  621. 

allegation  as  to  property,  622. 

impersonating  another. 

in  acknowledgments,  623. 

in  judicial  proceedings,  623. 
impersonating  an  officer,  624. 
duplicity,  620. 

FALSE  PKETENSES. 

divisibility  of,  302  et  seq. 

indictment  or  information. 

as  to  form  and  sufficiency  of,  625. 

as  to  necessity  for  specifications  of,  270  et  seq. 

accused's  knowledge  of  falsity,  629. 

all  pretenses  need  not  be  set  out,  634. 

averments  necessary. 

as  to  generally,  629. 

as  to  accused's  knowledge  of  falsity  of  pretenses,  629. 

as  to  by  whom  made,  632. 

as  to  capacity  in  which  accused  acted,  632. 

as  to  damage  or  loss  by  victim,  642. 

as  to  false  pretenses,  629. 

as  to  intent  and  design,  630. 

as  to  knowledge  of  falsity  of  pretenses,  629. 

as  to  false  pretenses,  false  tokens,  etc.,  634,  637. 

as  to  the  particular  pretenses,  635. 
bunko  game,  636. 
confidence  game,  636. 

as  to  relation  to  past  events  or  existing  state  of  facts,  639. 

as  to  reliance  on  pretenses,  640. 

as  to  representations  respecting  financial  condition,  638. 

as  to  representations  as  inducing  cause,  641. 

as  to  whom  defrauded,  633. 

as  to  whom  made,  633. 
bank-bill,  etc.,  description  of,  644. 
bunko  steering,  636. 
capacity  in  which  accused  acted  must  be  alleged,  632. 
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FALSE  PRETENSES— (Continued). 

charging  in  language  of  the  statute,  626. 

claim,  presenting  false,  649. 

conclusion,  625. 

confidence  game,  636. 

connection  between  false  pretenses  and  payment  or  delivery,  641. 

damages  to  victim,  642. 

description  of  false  token,  637. 

description  of  property  or  money  obtained,  643. 

description  of  the  particular  pretense,  635. 

design  to  cheat  or  defraud,  630. 

existing  state  of  facts,  relation  to,  639. 

false  pretense  must  be  shown,  625. 

false  pretense  of  being  an  officer,  624,  648. 

false  pretense  to  other  than  owner  of  money  or  property,  633. 

false  pretenses,  the, 

as  to  generally,  634. 

as  inducing  cause,  641. 

all  pretenses  need  not  be  set  out,  634. 

bunko  steering,  636. 

confidence  game,  636. 

description  of  false  token,  637. 

description  of  the  particular  pretenses,  635. 

reliance  on,  640. 

representations  as  to  financial  condition,  638. 

spoken  words,  634. 

written  instrument,  634. 
false  tokens.     See  "false  pretenses,"  this  title, 
falsity  of  pretenses  and  knowledge  thereof,  629. 
"feloniously"  made,  need  not  be  alleged,  631. 
financial  condition,  representations  as  to,  638. 
form  prescribed  by  code  or  statute,  626. 
inducement  and  reliance,  641. 
intent  to  cheat  or  defraud,  630. 
knowledge  of  falsity  of  pretenses,  629. 
language  of  statute,  charging  in,  626. 
loss  by  victim,  642. 

money  obtained. 

as  to  description  of,  643. 

bank-bills,  etc.,  644. 

ownership,  646. 

immaterial  when,  646. 

value  of,  647. 
necessary  averments.    See  "averments  necessary,"  this  title. 
negation  of  pretenses,  627. 
officer,  false  pretense  of  being,  624,  648. 
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FALSE  PEETENSES— (Continued). 

ownership  of  property  or  money  obtained,  description  of,  646. 

particular  person  to  be  defrauded  need  not  be  alleged,  630. 

party  by  whom  made  must  be  alleged,  632. 

party  defrauded  must  be  alleged,  633. 

party  to  whom  made  must  be  alleged,  633. 

past  events,  relation  to,  639. 

presenting  false  claim,  649. 

property  obtained. 

as  to  description  of,  643. 

ownership  of,  646. 

value  of,  647. 
relation  to  past  events  or  existing  state  of  facts,  639. 
reliance  on  pretenses,  640. 
representations  as  inducing  cause,  641. 
representations  as  to  financial  condition,  638. 
specification  of  necessary,  270  et  seq. 
spoken  words  constituting  the  false  pretenses,  634. 
surplusage,  628. 
time  of  the  offense,  625. 

value  of  property  or  money  obtained  must  be  alleged,  647. 
venue  must  be  properly  laid,  625. 

written  instrument. 

as  to  description  of,  643. 

ownership  of,  646. 

value  of,  647. 
written  instrument  constituting  the  false  pretenses,  634. 

joinder. 

of  counts,  347,  652. 

of  offenses,  651. 

of  defendants,  650. 
duplicity,  652. 

FALSE  RETURN. 

in  habeas  corpus,  1933,  1934. 

FALSE  TOKENS.    See  False  Pretenses. 

"FALSELY." 

essential  to  perjury,  313. 

when  requisite  as  a  term  of  art,  313. 

FARO.   See  Games  and  Gamino. 

FAVOR. 

challenge  for.    See  Challenge. 
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FEDERAL  COURT. 

appellate  jurisdiction  of,  1703. 

being  in  attendance  on,  freedom  from  apprehension  or  arrest,  14. 

jurisdiction  of  in  habeas  corpus.    See  Habeas  Corpus. 

as  to  generally,  1926. 
may  discharge  from  state  arrests,  1926. 
removal  of  cases  to  from  state  courts,  1720. 

FEDERAL  CURRENCY, 
averment  of,  236. 

FELLATIO  AND  CUNNTLINGUS. 

as  to  form  and  sufficiency  of  indictment,  653. 
charging  in  language  of  statute  insufficient,  653. 

FELONIES. 

when  to  be  joined  in  the  same  indictment.    See  Joinder  op  Offenses. 

as  to  generally,  340. 
right  of  officers  to  arrest  for.    See  Apprehension  op  Accused. 

as  to  generally,  34  et  seq.,  48. 

"FELONIOUSLY." 

essential  to  felony,  309. 

may  be  rejected  as  surplusage,  310. 

FELONY. 

may  inclose  misdemeanor,  298. 

one  charged  with  may  be  apprehended,  34  et  seq.,  48. 

bail  for  parties  charged  with,  115,  1954. 

election  in  cases  of,  343. 

indictment  for  attempts  to  commit,  202. 

verdict  in  cases  of,  1670  et  seq. 

separation  of  jury  in  cases  of,  1654  et  seq. 

defendant  must  be  present  on  trial  of,  1475. 

challenges  in  cases  of,  1548  et  seq. 

FEME  COVERT. 

may  be  joined  in  indictment,  357. 

FIGHTING  CHICKENS.    See  Games  and  Gaming. 

FIGURES. 

when  allowable  in  indictment,  325. 

FINDING  AND  ATTESTING  BILL. 
twelve  must  concur  in  bill,  1296. 
foreman  usually  attests  bill,  1297. 
bill  to  be  brought  into  court,  1298. 
finding  must  be  recorded,  1299. 
bill  may  be  amended  by  grand  jury,  1300. 
finding  may  be  reconsidered,  1301. 
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FINDING  AND  ATTESTING  BILL— (Continued), 
jury  usually  can  not  find  part  only  of  count,  1302. 
insensible  finding  is  bad,  1303. 
grand  jury  may  be  polled,  1304. 

FINE. 

may  be  imposed  for  contempt.    See  Sentence. 
as  to  generally,  1916. 

FINES. 

a  common  law  penalty,  1856. 
how  to  be  imposed,  1885. 
how  collected.   See  Sentence. 

as  to  generally,  1860. 
remission  of,  by  pardon,  1465. 

FIBEAEMS. 

discharging  near  public  highway.    See  Disorderly  Conduct  and  Per- 
sons. 

FLIGHT. 

how  affecting  statute  of  limitations,  375. 

"FORCE  AND  ARMS." 

not  necessary  in  indictment,  320. 

"FORCIBLY." 

when  necessary  to  forcible  entry  and  rape,  319. 

FOREIGN  CONVICTION. 

will  not  sustain  cumulative  punishment,  1878. 

FOREIGN  LANGUAGE. 

false  testimony  in.    See  Perjury. 

forgery  of  an  instrument  in.    See  Forgery. 

how  to  be  averred,  226. 

laws  in.    See  Fellatio  and  Cunnilingus. 

libel  in.    See  Criminal  Libel  and  Slander. 

publishing  obscene  and  objectionable  matter  in.  See  Obscenity,  etc 

FOREIGN  MINISTERS. 

privileged  from  apprehension  or  arrest,  15-19. 

FOREIGN  PARDONS, 
effect  of,  1474. 

FOREIGN  STATES. 

extradition  to.     See  Extradition. 

as  to  generally,  76  et  seq. 
larceny  in,  jurisdiction  of,  191. 

FOREIGN  STATUTES  OF  LIMITATION, 
effect  of,  380,  1380. 
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FOREMAN. 

of  grand  jury,  duties  of,  1268  et  seq. 
of  petit  jury,  duties  of,  1674  et  seq. 

FORFEITURE. 

effect  of  pardon  as  to,  1465. 

may  be  imposed  as  a  penalty,  1871,  1882. 

FORGED  WRITINGS. 

pleading  of.    See  Written  Instruments. 
as  to  generally,  213  et  seq. 

FORGERY. 

conjunctive  averment  of  allegation  of  venue  in,  207. 
conviction  of,  how  far  barring  cognate  offenses,  1407. 

indictment  or  information. 

as  to  form  and  sufficiency  of,  654. 
altering  genuine  instrument,  670. 
altering  copy  of,  670. 

ambiguity  and  repugnancy. 
as  to  generally,  680. 
in  names  of  corporations,  682. 
in  names  of  persons,  681. 

averments  necessary. 
as  to  making,  658. 

as  to  generally,  658. 
fictitious  name  signed,  662. 
guilty  knowledge  of  accused,  666. 

intent  to  defraud. 

as  to  generally,  667. 
general  intent  to  defraud,  669. 
person  intended  to  be  defrauded,  668. 
lack  of  authority  to  make,  665. 
manner  and  means  of  forgery,  664. 
name  of  defendant,  661. 
name  of  person  to  be  defrauded,  662. 
thing  prohibited,  and  its  value,  663. 
time  of  offense,  659. 
value,  663,  674. 
altering  genuine  instrument,  670. 
falsification  of  record  or  of  entries  therein,  671. 
of  title  of  document,  230. 

averments  unnecessary. 
as  to  generally,  672. 

facts  assumed  in  forged  instrument,  673. 

name  of  person  to  whom  forged  instrument  uttered  or  passed,  675. 
value  need  not  be  averred,  674. 
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FORGERY—  (Continued) . 

capacity  of  forged  instrument  of  working  legal  injury,  676. 

certainty,  654. 

charging  in  language  of  statute,  655,  667,  670. 

conjunctive  averment  of  allegations  in  venue  in,  207. 

conclusion,  654. 

copy  of  forged  instrument,  213,  677. 

copy  of  genuine  instrument,  altering,  670. 

cuts  on  margin,  description  of,  672. 

defective  expressions  in  forged  instrument,  explaining  by  allegation 

of  extrinsic  facts,  691. 
defendant,  name  to  be  set  out,  660. 

description  of  instrument. 
as  to  generally,  676. 

ambiguity  and  repugnancy. 
as  to  generally,  680. 
in  names  of  corporations,  682. 
in  names  of  persons,  681. 
capacity  of  working  legal  injury,  675. 

copy,  tenor,  or  facsimile  of  instrument,  677. 

copy  of  genuine  instrument  altered,  670. 

designation  of  instrument  by  name,  683. 

destroyed  instrument,  685. 

devices  on  margin,  687. 

effect  of  videlicet  clause,  679. 

figures  on  margin,  687. 

foreign  language,  instrument  in,  684. 

genuine  instrument  altered,  670. 
copy  of  altered,  670. 

indorsements,  686. 

instrument  in  foreign  language,  684. 

lost  instrument,  685. 

marginal  devices,  words,  or  figures,  etc.,  687. 

name,  designation  of  instrument  by,  683. 

purport  of  instrument,  678. 

videlicet  clause,  effect  of,  679. 

withheld  instrument,  685. 

words  on  margin,  687. 
designation  of  forged  instrument  by  name,  683. 

under  statute,  683. 
destroyed  forged  instrument,  description,  685. 
effeet  of  videlicet  clause,  679. 
entries  in  record,  falsification  of,  671. 
explanation  of  forged  instrument  by  allegation  of  extrinsic  facts,  690. 
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FORGERY—  (Continued) . 

extrinsic  facts.     See  "facts  extrinsic  to  instrument,"  this  title. 

facsimile  of  forged  instrument,  677. 

facts  assumed  by  forged  instrument  need  not  be  alleged,  673. 

facts  extrinsic  to  instrument. 

as  to  generally,  688. 

as  to  when  to  be  alleged  and  sufficiency  of  allegation  of,  689. 

explanation  of  instrument,  690. 

explanation  of  defective  expressions  in  instrument,  691. 
failure  to  charge  intent  to  defraud,  667. 
"falsely"  not  essential,  654. 

falsification  of  record  or  of  the  entries  therein,  671. 
"feloniously"  not  essential,  654. 
fictitious  names  signed,  662. 

instrument  for  payment  of  money,  662. 
figures  on  margin,  description  of,  672. 
foreign  language,  instrument  forged  in,  how  pleaded,  684. 
forged  instruments,  having  in  possession,  656. 
forged  instrument,  the  defective  expressions  in,  explaining,  691. 

description  of.  See  "description  of  instrument,"  this  title. 

explaining  by  extrinsic  facts,  690. 

having  in  possession,  656. 

uttering,  657. 

general  intent  to  defraud,  669. 

genuine  instrument,  altering,  670. 

altering  copy  of,  670. 

charging  in  language  of  statute;  670. 

materiality  of  alteration,  670. 
guilty  knowledge  of  accused,  666. 
having  forged  instruments  in  possession,  656. 
indorsements  on  forged  instrument,  description  of,  686. 
instrument  for  payment  of  money  in  fictitious  name  as  "forgery," 

662. 
instrument  in  foreign  language,  forged,  how  pleaded,  684. 
intent  being  an  element,  allegation  necessary,  656. 

intent  to  defraud. 

as  to  generally,  667. 

charging  in  language  of  statute,  667. 

failure  to  allege  intent,  667. 

general  intent  to  defraud,  669. 

person  intended  to  be  defrauded,  668. 
"knowing  the  same  to  be  false,"  necessary  when,  656. 
"knowingly"  not  essential,  654. 
lack  of  authority,  665. 

language  of  statute,  charging  in,  655,  667,  670. 
lost  forged  instrument,  description  of,  685. 
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rOEGEET— (Continued) . 

making  of  the  forged  instrument. 
as  to  generally,  568. 
fictitious  name  signed,  662. 
guilty  knowledge  of  accused,  666. 

intent  to  defraud. 

as  to  generally,  667. 

general  intent  to  defraud,  669. 

person  intended  to  be  defrauded,  668. 

lack  of  authority  to  make,  665. 

manner  and  means  of  forgery,  664. 

name  of  defendant,  661. 

name  of  person  to  be  defrauded,  662. 

thing  prohibited,  and  its  value,  663. 

time  of  offense,  659. 

value,  663,  674. 
manner  of  forgery,  664. 

marginal  cuts,  figure,  words,  etc.,  description  of,  672. 
materiality  of  alteration  of  genuine  instrument  or  copy  thereof,  670. 
means  of  forgery,  664. 
multifariousness,  657. 
name  of  defendant,  660. 
name  of  forged  instrument,  designating  and  describing  by,  683. 

under  statute,  683. 
name  of  person  to  be  defrauded,  661. 
name  of  person  to  whom  forged  instrument  uttered  or  passed,  675. 

necessary  averments.   See  "averments  necessary,"  this  title. 

person  intended  to  be  defrauded,  668. 

person  to  whom  forged  instrument  uttered  or  passed,  675. 

possession,  having  forged  instruments  in,  656. 

"purport,"  meaning  of,  678. 

purport  of  forged  instrument,  678. 

purport  without  tenor  of  forged  instrument,  under  same  statutes,  677. 

record,  falsification  of,  or  of  the  entries  therein,  671. 

repugnancy.   See  "ambiguity  and  repugnancy,"  this  title. 

setting  forth  document,  213,  677. 

sufficiency  of  allegation  of  extrinsic  facts,  689. 

tenor  of  forged  instrument,  677. 

thing  prohibited  and  its  value,  663,  674. 

time  of  offense,  659. 

title  of  forged  document  to  be  averred,  230. 

unnecessary  averments.   See  "averments  unnecessary,"  this  title. 
uttering  forged  instrument,  657. 
value,  as  to  necessity  of  alleging,  663,  674. 
'    videlicet  clause,  effect  of,  679. 
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FORGERY— (Continued) . 

withheld  forged  instrument,  description,  685. 
words  on  margin,  description  of,  672. 

joinder. 

of  counts,  as  to  generally,  656,  695. 

duplicity,  696 

election,  697. 

misjoinder,  remedy  for,  697. 
of  defendants,  692. 
of  offenses,  distinct  crimes,  693. 

acts  or  steps  in  the  main  offense,  694. 

FORM. 

errors  of,  when  cured  by  verdict,  131,  322,  1693. 

FORMAL  ERRORS. 

how  far  vitiating,  322  et  seq.,  1673, 

FORMER  CONVICTION, 
how  averred,  1877. 

when  a  bar.    See  Autrefois  Acquit. 

FORMER  JEOPARDY.     See  Jeopardy. 
as  to  generally,  1426. 

FORNICATION. 

conviction  of  under  indictment  for  greater  offense,  294. 

indictment  or  information. 

as  to  form  and  sufficiency,  698. 


allegations. 

as  to  cohabitation,  702. 

as  to  guilty  intent,  701. 

as  to  living  together,  702. 

as  to  time,  700. 
description  of  parties,  703. 
incestuous.     See  Incest. 

joinder. 

of  counts,  706. 

of  offenses,  704. 

of  parties,  703. 
duplicity,  707. 
election,  707. 

FRAUD. 

operates  to  vacate  pardon,  1469. 
operates  to  vacate  judgment,  1381. 

FRAUDULENT  JUDGMENT. 

not  barring  further  proceedings,  1382. 
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' '  FRAUDULENTLY. ' ' 
when  assented,  318. 

FREEDOM  OF  RELIGION.    See  Criminal  Libel  and  Slander. 

FBEEDOM  OF  SPEECH.     See  Criminal  Libel  and  Slander. 

FREEMASONRY. 

when  cause  for  challenge,  1603. 

FRIENDSHIP. 

when  ground  for  challenge  of  juries,  1594  et  seq. 

FUGITrTE. 

can  not  be  heard  in  error,  1708. 

FUGITIVES. 

who  are  under  extradition  acts.    See  Extradition. 
as  to  generally,  61  et  seq. 

FUTURES,  SELLING.     See  Games  and  Gaming. 

GAMES  AND  GAMING. 

details  of  game  required  to  be  set  out,  197  et  seq.,  270  et  seq. 

indictment  or  information. 

as  to  form  and  sufficiency  of,  708. 

as  to  details  of  game,  197  et  seq.,  270  et  seq. 

allegation. 

as  to  game  being  a  game  of  chance,  731. 

as  to  knowledge,  in  charging  keeping  gaming-house  or  room,  724. 

as  to  game  and  person  conducting,  718. 

as  to  place  of  keeping  game  or  gambling-device,  719. 

as  to    place  of  keeping  gaming-house  or  room,  721. 

as  to  persons  resorting  to  gaming-house  or  room,  723. 

as  to  use  of  house  or  room  for  gaming,  722. 

of  intent,  713. 

of  knowledge,  714. 

of  name  of  game  played,  730. 

of  name  of  game  played  on  gaming-device,  733. 

of  names  of  players,  715,  728. 
allegations,  alternative  and  disjunctive,  712. 
alternative  and  disjunctive  allegations,  712. 
betting  at  gaming-table  or  device,  716. 
book-making,  738. 
bucket-shop  keeping,  738. 
certainty,  907. 

charging  in  language  of  statute,  710. 
cock-fighting,  738. 
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GAMES  AND  GAMING— (Continued). 

description  of  game.    See  "game,  description  of,"  this  title. 
description  of  gaming-device,  733. 

description  of  place.   See  "place,  description  of,"  this  title. 

description  of  wager  laid,  734. 

details  of  game  to  be  set  out,  197  et  seq.,  270  et  seq. 

disjunctive  and  alternative  allegations,  712. 

exceptions,  negativing,  288,  711. 

faro  dealing,  738. 

fighting  chickens,  738. 

form  prescribed  by  code  or  statute,  710. 

game,  description  of. 

as  to  generally,  729. 

alleging  name  of  game  played,  730. 

allegation  as  to  game  of  chance,  731. 

alleging  names  of  persons  playing  at,  715,  728. 

details  of  game  to  be  set  out,  197  et  seq,,  270  et  seq. 
game  and  persons  conducting,  allegations  as  to,  718. 

game,  operating.    See  "operating  game,"  this  title. 

gaming-device. 

as  to  description  of,  732. 

alleging  name  of  game  played  on,  733. 

gaming-house,  keeping.    See  "keeping  gaming-house  or  room,"  this 
title. 

gaming  on  premises. 
as  to  in  general,  725. 

description  of  house,  or  place  or  location,  726. 
leasing  premises  for,  727. 
permitting,  725. 

gaming-table  or  device. 
betting  on,  716. 
keeping,  717. 

house. 

lease  of  for  purpose  of  gaming,  727. 
<-  permitting  gaming  in,  725. 

use, of  for  gaining,  allegation  as  to,  722. 
house  where  gaming  permitted,  description  of,  726. 
intent,  allegation  of,  713. 
jurisdiction,  708. 

keeping  gaming-house  or  room. 
as  to  generally,  720. 
allegation  as  to  knowledge,  724. 
allegation  as  to  persons  resorting,  etc.,  723. 
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GAMES  AND  GAMING — (Continued). 

allegation  as  to  place  of  keeping,  721. 

allegations  as  to  use  of  house  or  room,  722. 

leasing  property  for  purposes  of,  727. 

permitting  to  be  kept  on  premises,  725. 
keeping  gaming-table  or  device,  717. 
knowledge,  allegation  of,  714. 
knowledge,  allegation  of  in  charging  keeping  gaming-house  or  room, 

724. 
language  of  statute,  charging  in,  710. 
leasing  property  for  gaming  purposes,  727. 
location  where  gaming  permitted,  description  of,  726. 
minors,  permitting  to  play  at  prohibited  games,  739. 
name  of  game  played,  alleging,  730. 

names  of  persons  playing  at  prohibited  games. 

as  to  allegation  of,  715,  728. 

under  statutory  provision,  728. 
names  of  players,  allegation  of,  715,  728. 

under  statute,  728. 
negativing  exceptions  and  provisos,  288,  711. 

operating  game. 

as  to  generally,  737. 

book-making,  738. 

bucket-shop  keeping,  738. 

faro-dealing,  738. 

fighting  chickens,  738. 

permitting  minors  to  play  at,  739. 

pool-room,  738. 

selling  futures,  738. 

slot-machines,  738. 
particularity,  709. 

permitting  gaming  on  premises.     See  "gaming  on  premises,"  this 

title. 
permitting  minors  to  play  at  prohibited  games,  739. 
persons  conducting  game,  allegations  as  to,  718. 
persons  resorting  to  gaming-house  or  room,  allegation  as  to,  723. 

place,  description  of. 

as  to  generally,  735. 

of  keeping  game  or  gaming  device,  719. 

place  named  in  statute,  736. 

where  gaming  permitted,  726. 
place  of  keeping  game  or.  gambling-device,  allegation  as  to,  719. 
place  where  gaming  permitted,  description  of,  726. 
players,  allegation  of  names  of,  715,  728. 

under  statute,  728. 
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GAMES  AND  GAMING— (Continued), 
pool-room,  738. 
provisos,  negativing,  711. 

room. 

leasing  for  purpose  of  gaming,  727. 

permitting  gaining  in,  725. 

use  of  for  gaming,  allegation  as  to,  722. 

room  for  gaming,  beeping.    See  "keeping  gaming-house  or  room," 

this  title. 
selling  futures,  738. 
slot-machine,  738. 

sufficiency  of  certainty  and  particularity,  709. 
surplusage,  708. 
venue,  708. 

wager,  description  of,  734. 
when  exceptions  in  statute  to  be  negatived,  288,  711. 

joinder. 

of  counts. 

as  to  generally,  741. 

duplicity,  742. 

election,  741. 
of  defendants,  740. 

GENEEAL  DEMTJEEEE. 

characteristics  of,  1326  et  seq. 

GENEEAL  ISSUE. 

characteristics  of,  1336. 

GENEEAL  VEEDICT. 
effect  of,  1671. 

how  to  be  rendered.   See  Verdict. 
practice  as  to,  1680. 
as  to  generally,  1680. 

GOODS. 

as  to  generally,  254  et  seq. 

how  to  be  described.   See  Personal  Chattels. 

lumping  description  of,  301. 

may  be  taken  from  defendant,  98. 

when  may  be  seized  under  search-warrant,  54. 

"GOODS  AND  CHATTELS." 
averment  of,  238. 

GOVEKNOE  OF  STATE. 

duty  of  as  to  extradition.     See  Extraditiok.   ' 
as  to  generally,  65  et  seq.,  96. 
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GEADE  OF  CRIME. 

charging  in  indictment  or  information.     See  the  Specific  Crimes. 

GRAMMAR,  BAD. 

does  not  necessarily  vitiate  indictment,  322  et  seq. 

GRAND  JURIES. 

powers  of  to  institute  prosecutions. 

conflict  of  opinion  as  to  power  of  grand  jury  to  originate  prosecu- 
tions, 1258. 

theory  that  such  power  belongs  to  grand  jury,  1260. 

theory  that  grand  juries  are  limited  to  cases  of  notoriety,  or  in  their 
own  knowledge,  or  given  to  them  by  court  or  prosecuting  offi- 
cers, 1261. 

theory  that  grand  juries  are  restricted  to  cases  returned  by  magis- 
trate, and  prosecuting  officers,  1265. 

power  of  grand  juries  limited  to  court  summoning  them,  1266. 

constitution  of  grand  juries. 

number  must  be  between  twelve  and  twenty-three,  1261. 

foreman  usually  appointed  by  court,  1268. 

jurors  to  be  duly  sworn,  1269. 

bound  to  secrecy,  1270. 

irregularities  in  empanelling  to  be  met  by  challenge  to  array,  or  mo- 
tion to  quash  or  plea,  1271. 

can  not  usually  be  examined  on  arrest  of  judgment  or  error,  1277, 
1280,  1699. 

nor  on  habeas  corpus,  1952  et  seq. 

disqualified  juror  may  be  challenged,  1272. 

disqualifications. 

preadjudication  ground  for  challenge,  1273. 
so  of  conscientious  scruples,  1274. 
personal  interest  a  disqualification,  1275. 
"vigilance  membership"  no  ground,  1276. 

objection  to  juror  by  plea  must  be  before  general  issue  pleaded,  1277. 
plea  should  be  special,  1278. 

aliens  not  necessary  in  prosecutions  against  aliens,  1279. 
as  to  record  jurisdictional  objections,  there  may  be  arrest  of  judg- 
ment, 1280. 

sanction  of  prosecuting  attorney. 

ordinarily  bill  must  be  signed  by  prosecuting  officer,  1281. 
name  may  be  signed  after  finding,  1282. 
prosecuting  officer's  sanction  necessary,  1283. 

summoning  and  indorsement  of  witnesses. 

witnesses  for  prosecution  to  be  bound  to  appear,  1284. 
names  of  witnesses  usually  placed  on  bill,  1285. 
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GRAND  TOBIES—  (Continued). 
evidence. 

witnesses  must  be  duly  sworn,  1286. 

defects  in  this  respect  may  be  met  by  plea,  1287. 

evidence  confined  to  prosecution,  1288. 

probable  cause  enough,  1289. 

legal  proof  only  to  be  received,  1291. 

grand  jury  may  ask  advice  of  court,  1292. 

new  bill  may  be  found  on  old  testimony,  1293. 

powers  of  prosecuting  attorney. 

prosecuting  officer  usually  in  attendance,  1294. 
defendant  and  others  not  entitled  to  attend,  1293. 

finding  and  attesting  bill. 

twelve  must  concur  in  bill,  1296. 

foreman  usually  attests  bill,  1297. 

bill  to  be  brought  into  court,  1298. 

finding  must  be  recorded,  1299. 

bill  may  be  amended  by  grand  jury,  1300. 

finding  may  be  reconsidered,  1301. 

jury  usually  can  not  find  part  only  of  count,  1302. 

insensible  finding  is  bad,  1303. 

grand  jury  may  be  polled  or  vote  tested  by  plea  in  abatement,  1304. 

misconduct  of  grand  juror. 

grand  juror  may  be  punished  by  court  for  contempt,  but  is  not  other- 
wise responsible,  1305. 

duty  to  testify. 

grand  juror  may  be  examined  as  to  what  witness  said,  1306. 

can  not  be  admitted  to  impeach  finding,  1307. 

prosecuting  officer  or  other  attendant  inadmissible  to  impeach  finding, 
1308. 
tampering  with  an  officer,  1309. 

' '  GREENBACKS. ' '     See  Counterfeiting, 
averment  of,  236. 

GROWING  CROP.  See  Chattels,  Selling  or  Removino  Mortgaged. 

"GUARANTEE." 
averment  of,  247. 

GUILT. 

as  affeeting  degree  of  sentence,  1887. 

grade  of,  as  affecting  right  to  bail,  115,  122,  1954. 

GUILTY  OR  NOT  GUILTY. 

plea  of  not  guilty  is  general  issue,  1336. 
plea  is  essential  to  issue,  1337. 
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GUILTY  OR  NOT  GUILTY— (Continued), 
omission  of  similiter  not  fatal,  1338. 
in  felonies  pleas  must  be  in  person,  1339. 
pleas  must  be  several,  1340. 
plea  of  guilty  reserves  motion  in  arrest  and  error,  1341. 

may  at  discretion  be  withdrawn,  1342. 

mistakes  in  may  be  corrected,  1343. 
after  plea  degree  of  offense  may  be  ascertained  by  witnesses,  1344. 
plea  of  not  guilty  may  be  entered  by  order  of  court,  1345. 
plea  of  nolo  contendere  equivalent  to  not  guilty,  1346. 

HABEAS  CORPUS. 

writ  available  at  any  stage  of  imprisonment,  1923. 

can  not  be  suspended  by  president  or  governor,  1924. 

State  court  can  not  discharge  from  federal  arrest,  1925. 

federal  courts  may  review  state  arrests,  1926. 

petition  to  be  verified  by  affidavit,  1927. 

may  be  applied  for  by  next  friend,  1928. 

to  be  directed  to  custodian  and  to  be  served  personally,  1929. 

notice  to  be  given  to  prosecution,  1930. 

writ  not  granted  when  relator  should  be  remanded,  1931. 

relator,  if  in  custody,  must  be  produced  immediately  in  court,  1932. 

causes  of  detention  must  be  returned,  1933. 

return  must  not  be  evasive,  1934. 

writ  to  be  enforced  by  attachment,  1935. 

return  may  be  controverted,  1936. 

discharge  from  defects  of  process;  and  so  in  cases  of  oppression,  1937. 

writ  may  test  extradition  process,  1938. 

may  obtain  redress  from  void  sentence,  1939. 

but  can  not  overhaul  indictment  or  matters  within  province  of  trial 
court,  1940. 

can  not  collaterally  correct  errors,  and  here  of  de  facto  courts,  1941. 

nor  interrupt  hearing,  1942. 

practice  where  there  can  be  no  writ  of  error,  1943. 
military  judgments  can  not  be  thus  reviewed,  1944. 
nor  summary  police  convictions,  1945. 
nor  committals  for  contempt,  1946. 
eourt  determines  questions  of  fact,  1947. 
probable  cause  enough,  1948. 
evidence  not  excluded  on  technical  grounds,  1949. 
remitting  procedure  by  certiorari,  1950. 
affidavits  may  be  received,  1951. 
no  discharge  for  technical  defects  or  variance,  1952. 
discharge  from  pardon  or  limitation,  1953. 

discharge  from  want  of  probable  cause;  adjustment  of  bail,  1954, 
judgment  must  be  discharge  or  remainder,  1955. 
during  hearing  custody  is  in  court,  1956. 
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HABEAS  CORPUS— (Continued). 

no  writ  of  error  at  common  law;  proceedings  in  error,  1957. 
how  far  discharge  affects  subsequent  arrest,  1958. 
proceedings  in,  when  a  bar  to  indictment,  1375. 
may  issue  to  bring  up  prisoner,  1873. 

"HAM,"  averment  of,  in  indictment,  257. 

HAND,  holding  up  on  arraignment,  1634. 

HANGING. 

the  usual  form  of  capital  execution,  1856. 

HANGING  IN  EFFIGY.    See  Criminal  Libel  and  Slandeb. 

HEARING  BEFORE  MAGISTRATE. 
commitment  for  further  hearing. 

waiver;  hearing  may  be  adjourned  from  time  to  time,  113. 

evidence  requisite. 

practice  not  usually  to  hear  witnesses  for  defense,  112. 

exceptions  in  cases  of  identity,  or  of  one-sidedness  in  prosecution's 

case,  113. 
probable  cause  only  need  be  shown,  114. 

final  commitment  and  binding  over. 

at  common  law  bail  to  be  taken  in  all  but  capital  cases,  115. 

excessive  bail  not  to  be  required,  116. 

proper  course  is  to  require  such  bail  as  will  secure  attendance,  117. 

after  continuance  bail  may  be  granted,  118. 

and  so  in  eases  of  sickness,  119. 

bail  to  keep  the  peace  may  be  required,  120. 

vagrants,  disorderly  persons,  and  professional  criminals. 

magistrates  have  power  to  hold  vagrants,  etc.,  to  bail,  121. 

bail  after  habeas  corpus. 

on  habeas  corpus  court  may  adjust  bail,  122. 

bail  after  verdict. 

in  exceptional  cases  bail  permissible  after  verdict,  123. 

HIGH  SEAS. 

venue  of  offenses  on,  181. 

HOGS. 

injury  to.     See  Malicious  Mischief. 
larceny  of.     See  Larceny. 

HOLDING  OVER  TO  COURT.  See  Apprehension;  Habeas  Corpus. 

HOLIDAY,  LEGAL. 

holding  court  on,  1691. 
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HOMICIDE. 

bail  in,  115  et  seq.,  1954. 
as  to  in  general,  743. 
averment  of  death  in,  180. 
venue  in  eases  of,  181  et  seq. 
joinder  of  defendants  in,  351  et  seq. 
allegation  of  party  killed  in,  151  et  seq. 
allegation  of  fatal  instrument,  261,  347. 
divisibility  of  averments  in,  295. 
conclusion  of  indictment  in,  329  et  seq. 
allegation  of  time  in,  180. 
technical  averments  in,  307. 
attempts  to  commit  how  averred,  202. 
verdict  in,  1675. 
sentence  in,  1854  et  seq. 
piratical.     See  Piracy. 

HOMICIDES. 

two  by  one  blow,  when  divisible,  1399-1403. 

HORSES. 

larceny  of.     See  Larceny. 

averment  as  to,  257,  287. 
injury  to.  See  Malicious  Mischief. 

HOUR. 

when  to  be  stated  in  indictment.  See  Time. 
as  to  generally,  172  et  seq. 

HOUSE  OP  HjL-PAME.   See  Disorderly  Houses. 
enticement  to,  indictment  or  information,  386. 

HUSBAND  AND  WIPE. 

may  be  joined  as  co-defendants,  357. 

IDEM  SONANS. 

as  to  document,  218  et  seq. 
what  is  as  to  name.     See  Indictment. 
as  to  generally,  161. 

IDENTITY. 

plea  denying,  1336-1347. 

proof  olf  in  autrefois  acquit,  1336,  1417. 

IGNORAMUS. 

action  of  grand  jury  as  to,  129C  et  seq. 
not  a  bar  to  indictment,  137C. 

IGNORANCE  OP  JUROR. 
how  excepted  to,  1605,  1779. 
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ILLICIT  SEXUAL  INTERCOURSE. 

abduction  foi  purposes  of,  indictment  or  information,  385. 

ILLNESS. 

of  defendant  during  trial,  effect  of,  1480. 
of  juror,  when  ground  for  discharge,  1445. 

"IMMEDIATELY." 

when  defective  as  an  averment  of  time,  174. 

IMPEACHING  FINDING  OF  BILL. 

grand  juror  may  be  examined  as  to  what  witness  said,  1308. 
can  not  be  admitted  to  impeach  finding,  1307. 
prosecuting  officer  inadmissible  to  impeach  finding,  1308. 

IMPEACHING  WITNESS, 
practice  as  to,  1503. 

IMPEACHMENT  OP  JUDGE, 
as  to  generally,  1538. 

IMPEACHMENTS. 

not  usually  reached  by  pardon,  1458. 

IMPRISONMENT. 

sentence  for  must  be  definite,  1864. 

but  may  present  alternatives,  1865. 

day  of  sentence  is  firBt  day  of  imprisonment,  1866. 

expiration  without  endurance  is  not  satisfaction,  1867. 

prison  need  not  at  common  law  be  specified,  1868. 

in  case  of  second  trial  of  convict,  prisoner  may  be  brought  up  for  second 

trial  by  habeas  corpus,  1873. 
a  second  imprisonment  begins  at  the  former's  termination,  1874. 
an  escaped  prisoner  may  be  sentenced  for  escape  in  like  manner.    See 
Sentence. 

as  to  generally,  1875. 
may  be  imposed  for  contempt,  1916. 
relief  from  by  habeas  corpus.    See  Habeas  Cobptjsj. 

as  to  generally,  1923  et  seq. 

INCAPACITY. 

of  juror,  when  ground  for  new  trial,  1786. 

INCEST. 

indictment  or  information. 

as  to  form  and  sufficiency,  744. 
act,  the,  as  to  description  of,  747. 
adultery,  incestuous,  allegations  as  to,  751. 
attempt  to  commit,  alleging,  754. 
carnal  knowledge,  charging,  746. 


2860  INDEX. 

[The  figures  refer  to  the  sections.! 
INCEST—  (Continued) . 
charging. 

as  to  intermarriage,  750. 

act  ' '  feloniously  done, ' '  745. 

attempt  to  commit,  754. 

carnal  knowledge,  746. 

consent,  747. 

incestuous  adultery,  751. 

incestuous  fornication,  751. 

knowledge  of  relationship,  753. 

offense  in  language  of  the  statute,  744. 

relationship,  752. 

time  of  offense,  748. 
consent  to  be  alleged  when,  747. 
description  of  act,  747. 
designating  offense  by  name,  744. 
"feloniously  done,"  as  to  necessity  of  alleging,  745. 
female  must  be  identified,  749. 
fornication,  incestuous,  allegation  as  to,  751. 
identifying  female,  749. 
intermarriage,  allegation  as  to,  750. 
knowledge  of  relationship,  allegation  of,  753. 
language  of  statute,  charging  offense  in,  744. 
name,  designating  offense  by,  744. 
negativing  intermarriage,  750. 

relationship. 

allegation  of,  752. 
allegation  of  knowledge  of,  753. 
time  of  offense  must  be  alleged,  748. 

joinder. 

of  counts,  756. 

of  defendants,  755. 
election,  757. 

INCONSISTENT  AVERMENTS, 
can  not  be  joined,  305. 

INDECENT  WRITING  OR  PICTURE.    See  Obscenity,  Etc 
how  pleaded,  222. 

INDEPENDENT  WORKERS  OP  THE  WORLD. 

as  to  criminal  conspiracy  ab  initio.   See  Criminal  Conspiracy. 
libel  and  slander  by.     See  Criminal  Libel  and  Slander. 

INDICTMENT.     See,  also,  the  Specific  Crimes. 
finding  of,  1279  et  seq. 
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INDICTMENT—  (Continued) . 

indictment  as  distinguished  from  information. 

under  federal  Constitution  trials  of  all  capital  or  infamous  crimes 
must  be  by  indictment,  126. 

presentment  is  an  information  by  grand  jury  on  which  indictment 
may  be  based,  127. 

information  is  ex  officio  procedure  by  attorney-general,  128. 

is  not  usually  permitted  as  to  infamous  crimes,  129. 

"infamous  crimes"  are  such  as  involve  disgrace  or  expose  to  peni- 
tentiary, 130. 

ttatutes  of  jeofails  and  amendment. 

by  statutes  formal  mistakes  may  be  amended  and  formal  averments 
made  unnecessary,  131. 

caption  and  commencement. 

caption  is  no  part  of  indictment,  being  an  explanatory  prefix,  133. 

substantial  accuracy  only  required,  134. 

caption  may  be  amended,  135. 

commencement  must  aver  office  and  place  of  grand  jurors  and  also 

their  oath,  136. 
each  count  must  contain  averment  of  oath,  137. 

name  and  addition. — as  to  defendant. 

name  of  defendant  should  be  specifically  given,  138. 

omission  of  surname  is  fatal,  139. 

mistake  as  to  either  surname  or  Christian  name  may  be  met  by 

abatement,  140. 
surname  may  be  laid  as  alias,  141. 
inhabitants  of  parish  and  corporations  may  be  indicted  in  corporate 

name,  142. 
middle  names  to  be  given  when  essential,  143. 
initials  requisite  when  used  by  party,  144. 
party  can  not  dispute  a  name  accepted  by  him,  145. 
unknown  party  may  be  approximately  described,  146. 
at  common  law  addition  is  necessary,  147. 
wrong  addition  to  be  met  by  plea  in  abatement,  148. 
defendant's  residence  must  be  given,  149. 
' '  junior ' '  must  be  alleged  when  party  is  known  as  such,  150. 

as  to  parties  injured  and  third  parties. 

name,  only,  of  third  person  need  be  given,  151. 

corporate  title  must  be  special,  152. 

third  person  may  be  described  as  unknown,  153. 

but  this  allegation  may  be  traversed,  154. 

the  test  is,  whether  the  name  was  unknown  to  grand  jury,  155. 

immaterial  misnomer  may  be  rejected  as  surplusage,  156. 

sufficient  if  description  be  substantially  correct,  157. 

variance  in  third  party's  name  is  fatal,  158. 
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name  may  be  given  by  initials,  159. 
reputative  name  is  sufficient,  160. 
idem  sonans  is  sufficient,  161. 

time.  I 

time  must  be  averred,  but  not  generally  material,  162. 
when  "Sunday"  is  essence  of  offense,  day  must  be  specified,  163. 
videlicet  may  introduce  a  date  tentatively,  164. 
blank  as  to  date  is  fatal,  165. 
substantial  accuracy  is  enough,  166. 
double  or  obscure  dates  are  inadequate,  167. 
date  can  not  be  laid  between  two  distinct  periods,  168. 
negligence  should  have  time  averred,  169. 
time  may  be  designated  by  historical  epochs,  170. 
recitals  of  time  need  not  be  accurate,  171. 
hour  not  necessary  unless  required  by  statute,  172. 
repetition  may  be  by  "then  and  there,"  173. 
other  terms  are  insufficient,  174. 
"then  and  there"  can  not  cure  ambiguities,  175. 
repugnant,  future,  or  impossible  dates  are  bad,  176. 
record  dates  must  be  accurate,  177. 
and  so  of  dates  of  documents,  178. 
time  should  be  within  limitation,  179. 
in  homicide  death  should  be  within  a  year  and  a  day,  180. 

place. 

enough  to  lay  venue  within  jurisdiction,  181. 

when  act  is  by  agent,  principal  to  be  charged  as  of  place  of  act,  182. 

when  county  is  divided,  jurisdiction  is  to  be  laid  in  court  of  locus 
delicti,  183. 

when  county  includes  several  jurisdictions,  jurisdiction  must  be  speci- 
fied, 184. 

name  of  State  not  necessary  to  indictment,  185. 

sub-description  in  transitory  offenses  immaterial,  186. 

but  not  in  matters  of  local  description,  187. 

"county  aforesaid"  is  enough,  188. 

title,  when  changed  by  legislature,  must  be  followed,  189. 

venue  need  not  follow  fine,  190. 

in  larceny  venue  may  be  laid  in  place  where  goods  are  taken,  191. 

omission  of  venue  is  fatal,  192. 

statement  of  offense. 

offense  must  be  set  forth  with  reasonable  certainty,  193. 
omission  of  essential  incidents  is  fatal,  194. 
terms  must  be  technically  exact,  195. 
not  enough  to  charge  conclusion  of  law,  196. 

excepting  in  cases  of  "common  barrators,"  "common  scolds,"  and 
certain  nuisances,  197. 
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matters  unknown  may  be  proximately  described,  198. 
bill  of  particulars  may  be  required,  199. 

surplusage  need  not  be  stated,  and  if  stated  may  be  disregarded,  200. 
videlicet  is  the  pointing  out  of  an  averment  as  a  probable  specifica- 
tion, 201. 
assault  may  be  sustained  without  specification  of  object,  202. 
act  of  one  confederate  may  be  averred  as  the  act  of  the  other,  204. 
descriptive  averment  must  be  proved,  205. 
alternative  statements  are  inadmissible,  206. 
disjunctive  offenses  in  statute  may  be  conjunctively  stated,  207. 
otherwise  as  to  distinct  and  substantive  offenses,  208. 
intent  when  necessary  must  be  averred,  209. 
and  so  of  guilty  knowledge,  210. 

inducement  and  aggravation  need  not  be  detailed,  211. 
particularity  is  required  for  identification  and  protection,  212. 

wiUten  instruments;  where,  as  in  forgery  and  libel,  instruments  must  be 
set  forth  in  full. 

when  words  of  document  are  material,  they  should  be  set  forth,  213. 

in  such  cases  the  indictment  should  purport  to  set  forth  the  words,  214. 

"purport"  means  effect;  "tenor"  means  contents,  215. 

"manner  and  form,"  "purport  and  effect,"  "substance,"  do  not 
impart  verbal  accuracy,  216. 

attaching  original  paper  is  not  adequate,  217. 

when  exact  copy  is  required,  mere  variance  of  a  letter  is  immaterial, 
218. 

unnecessary  document  need  not  be  set  forth,  219. 

quotation  marks  are  not  sufficient,  220. 

document  lost  or  in  defendant's  hands  need  not  be  set  forth,  221. 

and  so  of  obscene  libel,  222. 

prosecutor's  negligence  does  not  alter  the  case,  223. 

production  of  document  alleged  to  have  been  destroyed  is  a  fa  tal  vari- 
ance, 224. 

extraneous  parts  of  document  need  not  be  set  forth,  225. 

foreign  or  insensible  document  must  be  explained  by  averments,  226. 

innuendoes  can  explain  but  can  not  enlarge,  227. 

where,  as  in  larceny,  general  designation  is  sufficient. 
statutory  designations  must  be  followed,  228. 

though  general  designation  be  sufficient,  yet  if  indictment  purport  to 
give  words  variance  is  fatal,  229. 

what  general  designation  will  suffice. 

if  designation  is  erroneous,  variance  is  fatal,  230. 
"receipt"  includes  all  signed  admissions  of  payment,  231. 
"acquittance"  includes  discharge  from  duty,  232. 
"bill  of  exchange"  is  to  be  used  in  its  technVal  sense,  233. 
" promissory  note"  is  used  in  a  large  sense,  234. 
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"bank  note"  includes  notes  issued  by  bank,  235. 

"treasury  notes  and  federal  currency,"  236. 

"money"  is  convertible  with  currency,  237. 

' '  goods  and  chattels ' '  include  personalty  exclusive  of  choses  in  aetion, 

238. 
"warrant"  is  an  instrument  calling  for  payment  or  delivery,  239. 
"order"  implies  mandatory  power,  240. 
"request"  includes  mere  invitation,  241. 
terms  may  be  used  cumulatively,  242. 
defects  may  be  explained  by  averments,  243. 
a  ' '  deed ' '  must  be  a  writing  under  seal  passing  a  right,  244. 
"obligation"  is  a  unilateral  engagement,  245. 
and  so  is  "undertaking,"  246. 

a  guarantee  and  an  "I.  O.  U."  are  undertakings,  247. 
' '  property ' '  is  whatever  may  be  appropriated,  248. 
"piece  of  paper"  is  subject  of  larceny,  249. 
"challenge  to  fight"  need  not  be  specially  set  forth,  250. 

words  spoken. 

words  spoken  must  be  set  forth  exactly,  though  substantial  proof  is 

enough,  251. 
in  treason  it  is  enough  to  set  forth  substance,  252. 

personal  chattels;  indefinite,  insensible,  or  lumping  descriptions. 

personal  chattels,  when  subjects  of  an  offense,  must  be  specifically 
described,  254. 

when  notes  are  stolen  in  a  bunch,  denominations  may  be  approxi- 
mately given,  255. 

certainty  must  be  such  as  to  individuate  offense,  256. 
"  ' '  dead ' '  animals  must  be  averred  to  be  such ;  ' '  living ' '  must  be  spe- 

cifically described,  257. 

when  only  specified  members  of  a  class  are  subjects  of  offense,  then 
specifications  must  be  given,  258. 

minerals  and  vegetables  must  be  averred  to  be  severed  from  realty, 
259. 

variance  in  number  or  value  is  immaterial,  260. 

vahie. 

value  must  be  assigned  when  larceny  is  charged,  262. 
larceny  of  "piece  of  paper"  may  be  prosecuted,  263. 
value  essential  to  restitution,  and  also  to  mark  grades,  264. 
legal  currency  need  not  be  valued,  265. 

when  there  is  lumping  valuation,  conviction  can  not  be  had  for  steal- 
ing fraction,  266. 

money  and  coin. 

money  must  be  specifically  described,  267. 

when  money  is  given  to  change,  and  change  is  kept,  indictment  can 
not  aver  stealing  change,  268. 
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offenses  created  by  statute. 

usually  sufficient  and  necessary  to  use  words  of  statute,  269. 

otherwise  when  statute  gives  conclusion  of  law,  270. 

and  so  if  indictment  professes  but  fails  to  set  forth  statute,  271. 

special  limitations  are  to  be  given,  272. 

private  statute  must  be  pleaded  in  full,  273. 

offense  must  be  averred  to  be  within  statute,  274. 

section  or  title  need  not  be  stated,  275. 

where  statute  requires  two  defendants,  one  is  not  sufficient,  276. 

disjunctions  in  statute  to  be  averred  conjunctively,  278. 

at  common  law  defects  in  statutory  averment  not  cured  by  verdict, 

279. 
statutes  creating  an  offense  are  to  be  closely  followed,  280. 
when  common-law  offense  is  made  penal  by  title,  details  must  be  given, 

281. 
when  statute  is  cumulative,  common  law  may  still  be  pursued,  282. 
when  statute  assigns  no  penalty,  punishment  is  at  common  law,  283. 
exhaustive  statute  absorbs  common  law,  284. 
statutory  technical  averments  to  be  introduced,  285. 
but  equivalent  terms  may  be  given,  286. 
where  a  statute  describes  a  class  of  animals  by  a  general  term,  it  is 

enough  to  use  this  term  for  the  whole  class;   otherwise  not, 

287. 
provisos  and  exceptions,  not  part  of  definition,  need  not  be  negatived, 

288. 
otherwise  when  proviso  is  in  same  clause,  289. 
exception  in  enacting  clause  to  be  negatived,  290. 
question  in  such  case  is  whether  the  statute  creates  a  general  or  a 

limited  offense,  291. 

duplicity. 

joinder  in  one  count  of  two  offenses  is  bad,  293. 

exception  when  larceny  is  included  in  burglary  or  embezzlement,  294. 

and  so  where  fornication  is  included  in  major  offense,  294. 

when  major  offense  includes  minor,  conviction  may  be  for  either,  295. 

"assault"  is  included  under  "assault  with  intent,"  296. 

on  indictment  for  major  there  can  be  conviction  of  minor,  297. 

misdemeanor  may  be  inclosed  in  felony,  298. 

but  minor  offense  must  be  accurately  stated,  299. 

not  duplicity  to  couple  alternate  statutory  phases,  300. 

several  articles  may  be  joined  in  larceny,  301. 

and  so  of  double  overt  acts,  302. 

and  so  of  double  batteries,  libels,  or  sales,  303. 

duplicity  is  usually  cured  by  verdict,  304. 

repugnancy. 

where  material  averments  are  repugnant,  indictment  is  bad,  305. 
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technical  averments. 

in  treason  "traitorously"  must  be  used,  306. 

"malice  aforethought"  essential  to  murder,  307. 

"struck"  essential  to  wound,  308. 

"feloniously"  essential  to  felony,  309. 

"feloniously"  can  be  rejected  as  surplusage,  310. 

in  such  cases  conviction  may  be  had  for  attempt,  311. 

"ravish"  and  "forcibly"  are  essential  to  rape,  312. 

"falsely"  essential  to  perjury,  313. 

"burglariously"  to  burglary,  314. 

"take  and  carry  away"  to  larceny,  315, 

"violently  and  against  the  will"  to  robbery,  316. 

"piratical"  to  piracy,  317. 

"unlawfully"  and  other  aggravative  terms  not  necessary,  318. 

"forcibly"  and  with  a  strong  hand,  essential  to  forcible  entry,  319. 

vi  et  armis  not  essential,  320. 

"knowingly"  always  prudent,  321. 

clerical  errors. 

verbal  inaccuracies  not  affecting  sense  are  not  fatal,  328. 

numbers  may  be  given  by  abbreviations,  323. 

omission  of  formal  words  may  not  be  fatal,  324. 

signs  can  not  be  substituted  for  words,  325. 

erasures  and  interlineations  not  fatal,  326. 

tearing  and  defacing  not  necessarily  fatal.  Lost  indictment,  327. 

pencil  writing  may  be  sufficient,  328. 

conclusion  of  indictments. 

conclusions  must  conform  to  constitution,  329. 

where  statute  creates  or  modifies  an  offense,  conclusion  must  be  statu- 
tory, 330. 
otherwise  when  statute  does  not  create  or  modify,  331. 
conclusion  does  not  cure  defects,  332. 
conclusion  need  not  be  in  plural,  333. 
statutory  conclusion  may  be  rejected  as  surplusage,  334. 

joinder  of  offenses. 

counts  for  offenses  of  same  character  and  same  mode  of  trial  may  be 

joined,  335. 
assaults  on  two  persons  may  be  joined,  336. 
conspiracy  and  constituent  misdemeanor  may  be  joined,  and  assault 

with  assault  with  intent,  337. 
and  so  of  common  law  and  statutory  offenses,  338. 
and  so  of  felony  and  misdemeanor,  339. 
cognate  felonies  may  be  joined,  340. 
and  so  of  successive  grades  of  offense,  341. 
joinder  of  different  offenses  no  ground  for  error,  342. 
•    election  will  not  be  compelled  when  offenses  are  connected,  343. 
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object  of  election  is  to  reduce  to  a  single  issue,  344. 

election  is  at  discretion  of  court,  345. 

may  be  at  any  time  before  verdict,  346. 

counts  may  be  varied  to  suit  case,  347. 

two  counts  precisely  the  same  are  bad,  348. 

one  bad  count  can  not  be  aided  by  another,  349. 

counts  may  be  transposed  after  verdict,  350. 

joinder  of  defendants;  who  may  oe  joined. 

joint  offenders  can  be  jointly  indicted,  351. 

but  not  when  offenses  are  several,  352. 

so  as  to  officers  with  separate  duties,  353. 

principals  and  accessaries  can  be  joined,  354. 

in  conspiracy  at  least  two  must  be  joined,  355. 

in  riot  three  must  be  joined,  356. 

husband  and  wife  may  be  joined,  357. 

misjoinder  may  be  excepted  to  at  any  time,  358. 

death  need  not  be  suggested  on  the  record,  359. 
severance. 

defendants  may  elect  to  sever,  360. 

severance  should  be  granted  when  defenses  clash,  361. 

in  conspiracy  and  riot  no  severance,  362. 

verdict  and  judgment. 

joint  defendants  may  be  convicted  of  different  grades,  363. 

defendants  may  be  convicted  severally,  364. 

sentence  to  be  several,  365. 

offense  must  be  joint  to  justify  joint  verdict,  366. 

statutes  of  limitations. 

construction  to  be  liberal  to  defendant,  367. 

statute  need  not  be  specially  pleaded,  368. 

indictment  should  aver  offense  within  statute  or  exclude  exceptions, 

369. 
statute,  unless  general,  operates  only  on  specified  offenses,  370. 
statute  is  retrospective,  371. 

statute  begins  to  run  from  commission  of  crime,  372. 
indictment  or  information  saves  statute,  373. 

in  some  jurisdictions  statute  saved  by  warrant  or  presentment,  374. 
when  flight  suspends  statute,  it  is  not  revived  by  temporary  return, 

375. 
failure  of  defective  indictment  does  not  revive  statute,  376. 
courts  look  with  disfavor  on  long  delays  in  prosecution,  377. 
statute  not  suspended  by  fraud,  378. 

under  statute  indictment  unduly  delayed  may  be  discharged,  379. 
statutes  have  no  extra-territorial  effects,  380. 
indorsement  of  prosecutor's  name,  1285. 
witnesses  on,  1285. 
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indorsement  of  foreman's  name  on,  1297. 
of  prosecuting  officer's  name  on,  1281. 
furnishing  copy  of  to  defendant,  1631. 
finding  of.   See  Grand  Jury. 

INDICTMENT,  DEMURRER  TO.  See  Demurrer. 
as  to  generally,  1326. 

INDICTMENT,  QUASHING. 

indictment  will  be  quashed  when  no  judgment  can  be  entered  on  it,  1312. 
quashing  refused  except  in  clear  case,  1313. 
quashing  usually  matter  of  discretion,  1314. 
extrinsic  facts  no  ground  for  quashing,  1315. 
defendants  may  be  severed  in  quashing,  1316. 
when  two  indictments  are  pending  one  may  be  quashed,  1317. 
quashing  ordered  in  vexatious  cases,  1318. 
bail  may  be  demanded  after  quashing,  1320. 
pending  motion  nolle  prosequi  may  be  entered,  1321. 
one  count  may  be  quashed,  1322. 
quashing  may  be  on  motion  of  prosecution,  1323. 
time  usually  before  plea,  1324. 
motion  should  state  grounds,  1325. 

INDORSEMENT. 

of  witnesses  on  indictment,  1284. 

of  foreman's  name,  1297.  ' 

of  prosecuting  officer's  name,  1281. 

of  document  when  to  be  pleaded,  225. 

INDUCEMENT. 

need  not  be  pleaded,  211. 

INDUCEMENT  AND  COLLOQUIUM.  See  Criminal  Libel  and  Slander; 
Obscenity,  etc. 

"INFAMOUS  OFFENSE." 

meaning  of,  in  federal  constitution,  126,  129,  130. 

INFAMY. 

of  juror,  when  ground  for  new  trial,  1786. 
when  ground  for  challenge,  1599. 
what  constitutes,  130. 

INFERIOR  COURTS. 

power  of  as  to  contempts,  1909. 
power  as  to  habeas  corpus,  1926  et  seq. 

INFLUENCE. 

subjection  to,  when  disqualification  of  juror,  1594. 
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INFORMALITIES. 

when  cured  by  verdict,  1693. 

INFORMATIONS.  See  Indictment. 

under  federal  constitution  trials  of  all  capital  or  infamous  crimes  must 

be  by  indictment,  126. 
presentment  is  an  information  by  grand  jury  on  which  indictment  may 

be  based,  127. 
information  is  ex  officio  proceeding  by  attorney-general,  128. 
is  not  usually  permitted  as  to  infamous  crimes,  129. 
"infamous  crimes"  are  such  as  preclude  person  convicted  from  being  a 

witness,  130.  * 

INITIALS. 

when  allowed  in  pleading,  144,  159. 

INJUNCTION. 

can  not  be  maintained  against  criminal  proceedings,  1703. 

INK. 

when  requisite  to  indictment,  328. 

INNUENDOES.   See  Criminal  Libel  and  Slander;  Perjury. 
effect  of  in  pleading,  227. 

INSANITY. 

a  disqualification  to  juror,  1607,  1627,  1788. 
plea  of,  when  allowed  by  statute,  1358. 

INSPECTION.    See  View. 

INSTRUCTIONS  OF  JUDGE.    See  Charge  or  COTOT. 
as  to  generally,  1643  et  seq. 

INSTRUMENT  OF  INJURY, 
averment  of,  261. 

INTENT. 

when  to  be  averred  in  indictment,  209. 

INTERLINEATIONS  IN  INDICTMENT, 
not  fatal,  326. 

INTERNATIONAL  LAW. 

as  regulating  extradition,  76. 

INTOXICATING  LIQUORS. 

autrefois  acquit  as  to,  question  of,  1408. 
as  to  form  and  sufficiency  of,  758. 
accused,  allegations  as  to,  782. 
adoption  of  local-option  law,  allegation  as  to,  768. 
agent,  sale  to,  discription  of  purchaser  on,  786. 
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allegation. 

as  to  accused,  782. 

as  to  adoption  of  local-option  law,  768. 

as  to  authority  of  accused  in  general,  788. 

as  to  date  of  sale,  769. 

as  to  essential  elements,  765. 

as  to  intent  of  seller,  776. 

as  to  knowledge,  767. 

as  to  license.     See  ' '  license, ' '  this  title. 

as  to  liquor  sold.     See  "allegation  as  to  liquor,"  this  title. 

as  to  mode  of  sale.   See  "mode  of  sale,"  this  title. 

as  to  place  of  sale.    See  "place  of  sale,"  this  title. 
as  to  public  place,  771. 

as  to  purchases.    See  "purchaser,"  this  title. 
as  to  purpose  of  sale,  776. 
as  to  quantity  of  liquor,  779. 

in  prohibition  territory,  779. 
as  to  sale  on  prohibited  days  and  hours,  770. 
as  to  special  authority  of  accused,  789. 

conjunctive,  760. 

disjunctive,  759,  761. 

negative.    See  "negative  averments,"  this  title. 
of  unlawful  conveyance,  place  must  be  named,  771. 
unnecessary,  797. 

allegation  as  to  liquor. 
as  to  generally,  777. 
as  to  kind  or  quality  of  liquor,  778. 
as  to  quantity,  779. 

in  prohibited  territory,  779. 
consideration  or  price,  781. 
"intoxicating  liquors"  without  further  description,  778. 

mode  of  sale  of.  See  "mode  of  sale,"  this  title. 

price  or  consideration,  781. 

"spirituous  liquors,"  without  further  description,  778. 
apothecaries,  sale  of  liquors  by,  796. 
authority  of  accused,  averments  as  to,  788. 

averments.    See  "allegations,"  this  title. 

negative.    See  "negative  averments,"  this  title. 

unnecessary,  797. 
averments  that,  are  unnecessary  where  charge  is  of  sale  to  prohibited 

person,  787. 
belief,  source  of,  764. 
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INTOXICATING  LIQUOES— (Continued). 

C.  O.  D.  shipments  into  prohibition  or  "dry"  territory,  773. 

certainty,  759. 

charging  in  language  of  statute,  758. 

church,  sale  of  intoxicating  liquors  near,  774. 

conclusion,  758. 

conjunctive  allegations,  760. 

consideration  for  liquors,  781. 

consumption  on  place,  sale  for,  776. 

conveyance  of  intoxicating  liquors  unlawfully,  771. 

date  of  sale,  allegation  as  to,  769. 

days,  prohibited,  sale  on,  770. 

disjunctive  allegation,  759,  761. 

distributing  liquors  to  members  of  club  as  a  sale,  780. 

druggists,  prescriptions  of,  796. 

"dry"  territory,  sale  in,  773. 

soliciting  orders  in,  773. 
duplicity,  762. 
essential  elements,  allegation  as  to,  765. 

knowledge  as  an  essential  element,  767. 
errors  in  grammar,  759. 
exceptions  in  statute,  negativing,  792. 
form  of  negative  averment,  792. 
form  prescribed  by  code  or  statute,  758. 
furnishing  liquors  with  meals  a  sale  when,  780. 
furnishing  raw  material  for  finished  product  as  a  sale,  780. 
gift  of  liquors  as  a  sale,  780. 
grammatical  errors,  759. 
home-made  liquors,  794. 
hours,  prohibited,  sale  on,  770. 
information  and  belief,  source  of,  764. 

initials  of  Christian  name,  as  sufficient  description  of  purchaser,  785. 
intent,  allegation  as  to,  766. 
intent  of  seller,  allegation  as  to,  776. 
"intoxicating  liquors,"  without  further  description  or  designation, 

778. 
kind  of  liquor,  averment  as  to,  778. 
kinds  of  liquors  licensed,  791. 
knowledge,  allegation  as  to,  767. 

as  an  essential  element,  767. 
language  of  statute,  charging  in,  758. 

license. 

as  to  allegations  respecting,  in  general,  790. 
kinds  of  liquors  authorized  to  sell,  791. 
place,  kinds  of  liquors  and  quantities,  791. 
quantity  of  liquors  authorized  to  sell,  791. 


2872  index. 

[The  figures  refer  to  the  sections.] 
INTOXICATING  LIQUOES—  (Continued). 

liquor,  averment  as  to  kind  or  quality,  777. 
loan  of  liquors  as  a  sale,  780. 
local-option  law,  allegation  as  to  adoption  of,  768. 
meals,  furnishing  liquors  with,  a  sale  when,  780. 

mode  of  sale. 

as  to  generally,  780. 

barter  and  sale,  780. 

distributing  to  members  of  club,  780. 

furnishing  liquors  with  meals,  780. 

furnishing  raw  material  and  taking  finished  product,  780. 

gift,  780. 

loan,  780. 

negative  averments. 

as  to  apothecaries  sales,  796. 

as  to  authority  of  accused,  in  general,  788. 

as  to  license.    See  "license,"  this  title. 

as  to  special  authority  of  accused,  789. 

exceptions  in  statute,  792. 

form  of  averment,  792. 

home-made  liquors,  794. 

prescriptions,  physicians  and  druggists,   796. 

original  packages,  795. 
negativing  exceptions  in  statute,  792. 
notice  of  minority,  787. 

orders,  soliciting  or  taking  in  prohibition  or  "dry"  territory,  773. 
original  packages,  795. 

personal  consumption  on  place,  sale  for,  776. 
physicians,  prescriptions  of,  796. 
place  of  license,  791. 

place  of  sale. 

allegation  as  to,  generally,  771. 

conveyance  unlawfully  charged,  place  to  be  designated,  771. 

at  public  place,  771. 

at  social  club,  772. 

in  prohibition  or  "dry"  territory,  773. 
soliciting  orders  in,  773. 

near  church  or  school,  774. 

on  vessel  in  navigable  waters,  775. 
prescriptions,  physicians  and  druggists,  796. 
price  for  liquors,  781. 
prohibited  days  and  hours,  sale  on,  770. 

prohibited  'person,  sale  to. 
as  to  generally,  787. 
notice  of  minority,  787. 
unnecessary  averments,  787. 
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INTOXICATING  LIQUOKS—  (Continued), 
prohibition  territory,  sale  in,  773. 

soliciting  orders  in,  773. 
public  place,  771. 
purchaser. 

as  to  allegations  respecting,  783. 

as  to  name  of,  784. 

as  to  sufficiency  of  allegation  of,  785. 
initials,  785. 
"unknown,"  785. 
on  sale  to  agent,  786. 
on  sale  to  prohibited  person,  787. 
purpose  of  sale,  allegation  as  to,  776. 

personal  consumption  on  place,  776. 
quality  of  liquor,  averment  as  to,  778. 
quantity  of  liquor,  allegation  as  to  sale  of,  779. 

in  prohibited  territory,  779. 
quantities  of  liquor  that  may  be  sold  under  license,  701. 
■  tale. 

date  of,  769. 

on  prohibited  days  and  hours,  770. 

place  of.    See  "place  of  sale,"  this  title. 

to  prohibited  persons,  787. 
school,  sale  of  intoxicating  liquors  near,  774. 
schoolhouse  or  educational  institution  specified  in  statute,  allegation, 

774. 
social  club,  allegation  of  sale  at,  772. 
soliciting  orders  in  prohibition  or  "dry"  territory,  773. 
source  of  information  and  belief,  764. 
special  authority  of  accused,  averment  as  to,  789. 
' '  spirituous  liquors, ' '  without  further  description  or  designation,  778. 
statutory  form,  758. 
sufficiency  of  description,  name  of  purchaser,  785. 

describing  as  "unknown,"  785. 

giving  initials  of  Christian  name,  only,  785. 

on  sale  to  agent,  785. 
surplusage,  763. 

taking  orders  in  prohibition  or  "dry"  territory,  773. 
time  of  offense,  sale,  769. 

"unknown,"  as  sufficient  description  of  purchaser,  785. 
unlawful  conveyance  of  intoxicating  liquors,  771. 

unnecessary  averments. 

as  to  generally,  797.  * 

on  charge  of  sale  to  prohibited  person,  787. 
venue  on  sale  on  vessel  in  navigable  waters,  775. 
vessel  in  navigable  waters,  sale  on,  775. 
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INTOXICATING  LIQUOBS— (Continued). 
joinder. 

of  counts,  799. 

of  defendants,  798. 

of  offenses,  800. 
election  of  counts  and  offenses,  880. 

mode  of  making,  800. 
judgment  on  joinder  of  defendants,  798. 
question  of  autrefois  acquit  as  to,  1408. 

INTOXICATION  OF  JXJBOE. 
ground  for  challenge,  1605. 
ground  for  setting  aside  verdict,  1781. 

"I.  O.  U." 

averment  of,  247. 

IRONS. 

when  defendant  may  be  placed  in  during  trial,  1476. 

IRRELIGION. 

when  ground  for  challenge,  1599. 

ISSUE. 

general  plea  of,  1336. 
joinder  in,  1338. 
must  be  single,  1347. 

JEOFAILS  AND  AMENDMENT. 

by  statutes  formal  mistakes  may  be  amended  and  formal  averments  made 
unnecessary,  131. 

JEOPARDY. 

nature  of  under  constitution,  1426. 

constitutional  limitation  taken  from  common  law,  1426. 

but  in  some  courts  held  more  extensive,  1427. 

rule  may  extend  to  all  infamous  crimes,  1428. 

in  Pennsylvania   any  separation  in   capital   cases,   except   from  actual 

necessity,  bars  further  proceedings,  1429. 
so  in  Virginia,  1430. 
and  in  North  Carolina,  1431. 
and  in  Tennessee,  1432. 
and  in  Alabama,  1433. 
and  in  California,  1434. 

in  the  federal  courts  a  discretionary  discharge  is  no  bar,  1436, 
so  in  Massachusetts,  1437. 
so  in  New  York,  H38. 
so  in  Maryland,  1439. 
so  in  Mississippi  and  Louisiana,  1440. 
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JEOPARDY— (Continued) . 

so  in  Illinois,  Ohio,  Indiana,  Michigan,  Iowa,  Nebraska,  Nevada,  Arkan- 
sas, and  Texas,  1441. 
so  in  Kentucky,  Georgia,  and  Missouri,  1442. 
so  in  South  Carolina,  1443. 
no  jeopardy  on  defective  indictment,  1444. 
illness  or  death  of  juror  is  sufficient  exeuse  for  discharge,  1445. 
discharge  of  jury  from  intermediately  discovered  incapacity  no  bar,  1446. 
conviction  no  bar  when  set  aside  for  defective  ruling  of  judge,  1447. 
and  so  of  discharge  from  sickness  or  escape  of  defendant,  1448. 
discharge  from  surprise  a  bar,  1449. 
discharge  from  statutory  close  of  court  no  bar,  1450. 
and  so  from  sickness  of  judge,  1451. 
and  so  from  death  of  judge,  1452. 
but  not  from  sickness  or  incapacity  of  witness,  1453. 
until  jury  are  "charged,"  jeopardy  does  not  begin,  1454. 
conflict  of  opinion  as  to  whether  defendant  can  waive  his  privilege  in  this 

respect,  1455. 
in  misdemeanors  separation  of  jury  permitted,  1456. 
plea  must  be  special;  record  must  specify  facts,  1457. 

JOINDER. 

of  counts.  See  the  Specific  Crimes. 

of  defendants.    See  the  Specific  Crimes. 

JOINDER,  IN  ERROR, 
practice  on.   See  Error. 
as  to  generally,  1718. 

JOINDER  IN  ISSUE, 
as  to  generally,  1338. 

JOINDER  OP  DEFENDANTS. 
who  may  be  joined. 

joint  offenders  can  be  jointly  indicted,  351. 
no  joinder  when  offenses  are  several,  352. 
nor  as  to  officers  with  separate  duties,  353. 
principals  and  accessaries  can  be  joined,  354. 
in  conspiracy  at  least  two  must  be  joined,  355. 
in  riot  three  must  be  joined,  356. 
husband  and  wife  may  be  joined,  357. 
misjoinder  may  be  excepted  to  at  any  time,  358. 
death  need  not  be  suggested  on  the  record,  359. 

severance. 

defendants  may  elect  to  sever,  360. 

severance  should  be  granted  when  defenses  clash,  361. 

in  conspiracy  and  riot  no  severance,  362. 


2876  index. 

[The  figures  refer  to  the  sections.] 
JOINDER  OF  DEFENDANTS— (Continued). 
verdict  and  judgment. 

joint  defendants  may  be  convicted  of  different  grades,  363. 
defendants  may  be  convicted  severally,  364,  1688. 
sentence  to  be  several,  365. 
offense  must  be  joint  to  justify  joint  verdict,  366. 

JOINDER  OF  OFFENSES. 

counts  for  offenses  of  same  character  and  same  mode  of  trial  may  be 

joined,  335. 
assaults  on  two  persons  may  be  joined,  336. 
conspiracy  and  constituent  misdemeanor  may  be  joined,  and  assault  with 

assault  with  intent,  337. 
and  so  of  common  law  and  statutory  offenses,  338. 
and  so  of  felony  and  misdemeanor,  339. 
cognate  felonies  may  be  joined,  340. 
and  so  of  successive  grades  of  offense,  341. 
joinder  of  different  offenses  no  ground  for  error,  342. 
election  will  not  be  compelled  when  offenses  are  connected,  343. 
object  of  election  is  to  reduce  to  a  single  issue,  344. 
election  is  at  discretion  of  court,  345. 
may  be  at  any  time  before  verdict,  346. 
counts  should  be  varied  to  suit  case,  347. 
two  counts  precisely  the  same  are  bad,  348. 
one  bad  count  can  not  be  aided  by  another,  349. 
counts  may  be  transposed  after  verdict,  350. 
verdict  when  there  are  several  counts,  1670  et  seq. 
sentence  in  such  cases,  1846  et  seq. 

JUDGE. 

freedom  from  apprehension  or  arrest,  13. 

whether  succeeding,  may  sentence,  1839,  1871. 

when  open  to  challenge,  1538. 

preadjudication  by,  when  ground  for  new  trial,  1737. 

one  not  sitting  on  trial  may  sentence,  1871. 

duties  of  on  trial.  See  Coukt,  793  et  seq. 

as  to  generally,  1730  et  seq. 
determines  order  of  business.   See  Counsel. 

as  to  generally,  1502  et  seq. 
contempt  to,  punishable  by  attachment.   See  Contempt. 

as  to  generally,  1894. 
may  charge  as  to  fact,  1646,  1736. 
must  charge  as  to  law.   See  Charge  of  Court.  , 

as  to  generally,  1647. 
address  of,  to  prisoner  on  sentence,  1845,  1855. 
discretion  of,  1713. 
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JUDGMENT,  ABEEST  OF. 

at  common  law,  most  exceptions  may  be  taken  on  motion  in  arrest,  1692. 

informalities  are  cured  by  verdict,  1693. 

misnomer  no  ground,  1694. 

under  statute  rule  is  extended,  1695. 

insensible  verdict  will  be  arrested,  1696. 

pendency  of  prior  indictment  no  ground  for  arrest,  1697. 

otherwise  as  to  statute  of  limitations,  1698. 

but  not  irregularities  of  grand  jury,  1699. 

time  for  motion  is  limited,  1700. 

sentencing  defendant  is  equivalent  to  discharge  of  motion,  1701. 

nature  of,  required  to  sustain  autrefois  acquit,  1364. 

JUDICIAL  DISCRETION, 
range  of,  1713. 

"JUNIOE." 

when  description  necessary  in  indictment,  150. 

JURISDICTION. 

averment  of.   See  Place. 

as  to  generally,  181  et  seq. 

concurrent,  181. 

plea  to,  1350. 

indictment  may  be  quashed  for  want  of,  181. 

want  of,  may  be  examined  on  habeas  corpus,  1923,  1939  et  seq. 

JUEOE. 

freedom  from  apprehension  or  arrest,  113. 
not  admissible  to  impeach  verdict,  1787. 

JUEOES,  GEAND.  See  Grand  Jurors. 
as  to  generally,  1258  et  seq. 

JURY. 

irregularity  in  summoning,  when  ground  for  new  trial,  or  arrest,  or 

error,  1827. 
challenge  of.   See  Challenge. 
power  of  over  law,  1744. 
when  trial  by,  may  be  waived,  1668. 

swearing  of. 

jury  must  appear  to  have  been  sworn,  1651. 

conduct  during  trial;  adjournment  and  discharge. 

may  separate  in  most  jurisdictions  before  commitment,  1754,  1757. 
misconduct  of  jury  is  a  contempt,  1652. 
ignorance  or  inattention,  1779. 
intoxication,  1781. 

when  misconduct  ground  for  new  trial.    See  New  Trial. 
as  to  generally,  1753  et  seq. 
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misconduct  of,  or  to,  may  be  punished,  1652,  1902,  1912. 

deliberations  of,  to  be  protected  from  intrusion,  1662. 

what  evidence  may  be  taken  out  by,  1768. 

in  England  juries  may  be  discharged  at  discretion  of  court,  1653. 

in  this  country  separations  allowed  in  cases  less  than  capital,  1654, 

1754-1757. 
otherwise  as  to  capital  eases,  1655. 
tampering  with  jury  to  be  punished,,  1656,  1777  et  seq. 
court  can  discharge  jury  in  cases  of  surprise  when  gross  injustice 

would  otherwise  be  done,  1657. 
adjournment  of  court  is  ground  for  discharge,  1658. 
and  so  is  sickness  or  eminent  disqualification  of  juror,  1659. 
in  non-capital  cases  jury  may  be  discharged  at  discretion  of  court, 

1426  et  seq.,  1660. 
conflict  of  opinion  in  capital  cases,  1661. 
order  of  speeches  to,  1495. 

deliberations  of. 

jury  must  be  Becluded  during  deliberations,  1660, 1661,  1753,  1760. 
misconduct  during,  1776  et  seq, 
tampering  with,  1773  et  seq. 
levity  in  action  of,  1773. 

swearing  officer. 

officer  must  be  duly  sworn,  1663. 

communications  by  third  parties. 

illegal  communication  with  jury  is  indictable,  1664. 
such  communications  ground  for  new  trial,  1665. 

food  and  drink. 

food  and  drink  may  be  supplied  to  jury,  1666. 

intoxication  of  jurors,  1781. 
books  to  be  examined  by,  1768. 

casting  lots. 

may  be  ground  for  new  trial,  1667. 

curing  irregularities  by  consent. 

how  far  consent  cures  irregularities,  1668. 

how  far  judges  of  law,  1744,  1745. 
discharge  of  for  disagreement,  1366,  1426,  1436. 

JURY  OF  MATRONS, 
practice  as  to,  1857. 

JUSTICE. 

fugitives  from.   See  Extbadition. 


index.  2879 

[The  figures  refer  to  the  sections.] 

JUSTICE  OF  THE  PEACE. 

hearing  before.   See  Apprehension  of  Accused;  Magistrate. 
practice  as  to  apprehension  and  committal  by.   See  Apprehension. 

as  to  generally,  24-98. 
when  action  of  is  reviewable  by  habeas  corpus,  59,  1936. 
when  having  power  to  commit  for  contempt,  1909. 

KEEP  THE  PEACE. 

holding  over  to,  as  part  of  sentence,  123,  1886. 

KIDNAPPING. 

indictment  or  information. 

as  to  at  common  law,  801. 

as  to  under  statute,  802. 

charging  in  language  of  statute,  802. 

intent,  805. 

language  of  statute,  charging  in,  802. 

necessary  averments,  803. 

negative  averments,  804. 
joinder  of  counts,  806. 

duplicity,  807. 
when  reviewable  on  habeas  corpus,  59,  1886. 

KILLING.  See  Homicide. 

"KNOWINGLY." 

when  necessary,  210,  321. 

KNOWLEDGE. 

guilty,  when  to  be  averred  in  indictment,  210. 

LANGUAGE  OP  INDICTMENT, 
rule  as  to,  322   et  seq. 

LANGUAGE  OP  STATUTE. 

indictment  or  information  in.   See  the  Specific  Cbimbi. 

LANGUAGE  OP  TEIAL. 

juror's  ignorance  of,  1605,  1779. 

LAECENT. 

conviction  of  as  not  barring  burglary,  1407. 

indictment  or  information. 
as  to  at  common  law,  808. 
as  to  under  statute,  809. 

"a  note,"  designation  of  property  stolen  as,  description,  853. 
accessories,  allegations  as  to,  822. 
accused,  negativing  ownership  of,  859. 
agent,  larceny  by,  882. 

agent  in  possession,  ownership  how  laid,  870. 
allegations,  conjunctive  and  disjunctive,  811. 
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allegations,  essential.   See  "essential  allegations,"  this  title. 

animals,  description  of. 

domesticated,  in  general,  829. 

cattle,  830. 

dead  animals,  831. 

dogs,  832. 

estrays,  833. 

hogs  or  swine,  834. 

horses,  mules  or  asses,  257,  287,  835. 

poultry  or  fowls,  836. 

sheep,  837. 
ferae  nature  animals,  838. 
appropriating  property,  allegation  as  to,  880. 
articles  of  clothing  or  jewelry,  description  of,  840. 
articles  of  food  and  drink,  description  of,  839. 
asportation,  allegation  as  to,  814. 

asses.  See  "horses,  mules  and  asses,"  this  title. 

attempts. 

as  to  allegations  generally,  202,  823. 
to  steal  from  the  person,  823. 
"bacon,"  sufficiency  of  as  description,  831. 
bailee  and  bailor,  how  ownership  laid,  863. 
bailee,  larceny  by,  882. 
bank-bills,  describing  as  property  stolen,  844. 

sufficiency  of  description,  846. 
bank-check,  designating  property  stolen  as,  852,  853. 
bank-notes,  describing  property  stolen  as,  844. 

sufficiency  of  description,  846. 
barrow,  describing  property  stolen  as  a,  834. 

beef,  beef  steer,  or  beeves,  description  of  property  stolen  as,  830. 
bees,  described  as  property  stolen,  838. 
bill  of  exchange,  designating  and  describing  property  stolen  as,  852, 

853. 
"bills,"  describing  property  stolen  as,  848. 
boar,  describing  property  stolen  as,  834. 
' '  boar 's  head, ' '  sufficiency  of  as  description,  831. 
books,  allegation  as  to,  256. 

bringing  stolen  property  into  the  state  or  jurisdiction,  charging,  885. 
building  entering  into  and  aggravating  offense,  ownership  must  ba 

alleged,  856. 
building,  larceny  from,  884. 

description  of  building,  884. 
bull,  description  of  property  stolen  as,  830. 
cattle,  describing  creature  of  the  horse  kind  as,  835. 
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cattle,  description  of  generally,  830. 

beef  cattle,  830. 

beef  steer  or  beef  steers,  830. 

beeves,  830. 

bull,  830. 

calf  or  calves,  830. 

cow  or  cows,  830. 

live-stock,  830. 

neat  cattle,  830. 

ox  or  oxen,  830. 

steer  or  steers,  830. 

yearling,  830. 
certainty  and  definiteness  in  description  of  property,  826. 
charging  in  language  of  statute,  810. 
child,  property  of,  ownership  how  laid,  867. 
coin,  describing  property  stolen  as,  844. 

sufficiency  of  description,  847. 
clothing,  description  of  articles  of,  840. 
colt,  describing  property  stolen  as,  835. 
common  name,  use  of  in  describing  the  property,  826. 
common  thief,  allegation  as  to  being,  821. 
conjunctive  allegation,  811. 
consent  of  owner,  negativing,  819. 
contents  of  pocket-book,  description  of,  850. 

copper  coin.   See  "coin,"  this  title. 

corn,  described  as  property  stolen,  841. 

corporation  property,  ownership  how  laid,  864. 

«rops,  growing,  description  of,  841. 

eoupon,  describing  property  stolen  as,  S52. 

eow  or  cows,  description  of  property  stolen  as,  830. 

currency.   See  "federal  currency,"  tliis  title. 

"current  paper  money  of  the  United  States,"  describing  property 

stolen  as,  848. 
eustodia  legis,  property  in,  ownership  how  laid,  S65. 

custody  of  property  stolen.   See  "possession  and  custody,"  this  title. 

dead  animals,  description  of,  831. 

deed,  designated  as  the  property  stolen,  description  of,  852. 

decedent's  estate,  property  of,  laying  ownership,  S7o. 

defective  description  of  the  property  stoler,  827. 

definiteness  in  description  of  property,  826. 

degree  must  be  alleged,  820. 

description  of  building  from  which  property  stolen,  884. 

description  of  property  stolen. 
as  to  generally,  254,  835. 
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animals.   See  "animals,"  this  title. 

bank-bills,  sufficiency  of,  844,  846,  852. 

bank-notes,  as  to  sufficiency  of,  844,  846,  852. 

books,  256. 

certainty  and  definiteness,  826. 

coin,  as  to  sufficiency  of,  844,  847. 

common  name,  826. 

defective  description,  827. 

document  stolen,  of,  228. 

federal  currency,  sufficiency  of,  848. 

horses,  257,  287. 

generic  name,  826. 

national  bank-notes,  sufficiency  of,  848. 

particular  kinds  of  property. 
as  to  in  general,  828. 

animals.   See  "animals,"  this  title. 
articles  of  food  and  drink,  839. 
articles  of  clothing  and  jewelry,  840. 
growing  crops,  841. 
household  goods,  842. 
lost  property,  843. 

money.  See  "money,"  this  title. 
ore,  849. 

pocket-book  and  contents,  850. 
railroad  tickets,  851. 

written  instruments.   See  "written  instruments,"  this  title. 
treasury  notes,  sufficiency  of,  848. 
unknown  description,  827. 

value.  See  "value,"  this  title. 

written  instruments.   See  "written  instruments,"  this  title. 
device  or  trick,  larceny  by,  881. 
disjunctive  allegation,  811. 
dog  or  dogs,  description  of  property  stolen  as,  832. 

domestic  or  domesticated  animals.  See  ' '  animals, ' '  this  title. 
draft,  describing  property  stolen  as,  852. 
drink,  description  of  articles  of,  839. 
dwelling-house,  larceny  from,  884. 
errors  of  grammar  and  spelling,  812. 

essential  allegations. 

as  to  accessories,  822. 

as  to  appropriating  property,  880. 

as  to  asportation,  814. 
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as  to  attempts,  202,  823. 

to  steal  from  the  person,  823,  883. 
as  to  consent  of  owner,  819. 

as  to  custody.   See  "ownership  and  custody,"  this  title. 
as  to  degree  of  offense,  820. 

as   to   description  of   property.    See   "description   of  property 

stolen,"  this  title. 
as  to  feloniousness  of  act,  817. 

petit  larceny  otherwise  under  statute,  817. 
as  to  fraudulent  taking,  818. 

as  to  intent.  See  "intent,"  this  title. 

as  to  property  taken.   See  "description  of  property  stolen,"  this 

title. 
as  to  second  and  subsequent  offenses,  821. 

common  thief,  821. 

petit  larceny,  under  statute,  821, 
as  to  secreting  property,  880. 
as  to  taking,  813. 

as  to  place  of  taking,  816. 

as  to  value.  See  "value,"  this  title. 
as  to  venue,  1370. 

as  to  ownership.  See  "ownership,"  this  title. 

as  to  value.  See  "value,"  this  title. 

as  to  withholding  property,  880. 

charging  bringing  in  stolen  goods,  885. 

charging  larceny  by  agent,  bailee,  servant  or  trustee,  882. 

charging  larceny  by  trick  or  device,  881. 

charging  larceny  from  a  dwelling,  store,  or  other  building,  884. 

charging  larceny  from  the  person,  883. 
attempt,  883. 

negativing  ownership  of  accused,  859. 
estate  of  decedent,  property  of,  laying  ownership,  875. 
estrays. 

description  of  property  stolen  as,  833. 

laying  ownership  of,  876. 
felonious  act  must  be  alleged,  817. 

petit  larceny  an  exception  under  statute,  817. 
ferse  nature,  animals  which  are,  subjects  of  larceny,  838. 
federal  currency,  sufficiency  of  description  of,  848. 
fraudulent  act  must  be  alleged,  818. 
fdly,  describing  property  stolen  as,  835. 
fish,  described  as  the  property  stolen,  838. 
food,  description  of  articles  of,  839. 
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fowls,  describing  property  stolen  as,  836. 
gelding,  describing  property  stolen  as,  835. 
general  owner,  laying  ownership  in,  861. 
generic  name,  use  of  in  describing  the  property,  826. 
"gold  certificates,"  describing  money  stolen  as,  848. 

gold  coin.  See  "coin,"  this  title. 

gold  ore,  description  of,  849. 

goods,  household,  description  of,  842. 

"grain  from  the  field"  charged  as  the  property  stolen,  841. 

grammatical  errors,  812. 

"greenbacks,"  describing  money  stolen  as,  848. 

growing  crops,  description  of,  841. 

guardian  and  ward,  ownership  how  laid,  868. 

"ham,"  sufficiency  of  as  description,  831. 

hog  or  hogs,  description  of  property  stolen  as,  834. 

horses,  mules  and  asses. 

as  to  description  of,  generally,  835. 

"a  horse,"  228,  835. 

cattle,  describing  as,  835. 

classes  of  statute,  two,  under,  835. 

colt,  835. 

filly,  835. 

gelding,  835. 

mare,  835. 

ridgling,  835. 

stallion,  835. 

under  the  two  classes  of  statutes,  835. 
household  goods,  description  of,  842. 
husband  and  wife,  ownership  how  laid,  866. 

intent. 

allegation  of  to  steal,  824. 

to  deprive  owner  of  his  property,  824. 
jewelry,  description  of  articles  of,  840. 
joint  owners,  ownership  how  laid,  862. 
jurisdiction,  charging  bringing  stolen  property  into,  885. 

hinds  of  property. 

as  to  in  general,  828. 

animals.    See  "animals,"  this  title. 
articles  of  food  and  drink,  839. 
articles  of  clothing  and  jewelry,  840. 
growing  crops,  841. 
household  goods,  842. 
lost  property,  843. 
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money.   See  "money,"  this  title. 
ore,  849. 

pocket-book  and  contents,  850. 
railroad  tickets,  851. 

written  instruments.   See  "written  instruments,"  this  title. 
landlord  and  tenant,  ownership  how  laid,  869. 
language  of  statute,  charging  in,  810. 
live-stock,  description  of  property  stolen  as,  830. 
lost  property,  description  of,  843. 
mare,  describing  property  stolen  as,  835. 
master  and  servant,  ownership  how  laid,  871. 

"meat,"  insufficient  as  description  of  dead  animal  or  portion  there- 
of, 831. 
mileage-book,  describing  property  stolen  as,  852. 
misspelled  words,  812. 

money. 

as  to  description  of  generally,  844.    » 
bank-notes,  844. 
by  statute,  844. 
certainty,  844,  845. 
coin,  844. 
value,  particular,  need  not  be  alleged,  854. 
money  charged   to  have  been  stolen,  particular  value   need   not  be 
alleged,  854. 

mules.    See  "horses,  mules  and  asses,"  this  title. 
national  bank-notes,  sufficiency  of  description  of,  848. 
neat  cattle,  description  of  property  stolen  as,  830. 

negative  averments. 

as  to  consent  of  owner,  819. 

as  to  ownership  of  accused,  859. 
"notes,"  describing  money  stolen  as,  848. 
ore,  gold  or  silver,  description  of,  849. 
"outstanding  corn,"  described  as  the  property  stolen,  841. 

ownership. 

as  to  description  of,  856. 

as  to  sufficiency  of  allegation  of,  857. 

bailee,  863. 

bailor,  863. 

building,  where  entering  into  or  aggravating  offense,  856. 

corporation,  864. 

custodia  legis,  property  in,  ownership  how  laid,  865. 

estrays,  876. 

general  ownership,  861. 

guardian  and  ward,  868. 
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husband  and  wife,  863. 

joint,  862. 

landlord  and  tenant,  869. 

master  and  servant,  871. 

necessity  of  laying  in  true  owner,  858. 

negativing  of  accused,  859. 

parent  and  child,  867. 

part  of  property  belonging  to  accused,  how  laid,  860. 

partnership,  862. 

principal  and  agent,  870. 

property  estate  of  deeedent,  875. 

property  in  custody  of  law,  how  laid,  865. 

publfc  property  and  public  servant,  873. 

several  articles,  856. 

special  ownership,  861. 

stolen  property  restolen,  874. 

unincorporated  society,  872. 

unknown,  877. 
ox  or  oxen,  description  of  property  stolen  as,  830. 
oysters,  described  as  the  property  stolen,  838. 
paper  currency,  describing  money  stolen  as,  848. 
parent  and  child,  ownership  how  laid,  867. 
part  of  property  belonging  to  accused,  laying  ownership,  860. 

particular  kinds  of  property.   See  "kinds  of  property,"  this  title. 

partnership,  ownership  how  laid,  862. 

pay-check,  describing  property  stolen  as,  852. 

pension-cheek,  charged  as  the  property  stolen,  description  of,  852. 

person. 

as  to  larceny  from,  883. 
attempt  to  steal  from,  823. 

petit  larceny. 

allegation  as  to  mode  of  taking,  817. 

second  offense,  under  statute,  821. 
pig  or  pigs,  describing  property  stolen  as,  834. 
place  of  taking  allegation  of,  816. 
pocket-book  and  contents,  description  of,  850. 

possession  and  custody. 

as  to  allegation  respecting,  878,  879. 

as  to  at  common  law,  878. 

as  to  under  statute,  878. 

instances,  879. 
poultry,  describing  fowls  stolen  as,  836. 
principal  and  agent,  possession  how  laid,  870. 
promissory  note  charged  as  property  stolen,  description  of,  852,  853. 
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promissory  note  of  the  United  States,  describing  money  stolen  as, 

848. 
property  belonging  to  persons  unknown,  laying  ownership,  877. 
property  in  custody  of  law,  how  ownership  laid,  865. 
property  of  estate  of  decedent,  laying  ownership,  875. 
public  property,  ownership  how  laid,  873. 
public  servant  in  possession,  ownership  how  laid,  873. 
railroad  tickets,  description  of,  851. 
ridgling,  describing  property  stolen  as,  835. 
secreting  property,  allegation  as  to,  880. 

servant. 

as  to  larceny  by,  882. 

in  possession,  ownership  how  laid,  871. 

several  articles. 

allegation  of  ownership,  856. 

may  be  joined  in,  301. 
sheep,  describing  property  stolen  as,  837. 
silver  ore,  description  of,  849. 
sow,  describing  property  stolen  as,  834. 
special  ownership,  laying  ownership  in,  861. 
stallion,  describing  property  stolen  as,  835. 
state,  charging  bringing  stolen  property  into,  885. 
stealing  from  person,  attempt,  823. 

attempts,  823. 
steer  or  steers,  description  of  property  stolen  as,  830. 
stolen  property  restolen,  laying  ownership,  874. 
store,  larceny  from,  884. 

swine.  See  "hogs,"  this  title. 

taking. 

allegation  as  to,  813. 

allegation  of  place  of,  816. 
technical  terms  to  be  used  in.    See  Receiving  Stolen  Peopebty. 

as  to  generally,  315. 
tenant  in  possession,  ownership  how  laid,  869. 
tickets,  railroad,  description  of,  851. 
treasury  notes,  sufficiency  of  description  of,  848. 
trick  or  device,  larceny  by,  881. 
true  owner,  ownership  must  be  laid  in,  858. 
trustee,  larceny  by,  882. 

unincorporated  society  owner,  laying  ownership,  872. 
unknown  description  of  the  property  stolen,  827. 

value. 

as  to  allegation  of  generally,  262,  854. 
aggregate  value  sufficient,  855. 
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money,  particular  value  need  not  be  alleged,  854. 
must  be  alleged,  854. 
sufficiency  of  allegation  of,  855. 
Toucher,  designated  as  property  stolen,  description  of,  852. 

ward. 

property  of,  ownership  how  laid,  868. 
warehouse  receipt  charged  to  have  been  stolen,  description  of,  852. 
withholding  property,  allegation  as  to,  880. 
wrong  spelling,  812. 

written  instruments. 

as  to  description  of  in  general,  228,  852. 

designation  by  name  under  which  usually  known,  852. 

"a  note,"  853. 

bank-check,  852. 

bill  of  exchange,  852. 

coupon,  852. 

deed,  852. 

draft,  852. 

mileage-book,  852. 

pay-check,  852. 

pension-check,  852. 

promissory  note,  852,  853. 

voucher,  852. 

warehouse  receipt,  852. 
yearling,  description  of  property  stolen  as,  830. 

joinder. 

of  counts,  335  et  seq.,  341. 

several  articles  taken  may  be  joined  in  one  count,  301. 

of  offenses. 

as  to  generally,  887. 

burglary  may  be  joined  with  larceny,  293. 
embezzlement  may  be  joined  with  larceny,  293. 
duplicity,  888. 
election,  889. 
search-warrant  in  care  of,  49. 
sequestration  of  thing  stolen,  98. 

LAW. 

jury  bound  to  receive  from  court,  1744. 

earlier  doctrine  in  this  respect  to  the  contrary,  1745. 

early  cases  no  longer  authoritative,  1746. 

jury  are  at  common  law  not  judges  of  law,  1749. 

court  bound  to  hear  counsel  as  to  law,  1750. 

court  may  direct  acquittal  or  conviction,  1751. 
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misruling  of,  ground  for  new  trial.     See  New  Tbial. 

as  to  generally,  1730. 
right  of  counsel  to  argue,  1514,  1750. 

LEAD  PENCIL. 

effect  of  in  writing,  328. 

LEASING  PBOPEETT. 

for  purposes  of  gaining.  See  Games  and  Gamuts. 

for  purposes  of  lottery.  See  Lotteries. 

for  purposes  of  prostitution.  See  Prostitution. 

LEGISLATURE. 

members  of  privileged  from  apprehension  or  arrest,  18. 

LEVYING  WAR. 

requisites  of  indictment  charging,  306. 

LEWDNESS. 

as  to  at  common  law,  890. 

as  to  under  statute  in  this  country,  891. 

indictment  or  information. 

as  to  form  and  sufficiency  of  in  general,  892. 

as  to  at  common  law,  890. 

act,  character  of,  allegation  as  to,  895. 

allegation. 

as  to  character  of  act,  895. 

as  to  intent,  893. 

as  to  public  character  of  act,  895. 

as  to  time  and  place,  894. 

averments  necessary. 

as  to  cohabitation,  896. 

as  to  frequenting  or  living  in  house  of  ill-fame,  900. 

as  to  lewd  and  lascivious  conduct  with  child,  901. 

as  to  maTriage,  898. 

as  to  prostitution,  899. 

as  to  sex  and  race,  896. 
character  of  act,  allegation  as  to,  895. 
charging  in  language  of  statute,  891. 
child,  charging  lewd  and  lascivious  conduct  with,  901. 

cohabitation. 

allegation  of,  897. 

sufficiency  of  charge,  897. 
conclusion,  892. 

female,  charging  enticing  to  house  of  ill-fame,  900. 
frequenting  house  of  ill-fame,  900. 

enticing  female  to,  900. 
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house  of  ill-fame.  See  Disorderly  Houses. 

allegation  of  frequenting,  900. 

charging  enticing  female  to,  900. 
intent,  allegation  as  to,  893. 
language  of  statute,  charging  in,  891. 
laseivious  conduct  with  a  child,  charging,  901. 
lewd  and  lascivious  conduct  with  a  child,  charging,  901. 
marriage,  averment  as  to,  898. 
' '  notorious  act  of  indecency, ' '  allegation  of,  895. 
place,  allegation  as  to,  894. 

prostitution. 

averment  as  to  generally,  899. 

enticing  female  to  house  of  ill-fame,  900. 
public  character  of  act,  allegation  as  to,  895. 
race,  averment  as  to,  896. 
sex,  averment  as  to,  896. 
time,  allegation  as  to,  894. 
sufficiency  of  charge  of  cohabitation,  897. 
joinder. 

of  counts  and  offenses,  903. 

duplicity,  903. 
of  parties,  902. 

LD3EL  AND  SLANDER.  See  Criminal  Libel  and  Slander. 
indictment  for  must  set  out  document,  213. 
joinder  of  defendants  in,  351,  352. 
joinder  of  offenses  in,  351  et  seq. 
disjunctive  averments  in,  206,  207,  300. 
innuendo  in,  227. 
bill  of  particulars  in,  199,  1637. 
when  oral,  practice  as  to,  251. 
when  obscene,  rule  as  to,  222. 

LIBELS. 

pleading.   See  Criminal  Libel  and  Slander;  Written  Instruments. 
as  to  generally,  213  et  seq. 

LIBERTY  OF  THE  PRESS.  See  Criminal  Libel  and  Slander. 

LICENSE. 

existence  of,  when  to  be  negatived,  288,  289,  290. 

LIMITATION,  STATUTES  OP. 

construction  to  be  liberal  to  defendant,  367. 

statute  need  not  be  specially  pleaded,  368. 

indictment  should  aver  offense  within  statute  or  exclude  exceptions,  369. 

statute,  unless  general,  operates  only  on  specified  offenses,  370. 

statute  is  retrospective,  371. 


INDEX.  2891 

[The  figures  refer  to  the  sections.] 

LIMITATION,  STATUTES  OF— (Continued). 

statute  begins  to  run  from  commission  of  crime,  continuous  offenses,  372. 

indictment  or  information  saves  statute,  373. 

in  some  jurisdictions  statute  saved  by  warrant  or  presentment,  374. 

when  flight  suspends  statute,  it  is  revived  by  temporary  return,  375. 

failure  of  defective  indictment  does  not  revive  statute,  376. 

cqurts  look  with  disfavor  on  long  delays  in  prosecution,  377. 

Btatute  not  suspended  by  fraud,  378. 

under  statute  indictment  unduly  delayed  may  be  discharged,  379. 

"three  term  statutes,"  379,  1460. 

statutes  have  no  extra-territorial  effects,  380. 

may  be  applied  on  habeas  corpus,  1953. 

foreign  statutes  may  bar  further  proceedings,  1380. 

LIQUOB,  INTOXICATING, 
when  juror  may  take,  1781. 

LIQUOB  PEOSECUTIONS. 

plea  of  autrefois  acquit  in,  1408. 

LIS  PENDENS. 

not  barring  further  proceedings,  1382. 

LOCAL  DESCBIPTION. 

how  to  be  given.  See  Plage. 
as  to  generally,  187. 

LOCALITY. 

how  averred,  187. 

as  to  generally,  187. 

LOED  'S  DAT.  See  Sunday. 

LOST  DOCUMENT. 

how  to  be  pleaded,  221,  223. 

LOST  INDICTMENT, 
proceedings  on,  327. 

LOT. 

resort  to,  when  vitiating  verdict,  1782. 

LOTTEEIES. 

indictment  or  information. 

as  to  form  and  sufficiency  of,  313,  927. 
advertising. 

lotteries  or  lottery  tickets,  allegation,  935. 
"suit  club,"  allegation  a"  to,  9?5. 
agent,  setting  up  as,  allegation  as  to,  934. 
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LOTTERIES—  (Continued) . 
allegation. 

as  to  advertising  lotteries  or  lottery  tickets,  935. 

as  to  aiders  and  abettors,  931. 

as  to  permitting  place  to  be  used  for  lottery,  940. 

as  to    particular  lottery,  213  et  seq. 

as  to    place,  929. 

,as  to  selling  lottery  tickets.    See  "selling  lottery  tickets,"  tMs 
title. 

as  to  setting  up  and  maintaining.   See  "setting  up  -and  maintain- 
ing," this  title. 

as  to    "  suit  club, ' '  advertising  of,  935. 

as  to  time,  929. 

as  to  unlawful  use  of  mails,  939. 

negative,  930. 

reference  from  one  count  to  another,  941. 
"as  owner  or  otherwise,"  setting  up  as,  933. 
certainty,  927. 

charging  in  language  of  statute,  928. 
exceptions  in  statute,  necessity  of  negativing,  930. 
false  and  fraudulent  tickets,  selling,  938. 
language  of  statute,  charging  in,  928. 
mails,  unlawful  use  of,  allegation  as  to,  939. 
negativing  exceptions,  930. 
owner,  setting  up  as,  allegation,  933. 

permitting  premises  to  be  used  for,  allegation  as  to,  940. 
place  of  offense,  allegation  as  to,  929. 
"prize  in  lottery"  as  sufficient  allegation,  933. 
selling  lottery  ticket. 

as  to  sufficiency  of  allegation,  936. 

all  lottery  tickets  being  prohibited,  937. 

false  and  fictitious  tickets,  allegations,  938. 

setting  out  ticket,  937. 

setting  up  and  maintaining. 

as  agent,  934. 

as  owner  or  otherwise,  933. 

as  to  allegation,  generally,  932. 

as  to  sufficiency  of  allegation,  933. 

gratuitous  distribution  of  property,  932. 

policy  lottery,  933. 

"prize  in  lottery,"  933. 

raffle,  933. 

"suit  club"  as  a  lottery,  935. 
specifying  lottery,  213  et  seq. 
statutory  provisions,  928. 
"suit  club,"  allegation  as  to,  935. 
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LOTTERIES— (Continued). 
tickets. 

advertising,  allegation  as  to,  935. 

false  and  fictitious,  allegation  as  to,  938. 

selling,  allegation  as  to,  936. 

setting  out,  937. 
time  of  offense,  allegation  as  to,  929. 
unlawful  use  of  mails,  allegation  as  to,  939. 
verification,  928. 

joinder  of  counts. 

as  to  generally,  941. 

as  to  reference  from  one  count  to  another,  941. 

several  tickets  may  be  joined  when,  1406. 
duplicity,  942. 
election,  942. 

LUNACY.   See  Insanity. 

LYING  IN  WAIT.  See  Mayhem. 
when  to  be  averred,  309. 

MAGISTRATE. 

practice  as  to  arrest  and  committal.   See  Arrest. 

as  to  generally,  24-98. 
relief  from  imprisonment  by.   See  Habeas  Corpus. 

as  to  generally,  1937. 
power  of  as  to  contempt,  1909. 
hearing  before,  111. 

MAILS. 

using  -to  defraud,  528. 

MAILS,  unlawful  use  of.    See  Lotteries;  Obscenity,  eta. 

MAJOR  OFFENSE. 

effect  of  conviction  or  acquittal  of,  294,  297,  1675,  1850. 

MALFEASANCE. 

averment  of,  169,  193. 

MALICE. 

averment  of  in  indictment  or  information  charging  arson,  418.. 

"MALICE  AFORETHOUGHT." 
when  essential  to  homicide,  307. 

MALICE  AND  NEGLIGENCE. 

effect  of  concurrence  of,  1399-1403. 

MALICE  AND  PREMEDITATION.  See  Mayhem. 


2894  index. 

[The  figures  refer  to  the  sections.] 
MALICIOUS  MISCHIEF. 
indictment  or  information. 

as  to  requisites  and  sufficiency,  at  common  law,  943. 
under  statute,  269  et  seq.,  944. 

allegation. 

as  to  at  common  law,  943. 

as  to  under  statute,  944. 

as  to  character  and  nature  of  injury,  955. 

as  to  damage  to  property  or  owner,  957. 

as  to  extent  of  injury,  956. 

as  to  felonious  act,  949. 

as  to  intent,  948. 

as  to  malice,  948. 

as  to  means  of  injury.  See  "means  of  injury,"  this  tide. 

as  to  ownership  of  property  injured,  958. 

as  to  place  of  offense,  947. 

as  to  time  of  offense,  946. 

as  to  value  of  property  and  extent  of  injury,  956. 

as  to  unlawfulness  of  act,  949. 

as  to  wilfulness  of  act,  949. 

description  of  animals,  287. 

negative  averments,  950. 

yi  et  armis,  necessity  of,  944. 
animals,  description  of,  287. 
character  of  injury,  allegation  as  to,  955. 
charging  in  the  language  of  the  statute,  945. 
combination  of  elements  with  elements  of  other  wrongs,  944. 
damage  to  property  or  owner,  allegation  of,  957. 
description  of  property  injured,  951. 

description  of  animals,  287. 
extent  of  injury,  allegation  as  to,  956. 
"feloniously,"  as  to  necessity  of,  949. 
intent,  allegation  as  to,  948. 
language  of  statute,  following,  945. 
malice,  allegation  as  to,  948. 

means  and  manner  of  injury. 

as  to  generally,  952. 

poison  or  poisonous  substance,  954. 

unlawful  entry  on  land,  953. 
nature  of  injury,  allegation  as  to,  955, 
negative  averments,  950. 
owner,  allegation  of  damage  to,  957. 
ownership  of  property  injured,  allegation  as  to,  958. 
place  of  offense,  alleging,  947. 
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MALICIOUS  MISCHIEF— (Continued). 
property  injured. 

damage  to,  allegation  of,  957. 
description  of,  951. 
ownership  of,  allegation  as  to,  958. 
value  of,  allegation  as  to,  956. 
time  of  offense,  alleging,  946. 
' '  unlawfully, "  as  to  necessity  of,  949. 
value  of  property  injured,  allegation  as  to,  956. 
vi  et  armis,  as  to  necessity  of  alleging,  944. 
with  force  and  arms,  as  to  necessity  of  alleging,  944. 
joinder  and  duplicity,  944,  959. 

"MALICIOUSLY." 
averment  of,  307,  318. 

MANACLES. 

when  prisoner  is  to  be  put  in,  1476. 

MANSLAUGHTER. 

indictment  for  murder  contains,  295,  297. 

verdict  for,  1675. 

conviction  of  bars  murder,  1396. 

bail  in  cases  of,  115  et  seq.,  1954. 

MARGIN  OP  INDICTMENT, 
averments  in,  133  et  seq. 

MARKS  OF  QUOTATION. 

when  proper  averment  of  tenor,  220. 

MARRIAGE. 

abduction  for  purpose  of  compelling,  indictment  or  information  charg- 
ing, 383. 
seduction  by  means  of  form  of  or  of  a  sham.  See  Seduction. 

MARRIED  WOMAN. 

may  be  indicted  with  her  husband,  357. 

MARTIAL  LAW. 

characteristics  of,  1924,  note. 
effect  of  convictions  by,  1369. 

MATERIAL  AVERMENTS, 
necessary  to  be  made,  193. 

MATRONS, 
jury  of,  1857. 

MAYHEM. 

conviction  of  assault  under  charge  of,  1678. 
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MAYHEM— (Continued) . 
indictment  or  information. 

as  to  form  and  sufficiency,  309,  960. 

act  "feloniously"  done,  necessity  of  alleging,  965. 

allegation. 

as  to  generally,  960. 

as  to  attempt  to  commit,  960. 

as  to  act  being  "feloniously"  done,  965. 

as  to  instrument  with  which  injury  done,  960. 

as  to  intent,  964. 

as  to  "lying  in  wait,"  967. 

as  to  maiming  and  disfiguring,  960. 

as  to  malice,  966. 

as  to  place  of  offense,  963. 

as  to  premeditation,  966. 

as  to  the  mayhem,  968. 

as  to  time  of  offense,  963. 

technical,  which  are  requisite,  309. 
attempt  to  commit,  charging,  960. 
charging  in  the  language  of  the  statute,  961. 
disfiguring,  allegation  as  to,  960. 
"feloniously,"  necessity  of  use  of,  965. 

injury. 

as  to  allegation  of  the,  968. 

instrument  with  which  injury  inflicted  as  to  alleging,  960. 

instrument  with  which  injury  done  need  not  be  alleged,  960. 

Intent,  allegation  as  to,  964. 

language  of  the  statute,  charging  in,  961. 

"lying  in  wait,"  allegation  as  to,  967. 

malice,  allegation  of,  966. 

negative  averments,  962. 

place  of  offense,  allegation  as  to,  963. 

premeditation,  allegation  of,  966. 

the  mayhem,  allegation  as  to,  968. 

time  of  offense,  allegation  as  to,  863. 
joinder  and  duplicity,  969. 
may  be  convicted  of  assault  on  charge  of,  1676. 

MEANS. 

when  to  be  set  out  in  indictment,  192-203. 

MEAT. 

how  to  be  averred  in  indictment,  257.   See  Larceny. 

MERCY. 

recommendation  to,  effect  of,  1690. 

MEEGEE. 

operation  of  when  felony  and  misdemeanor  are  part  of  one  act,  1395. 
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MIDDLE  NAME. 

when  to  be  averred,  143. 

MILITAET  COUETS. 

where  judgment  of  is  a  bar,  1369. 
when  reviewable  on  habeas  corpus,  1944. 

MILITAET  JUDGMENTS. 

when  reviewable  on  habeas  corpus,  1944. 

MILITAET  LAW. 

characteristics  of,  1924,  note. 

MILITAET  OFFENSES. 

no  extradition  for.   See  Extradition. 
as  to  generally,  82. 

MINERALS. 

averments  of.  See  Personal  Chattels. 
see  generally,  259. 

MINOE  OFFENSE. 

may  be  inclosed  in  major,  294,  297,  1675,  1850. 

MISCEGENATION. 

indictment  or  information,  requisites  and  sufficiency  of,  970. 

MISCHIEF.  See  Malicious  Mischief. 

MISCONDUCT. 

in  court  may  be  punished  by  attachment,  1900  et  seq. 

MISCONDUCT  OF  JUET. 
how  to  be  punished,  1652. 

MISDEMEANOE. 

may  be  inclosed  in  felony,  298. 

conviction  on  trial  for  felony,  1395,  1675. 

bail  in  cases  of,  115,  1954. 

when  defendant  must  be  present  in  trial  of,  1477. 

may  be  joined  with  other  offenses,  269,  335. 

election  in  such  eases,  343. 

challenges  in  cases  of,  1541  et  seq. 

MISDEMEANOES. 

right  to  apprehend  for.  See  Apprehension  or  Accused. 
as  to  generally,  34  et  seq.,  48. 

MISJOINDER 

of  defendants,  how  excepted  to.   See  Joinder. 
as  to  generally,  358. 
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MISNOMER. 

effect  of,  138  et  seq. 
plea  of,  1351. 

MISSPELLING. 

when  fatal  to  pleading.  See  Clerical  Errors. 
as  to  generally,  322. 

MISTAKE,  WHEN  GROUND  FOR  NEW  TRIAL. 

mistake  may  be  ground  if  there  was  due  diligence,  1817. 

mistake  of  law  no  ground,  1818. 

nor  is  negligence  of  counsel,  1819. 

otherwise  as  to  blunder  or  confusion  of  witness,  1820. 

mistake  of  jury  as  to  punishment,  1821. 

MONEY. 

averment  of,  237,  267. 

larceny  of.   See  Larceny. 

making  false  or  spurious.   See  Counterfeiting. 

MOTHER. 

indictable  for  bastardy  when,  444. 

MOTION  FOR  NEW  TRIAL.  See  New  Trial. 

MOTION  IN  ARREST.  See  Arrest  of  Judgment. 

MOTION  TO  QUASH.  See  Quashing. 

MOTIONS. 

when  defendant  must  be  present  at  argument  of,  1484. 

MULES.  See  Horses. 

MUNICIPAL  CONVICTION. 

when  barring  further  prosecution,  1370. 

MUNICIPAL  CORPORATIONS. 

liability  for  nuisance.    See  Nuisance. 

MURDER. 

technical  requisites  in  indictment  for,  307,  309. 
verdict  for.   See  Verdict. 

as  to  generally,  1675. 
sentence  for.   See  Sentence. 

as  to  generally,  1854. 
barred  by  conviction  of  manslaughter,  465. 

MUTE. 

standing  on  arraignment,  effect  of,  1345. 

NAME. 

abatement  for  error  in,  1351. 
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NAME  AND  ADDITION,  PLEADING  OE. 
as  to  defendant. 

name  of  defendant  should  be  specifically  given,  138. 

omission  of  surname  is  fatal,  139. 

mistake  as  to  either  surname  or  Christian  name  mar  be  met  by  abate- 
ment, 140. 

surname  may  be  laid  as  alias,  141. 

inhabitants  of  parish  and  corporations  may  be  indicted  in  corporate 
name,  142. 

middle  names  to  be  given  when  essential,  143. 

initials  requisite  when  used  by  party,  144. 

party  can  not  dispute  a  name  accepted  by  him,  145. 

unknown  party  may  be  approximately  described,  146. 

at  common  law,  addition  is  necessary,  147. 

wrong  addition  to  be  met  by  plea  in  abatement,  148. 

defendant's  residence  must  be  given,  149. 

"Junior"  must  be  alleged  when  party  is  known  as  such,  150. 

error  must  be  met  by  plea  in  abatement,  1351. 

as  to  parties  injured  and  third  parties. 

name,  only,  of  third  person  need  be  given,  151. 

corporate  title  must  be  special,  152. 

third  person  may  be  described  as  unknown,  153. 

but  this  allegation  may  be  traversed,  154. 

the  test  is,  whether  the  name  was  unknown  to  grand  jury,  155. 

immaterial  misnomer  may  be  rejected  as  surplusage,  156. 

sufficient  if  description  be  substantially  correct,  157. 

variance  in  third  party's  name  is  fatal,  158. 

name  may  be  given  by  initials,  159. 

reputative  name  is  sufficient,  160. 

idem  sonans  is  sufficient,  161. 

NATIONAL  COURTS.   See  Federal  Cotjbts. 

NECESSITY; 

ground  for  discharging  juror,  1445,  1658,  1659. 

NEGATIVES. 

averment  of  in  indictment,  288-290. 

NEGLIGENCE. 

averments  in  indictments  for,  169. 
concurrent  with  malice,  when  absorbed,  1424. 

NEW  TRIAL. 

in  what  new  trials  consist. 

a  new  trial  is  an  examination  after  verdict  of  facts  and  law  not  of 
record,  1721. 
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NEW  TKIAL— (Continued). 

in  what  cases  courts  have  authority  to  grant. — after  acquittal. 
no  new  trial  after  acquittal,  1722. 
otherwise  when  verdict  was  fraudulent,  1723. 
bo  in  quasi  civil  eases,  1724. 
motion  for  new  trial  only  applicable  to  counts  where  there  has  been 

a  conviction,  1725. 
conviction  of  minor  offense  is  acquittal  of  major,  1726. 

after  conviction. 

generally  new  trial  can  be  granted  at  discretion  of  court,  1727. 

for  what  reasons. — misdirection  of  court. 

any  material  misruling  ground  for  new  trial,  1730. 

and  so  as  to  mistaken  ruling  as  to  presumption  of  fact,  1731. 

omission  to  charge  cumulatively  is  no  error,  1732. 

judge  not  required  to  charge  as  to  undisputed  law,  when  no  points  are 
tendered,  1733. 

otherwise  when  jury  fall  into  error  from  lack  of  instruction,  1734. 

abstract  dissertations  by  judge  are  not  required,  1735. 

judge  may  give  opinion  as  to  weight  of  evidence,  1736. 

preadjudication  by,  may  be  ground  for  new  trial,  1737. 

judge  may  give  supplementary  charge,  but  not  in  absence  of  defend- 
ant, 1738. 

erroneous  instruction  on  one  count  vitiates  when  there  is  general 
verdict,  1739. 

mistake  as  to  admission  or  rejection  of  evidence. 
such  error  ground  for  new  trial,  1740. 

usually  court  will  not  presume  that  illegal  evidence  had  no  effect,  1741. 
when  erroneous  ruling  is  rescinded  no  ground  for  a  new  trial,  1742. 
objection  to  avail  must  have  been  made  at  the  time,  804. 

verdict  against  law. 

jury  bound  to  receive  law  from  court,  1744. 

earlier  doctrine  in  this  respect  to  the  contrary,  1745. 

early  cases  no  longer  authoritative,  1746. 

jury  are  at  common  law  not  judges  of  law,  1749. 

court  bound  to  hear  counsel  as  to  law,  1750. 

court  may  direct  acquittal  or  conviction,  1751. 

verdict  against  evidence. 

verdict  against  evidence  may  be  set  aside,  1752. 
irregularity  in  conduct  of  jury. 

mere  inadvertent  and  innoxious  separation  not  generally  ground  for 
new  trial,  1753. 

in  some  courts  this  view  is  not  accepted,  1754. 

separation  before  case  is  opened  is  always  permissible,  1755. 

in  misdemeanors  jury  may  separate  during  trial,  1756. 

and  so  as  to  felonies  less  than  capital,  1757. 
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NEW  TKIAL— (Continued). 

but  not  generally  as  to  capital  felonies,  1758. 

court  in  such  eases  may  adjourn  from  day  to  day,  1759. 

conflict  of  opinion  as  to  whether  separation  after  committal  of  case 
is  permissible,  1760. 

courts  holding  such  separation  absolutely  fatal,  1761. 

courts  holding  such  separation  only  prima  facie  ground  for  new  trial, 
1762. 

courts  holding  such  separation  fatal  only  when  there  has  been  proof 
of  tampering,  1763. 

the  latter  is  the  prevailing  view  as  to  misdemeanors,  1764. 

prevailing  view  is  that  such  irregularities  may  be  cured  by  consent, 
1765. 

unsworn  or  improper  officer  in  charge  is  ground  for  new  trial;  in- 
trusion of  officer  during  deliberations,  1766. 

and  so  of  improper  reception  of  materials  of  proof,  1767. 

and  so  of  irregular  reception  of  books,  1768. 

and  so  of  reception  of  reports  of  trial,  1769. 

and  so  of  irregular  communications  of  court,  1770. 

and  so  of  conversing  with  others  as  to  case,  1771. 

and  so  of  presence  of  party,  1772. 

and  so  of  material  testimony  submitted  by  jury  or  others,  1773. 

and  so  of  visiting  scene  of  offense,  1774. 

but  not  accidental  intrusion  or  necessary  visit,  1775. 

mere  casual  exhibition  of  evidence  not  fatal,  1776. 

and  so  of  the  mere  approach  of  strangers,  and  trivial  conversation, 
1777. 

but  presumption  is  against  communications,  1778. 

inattention  of  juror  not  ordinarily  ground,  1779. 

but  otherwise  as  to  disobedience  to  court  resulting  in  injury,  1780. 

intoxication  ground  for  new  trial,  1781. 

so  of  casting  lots  by  jurors,  when  decisive,  1667,  1782. 

otherwise  as  to  mere  collateral  indecorum,  1783. 

absolute  preadjudication  by  juror  ground  for  new  trial  when  a  sur- 
prise, 1784. 

otherwise  when  party  could  have  known   of  prejudice  in  time  for 
challenge,  1785. 

absolute  incapacity  of  juror  a  ground,  1786. 

juror  inadmissible  to  impeach  verdict,  1787. 

and  so  are  affidavits  attacking  jury,  1788. 

misconduct  of  prevailing  party. 

such  misconduct  ground  for  new  trial,  1789. 
and  so  of  undue  influence  on  jury,  1790. 
and  so  of  tampering  with  evidence,  1791. 
and  so  of  tricks  when  operative,  1792. 

but  not  of  remarks  of  opposite  counsel  unless  objected  to  at  time, 
1513,  1793. 
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NEW  TRIAL— (Continued). 
after-discovered  evidence. 

motion  must  be  special,  1795. 

must  be  supported  by  affidavits,  1796. 

may  be  contested,  1797. 

must  be  usually  moved  before  judgment,  1798. 

evidence  must  be  newly  discovered,  1799. 

acquitted  co-defendant  as  a  witness  is  no  ground,  1800. 

nor  is  acquittal  of  defendant  of  a  part  of  a  charge  on  whieh  lie  was 

excluded  as  a  witness,  1801. 
evidence  discovered  before  verdict  should  be  given  to  jury,  1802. 
if  evidence  could  have  been  secured  at  trial,  ground  fails,  1803. 
and  so  of  withholding  papers  which  due  diligence  could  have  secured, 

1804. 
otherwise  in  cases  of  surprise,  1805. 

party  disabled  who  neglects  to  obtain  evidence  on  trial,  1806. 
evidence  must  be  material  and  not  cumulative,  1807. 
surprise  is  an  exception,  1808. 
and  so  when  evidence  is  of  a  distinct  class,  1809. 
new  trial  not  granted  merely  to  discredit  opposing  witness,  1810. 
subsequent  indictment  for  perjury  no  ground,  1811. 
evidence  should  be  such  as  to  change  result  on  merits,  1812. 
new  defense  must  not  be  merely  technical,  1813. 
acquittal  of  co-defendant  no  ground,  1814. 
otherwise  as  to  refusal  to  sever  defendants,  1815. 

absence  of  defendant  on  trial. 

such  absence  may  be  ground  for  new  trial,  1816. 

mistake  in  conduct  of  cause. 

mistake  may  be  ground  if  there  was  due  diligence,  1817. 

mistake  of  law  no  ground,  1818. 

nor  is  negligence  of  counsel,  1819. 

otherwise  as  to  blunder  or  confusion  of  witness,  1820. 

but  not  mistake  of  jury  as  to  punishment,  1821. 

surprise. 

surprise,  when  genuine  and  productive  of  injustice,  ground  for  new 

trial,  1822. 
so  of  undue  haste  in  hurrying  on  trial,  1823. 

but  absence  of  witness  no  ground  when  evidence  is  cumulative,  1824. 
ordinary  surprise  at  evidence  no  ground,  1825. 
nor  is  unexpected  bias  of  witness,  1826. 

irregularity  in  summoning  of  jury. 

ordinarily  defects  in  jury  process  no  ground,  1827. 

and  so  of  irregularity  in  finding  bill,  1828. 

otherwise  as  to  after  discovery  of  incompetency  of  juror,  1829. 

and  so  of  prejudice  of  jury,  and  popular  excitement,  1830. 
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NEW  TRIAL— (Continued). 

at  what  time  motion  must  be  made. 
motion  must  be  prompt,  1831. 
when  verdict  is  set  aside  new  trial  is  at  once  ordered,  1832. 

to  whom  motion  applies. 

any  defendant  may  move,  1833. 

defendant  must  be  personally  in  court,  1834. 

new  trial  may  be  granted  as  to  one  of  several,  1835. 

when  conviction  is  for  only  part  of  indictment. 
new  trial  goes  only  to  convicted  counts,  1836. 
conviction  of  minor  offense  is  acquittal  of  major,  1837. 

by  what  courts. 

appellate  court  may  revise  evidence  from  notes,  1838. 
conflict  of  opinion  as  to  whether  successor  of  judge  can  hear  motion, 
1839. 

in  what  form. 

rule  to  show  cause  first  granted,  1840. 
motion  must  state  reasons,  1841. 

costs. 

costs  may  await  second  trial,  1842. 

error. 

error  does  not  usually  lie  to  action  of  court,  1713.  1843b 

NIGHT-TIME. 

averment  of,  172. 

NIGHT-WALKERS, 
apprehension  of,  121. 

NIGHT- WALKING.  See  Disorderly  Conduct  and  Persons. 

NOLLE  PROSEQUI. 

a  prerogative  of  sovereign,  1310. 
when  to  be  granted,  1311. 
not  a  bar  to  indictment,  1377. 

NOLO  CONTENDERE, 
effect  of  plea  of,  1346. 

NOTARIES. 

have  no  power  to  commit  for  contempt,  1909. 

NOT  GUDLTY. 

plea  of.  See  Pleas. 
as  to  generally,  1336. 

NOVEL  ASSIGNMENT. 

in  criminal  cases,  inadmissible,  1425. 
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NUISANCE.  See  Disorderly  Conduct  and  Persons;  Disorderly  Houses. 
bill  of  particulars,  978,  1638. 
corporations  liable  for,  985. 

indictment  or  information. 

as  to  form  and  sufficiency  of,  197,  972. 
as  to  at  common  law,  972. 

ad  commune  nocumentum,  973. 
conclusion,  973. 
as  to  under  statute,  in  general,  974. 
conclusion,  975. 
continuando  clause,  976. 
ad  commune  nocumentum,  973. 

allegation. 

as  to  intent,  983. 

as  to  unlawfulness  of  act,  982. 

as  to  place  of  offense,  981. 

as  to  public  character  of  offense  charged,  979, 

as  to  time  of  offense,  980. 

continuando  clause,  167. 

general  statement  of  sufficient,  197. 

negative,  977. 
barber-shop,  charging  as  a  nuisance,  984. 
blasting  rock,  charging  as  a  nuisance,  984. 
bridge  out  of  repair,  charging  as  a  nuisance,  984. 

conclusion. 

ad  commune  nocumentum,  973. 

at  common  law,  973. 

under  statute,  975. 
continuation  clause,  167,  976. 
dam,  charging  as  a  nuisance,  984. 

distillers  delivering  slops,  charging  as  a  nuisance,  984. 
failure  to  repair  highway,  charging  as  a  nuisance,  984. 
general  statement  of  is  sufficient,  197. 
intent,  allegation  as  to,  983. 
maternity-hospital,  charging  as  a  nuisance,  984. 
mill-pond,  charging  as  a  nuisanee,  984. 
negative  averments,  977. 

obstructing  navigable  stream,  charging  as  a  nuisance,  984. 
obstructing  public  highway,  charging  as  a  nuisance,  984. 

particular  nuisances. 
barber-shop,  984. 
blasting  stone,  984. 
bridge  out  of  repair,  984. 
dam,  984. 

distillers,  delivering  slops,  984. 
failure  to  repair  highway,  984. 
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NUISANCE— (Continued). 

maternity-hospital,  984. 

mill-pond,  984. 

obstructing  navigable  stream,  984. 

obstructing  public  highway,  984. 

polluting  air,  984. 

polluting  water,  984. 

pool-room,  984. 

powder  magazine,  984. 

smoke-stack,  984. 

spring-guns,  setting  as,  984. 

stock-yards,  984. 

tippling-house,  984. 
place  of  offense,  allegation  as  to,  981. 
polluting  air,  charging  as  a  nuisance,  984. 
polluting  water,  charging  as  a  nuisance,  984. 
pool-room,  charging  as  a  nuisance,  984. 
powder  magazine,  charging  as  a  nuisance,  984. 
public  character  of  offense  charged,  979. 
smoke-stack,  charging  as  a  nuisance,  984. 
spring-guns,  charging  setting  as  a  nuisance,  984. 
stock-yards,  charging  as  a  nuisance,  984. 
time  of  offense,  allegation  as  to,  980. 
tippling-house,  charging  as  a  nuisance,  984. 
unlawfulness  of  act,  allegation  as  to,  982. 

joinder. 

as  to  generally,  986. 

distinct  offenses,  986. 

duplicity  986. 
municipal  corporations,  liability  for  nuisance,  985. 
officers,  of  municipal  corporation,  liability  for  nuisance,  985. 

persons  liable. 

as  to  generally,  985. 

corporation,  985. 

municipal  corporation,  985. 

officers  of  a  municipal  corporation,  985. 

NUL  TIEL  RECORD, 
replication  of,  1423. 

NUMBER. 

averments  of  divisible,  301. 
how  to  be  averred,  260. 

NUMERALS. 

when  allowed  in  pleading,  166,  323. 

NUNC  PRO  TUNC. 

entry  of  sentence  by,  1853. 
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OATH. 

of  jury,  form  of,  1651. 

to  jury  of  matrons,  1857. 

to  grand  jury,  1269. 

to  officer  in  charge  of  jury,  1766. 

"OBLIGATION." 
averment  of,  245. 

OBSCENE  WOBDS.  See  Obscenity,  ete. 
indictment  for,  251. 

OBSCENE  WEITING  OE  PICTURE.  See  Obscenity,  etc 
how  pleaded,  222. 

OBSCENITY,  including  obscene  language  and  literature, 
as  to  in  general,  987. 

indictment  or  information. 

as  to  requisites  and  sufficiency  in  general,  988. 

allegation. 

as  to  description.   See  "description,  setting  out  and  filing,"  this 

title. 
as  to  intent  and  knowledge,  1001. 
as  to  mailing,  1006. 
as  to  obscene  exhibitions,  992. 
as  to  obscene  language,  993. 
as  to  obscene  publication,  picture  or  print,  994. 

as  to  publication.  See  "publication,"  this  title. 

as  to  place  of  offense,  997. 

as  to  time  of  offense,  996. 

as  to.  venue,  988,  997. 

in  language  of  statute,  989. 

indecent  exposure  of  the  person,  990. 

sending  obscene  matter  through  the  mail,  991. 

negative  averments,  995. 
charging  in  the  language  of  the  statute,  989. 

indecent  exposure  of  person,  990. 

sending  obscene  matter  through  mail,  991. 
colloquium,  1000. 
conclusion,  989. 

sending  obscene  matter  through  the  mail,  991. 

description,  setting  out  and  filing. 
as  to  necessity  in  general,  1002. 
as  to  exceptions  to  the  rule,  1002. 
obscene  language,  1003. 
obscene  picture,  print  or  photograph,  1004. 
obscene  publication,  writing  and  signs,  1005. 
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OBSCENITY— (Continued) . 

foreign  language,  charging  publication  of  obscene  matter  in,  998. 

good  intention  or  motive  no  defense,  1001. 

indecent  exposure  of  person,  charging  in  language  of  statute,  990. 

indecent  writing  or  picture,  how  pleaded,  222. 

inducement  and  colloquium,  1000. 

intent. 

allegation  as  to,  1001. 

good  no  defense,  1001. 
knowledge,  allegation  as  to,  1001. 

language  charged  to  be  obscene. 

allegation  as  to,  993. 

describing  and  setting  out,  1003. 
language  of  the  statute,  charging  in,  989. 

indecent  exposure  of  person,  990. 

sending  obscene  matter  through  mail,  991. 
mailing  obscene  matter,  charging  in  language  of  statute,  991. 
mailing  obscene  or  indecent  matter,  charging,  1006. 
motive,  good,  no  defense,  1001. 
negative  averments,  995. 
obscene  exhibitions,  allegations  as  to,  992. 

obscene  language. 

allegation  as  to,  251,  993. 

describing  and  setting  out,  1003. 
obscene  picture,  print  or  photograph  charged,  describing  and  setting 

out,  222,  1004. 
obscene  publication,  picture  or  print,  allegation  as  to,  994. 
particulars  of  publication  to  be  set  out,  999. 
photograph  charged  as  obscene,  describing  and  setting  out,  1004. 

pictures  charged  as  obscene. 

allegation  as  to,  994. 

describing  and  setting  out,  1004. 
place  of  offense,  allegation  as  to,  997. 

print  charged  as  obscene. 
allegation  as  to,  994. 
describing  and  setting  out,  1004. 

publication. 

as  to  necessity  of  alleging,  998. 
in  foreign  language,  998. 
particulars  of,  999. 

publication  charged  as  obscene. 
allegation  as  to,  994. 
describing  and  setting  out,  1005. 
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OBSCENITY— (Continued) . 

sending  obscene  matter  through  the  mail,  charging  in  language  of 

statute,  991. 
sign  charged  as  obscene,  describing  and  setting  out,  1005. 
time  of  offense,  allegation  as  to,  996. 
venue,  allegation  as  to,  988,  997. 
writing  charged  as  obscene,  description  and  setting  out,  1005. 

joinder. 

of  offenses,  1008. 

of  defendants,  1007. 
duplicity,  1009. 

OBSTKTJCTING  JUSTICE, 
indictment  or  information. 

as  to  requisites  and  sufficiency  in  general,  1010,  1040.  1048. 

affidavit  on  which  information  founded. 

charging  false  certificate  to  procure  continuance,  1047. 
charging  resisting  an  officer,  1028. 

allegation. 

as  to  assaulting,  hindering  or  obstructing.     See  "assaulting,  hin- 
dering or  obstructing,"  this  title. 
as  to  consummation  of  offense,  1012. 

as  to  false  certificate  furnished  for  continuance.    See  "false  cer- 
tificate," this  title. 
as  to  falsely  assuming  to  be  an  officer,  1049. 
as  to  in  language  of  statute,  1011. 
as  to  intent  of  accused,  1015. 

as  to  interfering  or  tampering  with  witness.    See  ' '  interfering  or 

tampering  with  witness,"  this  title. 
as  to  knowledge  of  accused,  1014. 
as  to  officer  acting  in  official  capacity,  1016. 

as  to  process.    See  "process,"  this  title. 

as  to  refusal  to  assist  officer,  1037. 

as  to  refusal  to  obey  subpoena  as  witness,  1038. 

as  to  resistance  of  officer.    See  "resistance  of  officer,"  this  title. 
as  to  time  of  offense,  1013. 
assaulting,  hindering  or  obstructing  an  officer, 
as  to  allegation  in  general,  1019. 
allegations  necessary. 

as  to  in  general,  1020. 

as  to  knowledge  of  capacity  in  which  officer  acted,  1025. 

as  to  the  assault,  1021. 

as  to  the  officer,  his  authority  and  duties,  1C22. 

as  to  the  officer 's  deputization,  1024. 
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OBSTRUCTING  JUSTICE— (Continued). 

as  to  the  officer's  territorial  jurisdiction,  1023. 

as  to  the  particular  exercise  of  duty  obstructed,  1026. 

as  to  the  particular  obstruction  and  description  thereof, 
1027. 
authority  and  duties  of  officer,  necessity  of  alleging,  1022. 
authority  of  officer  to  execute  process,  allegation  of,  1034. 
charging  in  language  of  statute,  1011. 

civil  process,  resisting  officer  in  executing,  allegation,  1029. 
conclusion,  1010,  1028,  1045. 

in  charge  of  interfering  or  tampering  with  witness,  1045. 
consummation  of  offense,  as  to  necessity  of  charging,  1012. 
criminal  process,  resisting  an  officer  in  executing,  allegation,  1029. 
defective  averments,  1017. 

deputization  of  officer,  necessity  of  alleging,  1024. 
description  of  particular  obstruction,  necessity  of,  1027. 
description  of  process,  1033. 
duties  of  officer,  necessity  of  alleging,  1022. 

duty  of  officer,  particular  the  exercise  of  which  obstructed,  necessity 
of  alleging,  1026. 

false  certificate. 

as  to  for  purpose  of  procuring  continuance,  1047. 

affidavit  supporting  information,  1047. 

sufficiency  of  indictment,  1048. 
falsely  assuming  to  be  an  officer,  charging,  1049. 

hindering  an  officer.     See  "assaulting,  hindering  or  obstructing  an 

officer,"  this  title. 
indorsement  of  process,  as  to  necessity  of,  1036. 
issuance  of  process,  allegation  as  to,  1032. 
intent  of  accused,  charging,  1015. 
interfering  or  tampering  with  witness. 
as  to  allegations  generally,  1039. 

as  to  form  and  sufficiency  of  indictment  charging,  1040. 
allegation. 

as  to  accused's  knowledge  of  proceedings  and  witness'  obliga- 
tion to  attend,  allegation  of,  1044. 
as  to  indictment  and  sufficiency  thereof  in  criminal  case,  1045. 
as  to  materiality  of  testimony  of  witness,  1043. 
as  to  means  used,  1041. 
as  to  witness  having  been  subpoenaed,  1042. 
conclusion,  1046. 
knowledge  of  accused. 
as  to  charging,  1014. 

of  capacity  in  which  officer  acted,  necessity  of  alleging,  1025. 
of  proceedings  and  witness '  obligation  to  attend,  in  a  charge  of 
tampering,  1044. 
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OBSTRUCTING  JUSTICE— (Continued). 

language  of  the  statute,  charging  in,   1011. 
legality  of  process,  allegation  as  to,  1032. 

materiality  of  witness'  testimony,  allegation  of  in  charge  of  tamper- 
ing, 1043. 
means  used  to  interfere  or  tamper  with  witness,  allegation  of,  1041. 
offense,  consummation,  as  to  allegation  of,  1012. 
office,  variance  in  name  of,  1018. 

officer. 

acting  in  official  capacity,  necessity  of  charging,  1016. 

assaulting.     See  "assaulting  an  officer,"  this  title. 

hindering  an  officer.     See  "hindering  or  obstructing  an  officer," 

this  title. 
necessity  of  alleging  he  was  acting  in  official  capacity,  1016. 
possession  of  process  by,  allegation  as  to,  1035. 
refusal  to  assist,  allegation  as  to,  1037. 

resisting  an  officer.    See  "  resisting  an  officer,"  this  title. 

variance  in  name  of,  1018. 
official  capacity,  necessity  of  charging  officer  was,  1016. 
possession  by  officer  of  process,  allegation  as  to,  1035. 
preliminaries  to  issuance  of  process,  allegation  of,  1031. 

process. 

as  to  generally,  1030. 

as  to  preliminaries  as  to  issuance  of,  1031. 

authority  of  officer  to  execute,  1034. 

description  of,  1033. 

indorsement  and  return  of,  1036. 

issuance  of,  1032. 

legality  of,' 1032. 

possession  of  by  officer,  1035. 

return  of,  as  to  necessity,  1036. 
refusal  to  assist  officer,  allegation  as  to,  1037. 
refusal  to  obey  subpoena  as  witness,  1038. 
resisting  an  officer. 

as  to  allegation  of  in  general,  1019,  1028. 

affidavit  upon  which  information  based,  1028. 

conclusion  of  indictment  or  information,  1028. 

resisting  officer  in  execution  of  civil  process,  sufficiency  of  allega- 
tion, 1029. 

resistance  of  officer  in  executing  criminal  process,  sufficiency  of 
allegation,  1029. 

sufficiency  of  allegation  as  to,  generally,  1029. 
return  of  process,  as  to  necessity  of,  1036. 
Bubpcena  as  witness,  refusal  to  obey,  1038. 
subpoena  of  witness,  allegation  as  to  in  charge  of  tampering,  1042. 
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OBSTRUCTING  JUSTICE— (Continued), 
surplusage,  1017. 

territorial  jurisdiction  of  officer,  necessity  of  alleging,  1023. 
time  of  offense,  charging,  1013. 

validity  or  legal  effect  of  warrant,  allegation  as  to,  1032. 
variance  in  name  of  officer  or  office,  1018. 

witness. 

interfering  or  tampering  with.     See  "interfering  or  tampering 

with  witness,"  this  title. 
subpoena  as,  refusal  to  obey,  1038. 

joinder. 

of  counts  and  offenses,  1051. 

duplicity,  1051. 

timely  objection  by  demurrer,  1051. 
of  parties  defendant,  1050. 

OFFENSE,  STATEMENT  OF  IN  INDICTMENT. 

offense  must  be  set  forth  with  reasonable  certainty,  193. 
omission  of  essential  incidents  is  fatal,  194. 
terms  must  be  technically  exact,  195. 
not  enough  to  charge  conclusion  of  law,  196. 

excepting  in  cases  of  "common  barrators,"  "common  scolds,"  and  cer- 
tain nuisances,  197. 
matters  unknown  may  be  proximately  described,  198. 
bill  of  particulars  may  be  required,  199. 

surplusage  need  not  be  stated,  and  if  stated  may  be  disregarded,  200. 
videlicet  is  the  pointing  out  of  an  averment  as  a  probable  specification, 

201. 
assault  may  be  sustained  without  specification  of  object,  202,  203. 
act  of  one  confederate  may  be  averred  as  act  of  the  other,  204. 
descriptive  averment  must  be  proved,  205. 
alternative  statements  are  inadmissible,  206. 
disjunctive  offenses  in  statute  may  be  conjunctively  stated,  207. 
otherwise  as  to  distinct  and  substantive  offenses,  208. 
intent  when  necessary  must  be  averred,  209. 
and  so  of  guilty  knowledge,  210. 

inducement  and  aggravation  need  not  be  detailed,  211. 
particularity  is  required  for  identification  and  protection,  212. 

OFFENSES,  JOINDEE  OF.    See  Joinder  of  Offenses. 
as  to  generally,  335. 

OFFICER. 

assaulting.    See  Obstructing  Justice. 
duties  of  when  attending  jury.    See  Trial. 
as  to  generally,  1766. 
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OFFICER  DE  FACTO. 

title  not  reviewable  on  habeas  corpus,  1941. 

OFFICERS. 

officer  not  protected  by  illegal  warrant,  31. 

warrant  omitting  essentials  is  illegal,  32. 

not  necessary  for  officers  to  show  warrant,  33. 

peace   officers   may  apprehend   without   warrant   for   offenses   in   their 

presence,  and  for  past  felonies  and  breaches  of  the  peace,  34-37. 
reasonable  suspicion  convertible  with  probable  cause,  38-40. 
title  of,  how  far  to  be  detailed  in  indictment,  194,  200. 

OFFICERS  OF  COURT. 

misconduct  of  may  be  punished  by  attachment,  1899. 

OFFICERS  OF  GOVERNMENT. 

freedom  from  apprehension  or  arrest,  19. 

OLD  AGE. 

when  relieving  juror,  1627. 

OMISSIONS. 

in  indictment,  when  fatal,  324. 

OMISSIONS  IN  CHARGE. 

when  ground  for  new  trial,  1732. 

' '  ONCE  IN  JEOPARDY. ' ' 

plea  of.    See  Autrefois  Acquit. 
as  to  generally,  1426  et  seq. 

OPENING  SPEECHES, 
practice  as  to,  1496. 

OPINION  OF  JUDGE. 

as  to  facts,  when  permissible,  1736. 

OPINION  OF  JUROR. 
when  excluding,  1557. 

"OR." 

when  fatal  in  indictment,  206. 

when  in  statute,  how  to  be  pleaded,  300. 

ORAL  PLEAS. 

how  to  be  tendered,  1339. 

•'ORDER." 

meaning  of,  240. 

ORDER  OF  PLEAS.    See  Pleas. 
as  to  generally,  1347. 

ORDER  OF  PROCEEDINGS.    See  Tmal. 
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ORIGINATION  OF  PROSECUTIONS, 
conflict  as  to  right  of,  1258. 

OVERT  ACT. 

when  surplusage,  302. 

OWNERSHIP. 

how  to  be  averred,  151-154. 

PANDERING. 

as  to  generally,  1052. 

indictment  or  information. 

as  to  form  and  sufficiency,  1053. 
charging  in  language  of  statute,  1053. 
variance,  1052. 
venue,  1052. 

PAPER. 

indictment  to  be  on,  326,  327. 

PAPERS. 

what  may  go  to  jury,  1767  et  seq. 

PARDON. 

pardon  is  a  relief  from  the  legal  consequences  of  crime,  1458. 

pardon  before  conviction  to  be  exactly  construed,  1459. 

pardon  after  convietion  more  indulgently  construed,  1460. 

rehabilitation  is  restoration  to  status,  1461. 

amnesty  is  addressed  to  class  of  people,  and  is  in  nature  of  compact,  1462. 

executive  pardon  must  be  specially  pleaded;  otherwise  amnesty,  1463. 

pardons  can  not  be  prospective,  1464. 

pardon  before  sentence  remits  costs  and  penalties,  1465. 

limited  in  impeachments,  1466. 

and  so  as  to  contempts,  1467. 

must  be  delivered  and  accepted,  but  can  not  be  revoked,  1468. 

void  when  fraudulent,  1469. 
conditional  pardons  are  valid,  1470. 
pardon  does  not  reach  second  convictions,  1471. 
pardon  must  recite  conviction,  1472. 
calling  a  witness  as  state 's  evidence  is  not  pardon,  1473. 
foreign  pardons  operative  as  to  crimes  within  sovereign's  jurisdiction, 

1474. 
held  not  to  release  in  cases  of  contempt,  1919. 
may  be  applied  in  cases  of  habeas  corpus,  1953. 

PARISH. 

how  to  be  described  in  indictment,  142. 

PARTICEPS  GRIMINIS. 

name  and  description  of  in  indictment  or  information  charging  adultery, 
401. 
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PARTICULARITY. 

why  prescribed  in  indictment,  212. 

PARTICULARS,  BILL  OP. 

may  be  required  when  indictment  is  general,  1637. 
affidavit  should  be  made,  1638. 
particulars  may  be  ordered  on  general  pleas,  1639. 
action  on  particulars  not  usually  subject  of  error,  1640. 
may  be  required  when  proper,  199,  1637. 

PAWNBROKERS. 

as  to  generally,  1054. 
complaint,  1054. 

indictment  or  information. 

as  to  form  and  sufficiency,  1053. 
charging  in  language  of  the  statute,  1055. 
negativing  exceptions,  1056. 

PEACE. 

binding  over  to,  as  part  of  sentence,  123,  1886. 

PEACE  OFFICER. 

practice  as  to  apprehension  and  committal  by.    See  Aekest. 
as  to  generally,  24-98. 

PENALTIES. 

when  cancelled  by  pardon,  1465. 

PENCIL  WRITING. 

when  sufficient  in  pleading,  328. 

PEREMPTORY  CHALLENGES.    See  Challenges. 
as  to  generally,  1546. 

prosecution  has  no  peremptory  challenge,  but  may  set  aside  juror,  1546. 
practice  is  under  direction  of  court,  1547. 
defendant  may  peremptorily  challenge  at  common  law,  1548. 
rule  as  to  joint  defendants,  1549. 
on  preliminary  issues  no  challenge,  1550. 
nor  on  collateral  issues,  1551. 
right  ceases  when  panel  is  complete,  1552. 

in  misdemeanors  no  peremptory  challenges  at  common  law,  1553. 
matured  challenge  can  not  ordinarily  be  recalled,  1554. 
right  is  to  reject,  not  select,  1555. 

PERJURY. 

before  grand  jury,  1286,  1306. 
indictment  or  information. 

as  to  generally,  1057. 

as  to  form  and  sufficiency  in  general,  1058. 

accused's  intention  must  be  averred,  1064,  1112. 
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PERJURY—  (Continued) . 

accused's  knowledge  of  falsity  must  be  averred,  1067,  1111. 
action  pending  in  proceedings  in  which  perjury  committed,  allega- 
tion of,  1075. 
administering  the  oath)  as  to  in  general,  1091. 
administration  of  oath  and  by  whom,  1094. 
admissibility  of  testimony  must  be  alleged,  1099. 
affidavit  alleged  to  be  false  should  be  set  out,  1096. 
affidavit,  making  in  general,  1091,  1092. 

affidavit,  materiality  of.  See  ' '  materiality  of  testimony  or  affidavit, ' ' 
this  title. 

affidavit  in  ex  parte  proceedings  charged  to  be  false,  necessary  alle- 
gations, 1101. 

allegation. 

as  to  action  pending  in  cause  under  investigation,  1075. 

as  to  administering  the  oath.    See  ' '  oath,  the, ' '  this  title. 
as  to  appointment  or  election  and  qualification  of  officer  adminis- 
tering oath,  1090. 

as  to  authority  and  jurisdiction  to  administer  oath.    See  ' '  author- 
ity and  jurisdiction  to  administer  oath, ' '  this  title. 
as  to  competency  and  admissibility  of  testimony,  1099. 
as  to  different  perjuries,  1069. 
as  to  extra-judicial  oaths,  1081. 

as  to  false  matter.    See  "setting  forth  false  matter,"  this  title. 

as  to  intent,  1064,  1112. 

as  to  immaterial  matters,  1100. 

as  to  issues  in  case  under  investigation,  1076. 

as  to  jurisdiction  of  court,  officer  or  body,  1063. 

of  corporation  court,  1063. 

of  grand  jury,  1063. 

of  justices'  court,  1063. 

of  legislative  committee,  1063. 

of  referee,  1063. 

of  regimental  court  of  inquiry,  1063. 
as  to  knowledge  of  falsity  on  part  of  accused,  1111. 

as  to  materiality  of  affidavit,  oath,  or  testimony.  '  See  "ma- 
teriality of  testimony  or  affidavit,"  this  title. 

as  to  matter  under  investigation  in  cause  in  which  perjury  com- 
mitted, 1075. 

as  to  name  of  action  in  cause  under  investigation,  1077. 

as  to  name  of  officer  in  non-judicial  proceedings  administering 
oath,  1089. 

as  to  names  of  parties  in  action  under  investigation,  1078. 

as  to  necessity  for  oath,  1098. 
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PEE  JURY—  (Continued ) . 

as  to  oath  administered.    See  "oath,  the,"  this  title. 

as  to  place,  1066. 

as  to  pleadings  in  case  under  investigation,  1076. 

as  to  proceedings  in  which  offense  committed.     See  "description 

of,  proceedings, ' '  this  title. 
as  to  qualification  of  judge,  officer  or  body  administering  oath, 

1090. 
as  to  record  in  proceedings  under  investigation  in  which  the  per- 
jury committed,  1079. 

common-law  rule,  1079. 
as  to  results  of  proceedings  in  which  perjury  committed,  1080. 
as  to  subornation  of  perjury,  1071. 

attempts,  1072. 
as  to  time,  1065. 
as  to  venue,  1059. 

at  common  law,  1060. 
as  to  voluntary  oaths,  1081. 
in  appropriate  technical  words,  1067. 
of  facts  showing  jurisdiction  of  court,  officer  or  body,  1063. 

of  corporation  court,  1063. 

of  grand  jury,  1063. 

of  justices'  court,  1063. 

of  legislative  committee,  1063. 

of  referee,  1063. 

of  regimental  court  of  inquiry,  1063. 
of  facts  showing  materiality,  1097. 
appointment  or  election  and  qualification  of  officer  administering  oath 

must  be  alleged,  1090. 
appropriate  technical  words,  allegation  in,  1067. 
"corruptly,"  necessary  when,  1067. 
"falsely,"  essential  at  common  law,  1067. 
"feloniously,"  as  to  necessity  of,  1067. 
"knowingly,"  as  to  necessity  of,  1067. 
"wilfully,"  as  to  necessity  of,  1067. 

assignment  of  perjury. 

as  to  generally,  1110. 

allegation  of  accused's  intent,  1112. 

allegation  of  accused's  knowledge  of  falsity,  1067,  1111. 

divisibility  of  assignments  in,  200,  302,  303. 

joinder  of  assignments,  1069. 

testimony  on  information  and  belief,  1111. 
at  common  law,  allegation  as  to  venue,  1060. 
attempt  to  suborn,  allegation  as  to,  1072. 
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authority  and  jurisdiction  to  administer  oath. 
as  to  allegation  of,  1082. 

at  common  law,  1083. 

under  American  statutes,  1084. 
as  to  of  court,  generally,  1082. 

at  common  law,  1083. 

under  American  statutes,  1084 
as  to  of  officer,  generally,  1086. 

as  to  name  of  officer,  1086. 

justices  of  the  peace,  1087. 

ministerial  officers,  1088. 

quasi- judicial  officer  or  body,  1088. 
appointment,  election  and  qualification  of  officer,  1090. 
competency  of  testimony  or  witness,1  1085. 
description  of  tribunal  or  officer  administering  oath,  1089. 
non-judicial,  proceedings,  name  of  officer  must  be  set  out,  1089. 
voidable  proceedings,  1085. 

tody  administering  oath. 

allegation  of  authority  and  jurisdiction,  1088. 

description  of,  1089. 

qualification  must  be  alleged,  1090. 
charging  in  language  of  statute,  1061. 

common-law  rule  as  to  setting  out  record  of  proceedings  in  which 
perjury  committed,  1079. 

competency  of  testimony  or  witness. 

as  to  generally,  1085. 

must  be  alleged,  1099. 
conclusion,  1073. 
corporation,  liability  for,  1113. 
corporation  court,  allegation  showing,  1063. 

"corruptly"  swore,  as  to  necessity  of  alleging  offense  was,  1067. 
court's  authority  and  jurisdiction  to  administer  oath,  alleging,  1082. 
court's  jurisdiction,  allegations  showing,  1063. 
criminal  cause,  allegation  as  to  matter  under  investigation,  1075. 
description  of  officer  of  tribunal  administering  oath,  1089. 

description  of  proceedings. 

as  to  in  which  the  perjury  was  committed,  1074. 
action  pending,  1075. 

allegation  as  to  issues  and  pleading,  1076. 
allegation  of  name  of  action,  1077. 
allegation  of  names  of  parties,  1078. 
extra-judicial  oaths,  1081. 

perjury  under  statute,  1081. 
issue  and  pleading  in  the  cause  under  investigation,  1075. 
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matter  under  investigation,  1075. 

criminal  cause,  1075. 
name  of  action,  allegation  of,  1077. 

names  of  parties  to  action  under  investigation,  allegation  of,  1078. 
pleadings  and  issues  in  cause  under  investigation,  allegation  as 
to,  1076. 

record  of  proceedings  under  investigation. 

as  to  setting  out,  211,  218  et  seq.,  1079. 

common-law  rule,  1079. 
result  of  proceeding  under  investigation,  setting  out,  1080. 

setting  out  record  of  proceedings  under  investigation. 
as  to  generally,  1079. 
common-law  rule,  1079. 
setting  out  result  of  proceedings  under  investigation,  1080. 
voluntary  affidavits,  1081. 

perjury  under  statute,  1081. 
different  perjuries,  joinder  of,  1069. 
elections,  false  oath  in,  allegation,  1106. 
election  or  appointment  and  qualification  of  officer  administering  oath 

must  be  alleged,  1090. 
ex  parte  proceedings,  necessary  allegations,  1101. 

extra-judicial  and  quasi-judicial  oaths. 

as  to  generally,  1102. 

as  to  description  of,  1081. 

before  grand  jury,  allegations,  1103. 

before  taxing  officer,  allegations,  1104. 

in  elections,  1106. 

in  insolvency  proceedings,  1105. 

in  registration  of  voters,  1106. 

in  supplementary  proceedings,  1105. 

perjury  under  statute,  1081. 
facts  showing  materiality  must  be  alleged,  1097. 
"falsely"  swore,  necessity  of  alleging,  1067. 
false  oath  before  grand  jury,  1286,  1306. 
"feloniously"  acted,  necessity  of  alleging,  1067. 
foreign  language,  assigning  perjury  in  testimony  given  in,  1108. 
form  of  oath,  as  to  in  general,  1091,  1093. 
form  prescribed  by  code  or  statute,  following,  1062. 
grand  jury,  false  oath  or  testimony  before,  allegations,  1103. 
immaterial  matters,  averment  of,  1100. 
information  and  belief,  affidavit  or  testimony  on,  assigning  perjury 

1111. 
innuendo,  1068. 
insolvency  proceedings,  false  affidavit  of  testimony  in,  allegation,  1105. 
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issues  and  pleadings  in  eause  under  investigation,  allegation  as  to, 

1076. 
intent  of  accused  must  be  averred,  1064,  1112. 
jurisdiction  of  court  or  officer  or  body,  allegation  showing,  1063. 

corporation  court,  1063. 

grand  jury,  1063. 

justices'  court,  1063. 

legislative  committee,  1063. 

referee,  1063. 

regimental  court  of  inquiry,  1063. 
justice  of  the  peace,  administering  oath,  allegation  of  competency 

and  jurisdiction  to  administer,  1087. 
"knowingly"  swore  falsely,  necessity  of  alleging,  1067. 
knowledge  of  falsity  by  accused  must  be  averred,  1111. 
language  of  statute,  charging  in,  1061. 
making  affidavit  or  oath,  1091,  1092. 
manner  of  pleading  materiality,  1096. 
manner  of  taking  oath,  1093. 

materiality  of  testimony  or  affidavit. 
as  to  generally,  1095. 
as  to  manner  of  pleading,  1096. 
as  to  necessity  for  oath,  allegation  as  to,  1098. 
averment  as  to  competency  and  admissibility  of  testimony,  1099. 
averment  as  to  immaterial  matters,  1100. 
averment  as  to  necessity  for  oath,  1098. 
averment  of  facts  showing  materiality  necessary,  1097. 
in  ex  parte  proceedings,  1101. 

in  extra-judicial  and  quasi- judicial  oaths.  See  "extra-judicial 
and  guasi-judicial  oaths,"  this  title. 

matter  under  investigation  in  the  cause  in  which  perjury  committed, 
alleging,  1075. 

ministerial  officer  administering  oath,  allegation  of  authority  and 
jurisdiction,  1088. 

name  of  action  in  which  perjury  committed,  alleging,  1077. 

name  of  officer  administering  oath,  alleging,  1086. 

names  of  parties  to  action  in  whieh  perjury  committed,  alleging,  1078. 

necessity  for  oath  must  be  alleged,  1098. 

negative  averments,  1070. 

non-judicial  proceedings  occasion  of  perjury,  name  of  officer  adminis- 
tering oath  must  be  set  out,  1089. 

oath,  the. 

as  to  administering  in  general,  1091. 
administration  of  oath  and  by  whom,  1091,  1094. 
form  of,  in  general,  1091,  1093. 
making  affidavit  or  oath,  1091,  1092. 
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manner  of  taking,  1093. 
setting  out  oath,  213,  218  et  seq. 

officer  or  tribunal  administering  oath. 
allegation  of,  1086. 
description  of,  1089. 

parties  to  action  in  which  perjury  committed,  names  to  be  alleged, 
1078. 

place,  allegation  as  to,  1066. 

pleadings  and  issues  in  action  in  which  perjury  committed,  alleging, 
1076. 

qualification  of  judge,  officer  or  body  administering  oath  must  be 
alleged,  1090. 

quasi-judicial  officer  or  body  administering  oath,  allegation  of  author- 
ity and  jurisdiction,  1088. 

record  of  proceedings  under  investigation. 

as  to  setting  out,  1079. 

common-law  rule,  1079. 
registration  of  voters,  false  oath  in,  allegations,  1106. 
result  of  proceeding  in  which  perjury  committed,  setting  out,  1080. 

setting  forth  false  matter. 

according  to  substance  and  effect,  1107. 
as  to  testimony  in  a,  foreign  language,  1108. 
assigning  perjury  upon  affidavit,  1101,  1109. 
variance,  1109. 

setting  out  record  of  proceedings  under  investigation. 

as  to  generally,  1079. 

common-law  rule,  1079. 
Betting  out  result  of  proceeding  in  which  perjury  committed,  1080. 

subornation  of  perjury. 

allegation  as  to,  1071. 

attempt  to  suborn,  1072. 
substance  and  effect,  setting  forth  false  matter  according  to,  1107. 
supplementary  proceedings,  false  affidavit  or  testimony  in,  allegations, 

1105. 
taxing  office,  false  oath  before,  allegations,  1104. 
technical  words,  allegation  in,  213,  1067. 
testimony,  competency  of,  1085. 
testimony,  competency  and  admissibility  must  be  alleged,  1099. 

testimony,   materiality  of.     See   "materiality   of  testimony  or  affi- 
davit," this  title. 
testimony  on  information  and  belief,  assigning  perjury,  1111. 
time,  allegation  as  to,  1065. 
tribunal  or  body  administering  oath,  description  ofj  1089. 
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variance,  1109. 
venue,  allegation  as  to,  1059. 

at  common  law,  1060. 
voidable  proceedings,  authority  and  jurisdiction  to  administer  oath, 
1085. 

voluntary  affidavits. 

description  of,  1081. 

perjury  under  statute,  1081. 
"wilfully"  swore  falsely,  necessity  of  alleging,  1067. 
witness,  competency  of,  1085. 

joinder. 

of  assignments  of  perjury,  1069. 

of  defendants  in  not  permissible,  352. 

parties  liable. 

as  to  generally,  1113. 

corporations,  1113. 

infants,  1114. 
when  ground  for  new  trial,  1811. 

PERSON. 

how  to  be  named  in  indictment  or  information.    See  Name. 
as  to  generally,  138  et  seq. 

PERSONAL  CHATTELS,  DESCRIPTION  OP. 
indefinite,  insensible,  or  lumping  descriptions. 

personal  chattels,  when  subjects  of  an  offense,  must  be  specifically 
described,  254. 

when  notes  are  stolen  in  a  bunch,  denominations  may  be  proximately 
given,  255. 

certainty  must  be  such  as  to  individuate  offense,  256. 

"dead"  animals  must  be  averred  to  be  such;  "living"  must  be  speci- 
fically described,  257. 

when  only  specified  members  of  a  class  are  subjects  of  offense,  then 
specifications  must  be  given,  258. 

minerals  must  be  averred  to  be  severed  from  realty,  259. 

variance  in  number  or  value  is  immaterial,  260. 

value. 

value  must  be  assigned  when  larceny  is  charged,  262. 
larceny  of  "piece  of  paper"  may  be  prosecuted,  263. 
value  essential  to  restitution,  and  also  to  mark  grades,  264. 
legal  currency  need  not  be  valued,  265. 

when  there  is  lumping  valuation,  conviction  can  not  be  had  for  stealing 
fraction,  266. 
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♦ERSONAL  CHATTELS,  DESCRIPTION  OF— (Continued). 
money  and  coin. 

money  must  be  specifically  described,  267. 

when  money  is  given  to  change,  and  change  is  kept,  indictment  can  not 
aver  stealing  change,  268. 

PERSONS,  DISORDERLY.    See  Disobdeely  Conduct  and  Peesons. 

PETIT  JURY.    See  Chaujsnges,  Juey. 

"PIECE  OF  PAPER. '» 
averment  of,  249. 

PIMPING. 

indictment  or  information. 

as  to  form  and  sufficiency  of,  1116. 

negativing  defenses,  1117. 
duplicity,  1118. 

PIRACY. 

indictment  or  information. 

as  to  form  and  sufficiency  in  general,  1119. 

allegation. 

as  to  nationality  of  ships  and  sailors,  1122. 

as  to  piratical  murder  or  manslaughter,  1123. 

as  to  place,  1121. 

as  to  time,  1121. 

as  to  venue,  1120. 
murder  or  manslaughter,  piratical,  allegation  of,  1123. 
nationality  of  ships  and  sailors,  allegation  of,  1122. 
piratical  murder  or  manslaughter,  allegation  as  to,  1123. 
place  of  offense,  allegation  as  to,  1121. 
sailors,  allegation  as  to  nationality  of,  1122. 
ships,  allegation  as  to  nationality  of,  1122. 
time  of  offense,  allegation  as  to,  1121. 
venue,  allegation  showing,  1120. 

joinder. 

of  counts,  1125. 
of  defendants,  1124. 

PLACE. 

in  indictments  and  informations.    See  the  Specific  Crimes. 
as  to  generally,  181-192. 
statement  of  in  indictment,  181. 
enough  to  lay  venue  within  jurisdiction,  181. 

when  act  is  by  agent,  principal  to  be  charged  as  of  place  of  act,  182. 
when  county  is  divided,  jurisdiction  is  to  be  laid  in  court  of  locus 
delicti,  183. 
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when  county  includes  several  jurisdictions,  jurisdiction  must  be  speci- 
fied, 184. 
name  of  state  not  necessary  to  indictment,  185. 
sub-description  in  transitory  offenses  immaterial,  186. 
but  not  in  matters  of  local  description,  187. 
"county  aforesaid"  is  enough,  188. 

title,  when  changed  by  legislature,  must  be  followed,  189. 
venue  must  follow  fine,  190. 

in  larceny  venue  may  be  laid  in  place  where  goods  are  taken,  191. 
omission  of  venue  is  fatal,  192. 

PLEA. 

guilty  or  not  guilty. 

plea  of  not  guilty  is  general  issue,  1338. 

plea  is  essential  to  issue,  1337. 

omission  of  similiter  not  fatal,  1338. 

in  felonies  pleas  must  be  in  person,  1339. 

pleas  must  be  several,  1340. 

plea  of  guilty  reserves  motion  in  arrest  and  error,  1341. 

may  at  discretion  be  withdrawn,  1342. 

mistakes  in  may  be  corrected,  1343. 
after  plea  degree  of  offense  may  be  ascertained  by  witnesses,  1344. 
plea  of  not  guilty  may  be  entered  by  order  of  court,  1345. 
plea  of  nolo  contendere  equivalent  to  guilty,  1346. 

special  pleas. 

repugnant  pleas  can  not  be  pleaded  simultaneously,  1347. 

in  practice  special  plea  is  tried  first,  1348. 

judgment  against  defendant  on  special  plea  is  respondeat  ouster,  1349. 

plea  to  the  jurisdiction. 

jurisdiction  may  be  excepted  to  by  plea,  1350. 

plea  in  abatement. 

error  as  to  defendant 's  name  may  be  met  by  plea  in  abatement,  1351. 

and  so  of  error  in  addition,  1352. 

judgment  for  defendant  no  bar  to  indictment  in  right  name,  1353. 

after  not  guilty  plea  in  abatement  is  too  late,  1354. 

plea  to  be  construed  strictly,  1355. 

defendant  may  plead  over,  1356. 

other  special  pleas. 

plea  of  non-identity  only  allowed  in  cases  of  escape,  1357. 

plea  of  insanity  allowed  under  special  statute,  1358. 

plea  to  constitution  of  grand  jury  must  be  sustained  in  fact,  1359. 

pendency  of  other  indictment  no  bar,  1360. 

plea  of  pregnancy,  1857. 
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PLEA— (Continued) . 

plea  of  law  is  for  court,  1361. 

ruling  for  prosecution  on  special  plea  is  equivalent  to  judgment  on 
demurrer,  1362. 

autrefois  acquit  or  convict — as  to  nature  of  judgment. 

acquittal  without  judgment  a  bar,  but  not  always  conviction,  1364. 

arbitrary  discharge  may  operate  as  an  acquittal,  1366. 

record  of  former  judgment  must  have  been  produced,  1367. 

court  must  have  had  jurisdiction,  1368. 

judgment  by  court-martial  no  bar,  1369. 

and  so  of  police  and  municipal  conviction,  1370. 

of  courts  with  concurrent  jurisdiction,  the  court  first  acting  has  con- 
trol, 1371. 

offense  having  distinct  aspectB  successive  governments  may  prosecute, 
1372. 

proceedings  for  contempt  no  bar,  1374. 

nor  proceedings  for  habeas  corpus,  1375. 

ignoramus  and  quashing  no  bar,  1376. 

nor  is  nolle  prosequi  or  dismissal,  1377. 

after  verdict  nolle  prosequi  a  bar,  1378. 

discharge  for  want  of  prosecution  not  a  bar,  1379. 

foreign  statutes  of  limitation  a  bar,  1380. 

fraudulent  prior  judgment  no  bar,  1381. 

nor  is  pendency  of  prior  indictment,  1382. 

nor  is  pendency  of  civil  proceedings,  1383. 

new  trial  after  conviction  of  minor  is  bar  to  major,  1385. 

as  to  form  of  indictment. 

if  former  indictment  could  have  sustained  a  verdict,  judgment  is  a 

bar,  1387. 
judgment  on  defective  indictment  is  no  bar,  1388. 
same  test  applies  to  acquittal  of  principal  or  accessary,  1389. 
acquittal  on  one  count  does  not  affect  other  counts;   but  otherwise 

as  to  conviction,  1390. 
acquittal  from  misnomer  or  misdescription  no  bar,  1391. 
nor  is  acquittal  from  variance  as  to  intent,  1392. 
otherwise  as  to  variance  as  to  time,  1393. 
acquittal  on  joint  indictment  a  bar  if   defendant  could  have  been 

legally  convicted,  1394. 
acquittal  from  merger  no  bar,  1395. 
where  an  indictment  contains  a  minor  offense  inclosed  in  a  major,  a 

conviction  or  acquittal  of  minor  bars  major,  1396. 
conviction  of  major  offense  bars  minor  when  on  first  trial  defendant 

could  have  been  convicted  of  minor,  1397. 
prosecutor  may  bar  himself  by  selecting  a  special  grade,  1398. 
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PLEA — (Continued). 
as  to  nature  of  offense. 

when  one  unlawful  act  operates  on  separate  objects,  conviction  as  to 
one  object  does  not  extinguish  prosecution  as  to  other;  e.  g., 
when  two  persons  are  simultaneously  killed,  1399-1403. 

otherwise  as  to  two  batteries  at  one  blow,  1404. 

so  where  several  articles  are  simultaneously  stolen,  1406. 

when  one  act  has  two  or  more  indictable  aspects,  if  the  defendant 
could  have  been  convicted  of  either  under  the  indictment,  he 
can  not  be  convicted  of  the  two  successively,  1407. 

so  in  liquor  cases,  1408. 

severance  of  identity  by  place,  1409. 

severance  of  identity  by  time,  1410. 

but  continuous  maintenance  of  nuisances  can  be  successively  indicted, 
1411. 

conviction  of  assault  no  bar  (after  death  of  assaulted  party)  to  indict- 
ment for  murder,  1412. 

practice  under  plea. 

plea  must  be  special,  1413. 

must  be  pleaded  before  not  guilty,  1414. 

verdict  must  go  to  plea,  1415. 

identity  of  offender  and  offense  to  be  established,  1416. 

identity  may  be  proved  by  parol,  1417. 

plea,  if  not  identical,  may  be  demurred  to,  1418. 

burden  of  proof  is  on  defendant,  1419. 

when  replication  is  nul  tiel  record  issue  is  for  court,  1420. 

replication  of  fraud  is  good  on  demurrer,  1421. 

on  judgment  against  defendant  he  is  usually  allowed  to  plead  over, 

1422. 
prosecution  may  rejoin  on  its  demurrer  being  overruled,  1423. 
issue  of  fact  is  for  jury,  1424. 
novel  assignment  not  admissible,  1425. 

once  in  jeopardy. 

constitutional  limitation  taken  from  common  law,  1426. 

but  in  some  courts  held  more  extensive,  1427. 

rule  may  extend  to  all  infamous  crimes,  1428. 

in  Pennsylvania,  any  separation  in  capital  cases  except  from  actual 

necessity  bars  further  proceedings,  1429. 
so  in  Virginia,  1430. 
and  in  North  Carolina,  1431. 
and  in  Tennessee,  1432. 
and  in  Alabama,  1433. 
and  in  California,  1434. 

in  the  federal  courts  a  discretionary  discharge  is  no  bar,  1436. 
so  in  Massachusetts,  1437. 
so  in  New  York,  1438. 
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PLEA— (Continued). 

so  in  Maryland,  1439. 

so  in  Mississippi  and  Louisiana,  1440. 

so  in  Illinois,    Ohio,    Indiana,    Michigan,    Iowa,    Nebraska,    Nevada, 

Arkansas,  and  Texas,  1441. 
so  in  Kentucky,  Georgia,  and  Missouri,  1442. 
so  in  South  Carolina,  1443. 
no  jeopardy  on  defective  indictment,  1444. 
illness  or  death  of  juror  is  sufficient  excuse  for  discharge,  1445. 
discharge  of  jury  from  intermediately  discovered  incapacity  no  bar, 

1446. 
conviction  no  bar  when  set  aside  for  defective  ruling  of  judge,  1447. 
and  so  of  discharge  from  sickness  of  defendant,  1448. 
discharge  from  surprise  a  bar,  1449. 
discharge  from  statutory  close  of  court  no  bar,  1450. 
and  so  from  sickness  of  judge,  1451. 
and  so  from  death  of  judge,  1452. 
but  not  from  sickness  or  incapacity  of  witness,  1453. 
until  jury  are  ' '  charged ' '  jeopardy  does  not  begin,  1454. 
waiver  by  motion  for  arrest,  new  trial,  or  writ  of  error,  1455. 
in  misdemeanors  separation  of  jury  permitted,  1456. 
plea  must  be  special;  record  must  specify  facts,  1457. 

PLEA  IN  ABATEMENT.    See  Abatement,  Plea  in;  Pleas. 
PLEA  OP  PAKDON. 

pardon  is  a  relief  from  the  legal  consequences  of  crime,  1458. 

pardon  before  conviction  to  be  rigidly  construed,  1459. 

pardon  after  conviction  more  indulgently  construed,  1460. 

rehabilitation  is  restoration  to  status,  1461. 

amnesty  is  addressed  to  class  of  people,  and  is  in  nature  of  compact,  1462. 

executive  pardon  must  be  specially  pleaded,  otherwise  amnesty,  1463. 

pardons  can  not  be  prospective,  1464. 

pardon  before  sentence  remits  costs  and  penalties,  1465. 

limited  in  impeachments,  1466. 

so  as  to  contempts,  1467. 

must  be  delivered,  1468. 

void  when  fraudulent,  1469. 
conditional  pardons  are  valid,  1470. 
pardon  does  not  reach  second  conviction,  1471. 
pardon  must  reeite  conviction,  1472. 

calling  a  witness  as  state's  evidence  is  not  pardon,  1473. 
foreign  pardons  operative  as  to  crimes  within  sovereign's  jurisdiction, 
1474. 

PLEADING. 

waivers  in,  1668,  1692. 

PLEADING  OVEB. 

practice  as  to,  1330-1333. 
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POLICE  CONVICTIONS. 

when  reviewable  by  habeas  corpus,  1945. 

POLICE  JUDGMENT. 

when  a  bar  to  further  proceedings,  1370, 

POLICE  OFFICES. 

apprehension  by.    See  Apprehension  or  Accused. 

as  to  generally,  24-98. 
revision  of  arrest  by  habeas  corpus,  1862. 

POLITICAL  OFFENSES. 

no  extradition  for.    See  Extradition. 
as  to  generally,  80. 

POLLING  JUET. 
when  a  right,  1683. 

POLLS. 

challenges  to.    See  Challenges. 
as  to  generally,  1546  et  seq. 

POOL-EOOM.    See  Games  and  Gamino. 

POSSESSION  OP  BUEGLAES'  TOOLS.    See  Bubglabt. 

POSTPONEMENT.    See  Continuance. 

PEEAMBLE  OP  STATUTE, 
effect  of,  271-288. 

PEEGNANCY. 

ground  for  respite  in  capital  cases,  1857. 

PEEJUDICB. 

when  ground  for  challenge.    See  Challenge. 

preadjudication  of  case  is  ground  for  challenge,  1557. 

but  opinions  thrown  out  as  jest,  or  as  vague,  loose  talk,  do  not  ordinarily 

disqualify,  1558. 
nor  does  a  general  bias  against  crime,  1559. 
views  held  in  particular  jurisdictions,  1560-1587. 
opinion  must  go  to  whole  ease,  1588. 

juror  must  answer  questions,  though  not  to  inculpate  himself,  1589. 
must  first  be  sworn  on  voir  dire,  1590. 
court  may  ask  questions,  1591. 
only  party  prejudiced  may  challenge,  1592. 
juror  may  be  examined  as  to  details,  1593. 
bias  must  go  to  immediate  issue,  1594. 
relationship  a  cause  for  challenge,  1595. 
and  so  of  prior  connection  with  case,  1596. 
and  so  of  participation  in  cognate  offense,  1597. 
and  so  of  pecuniary  interest  in  result,  1598. 
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PREJUDICE— (Continued) . 

and  so  of  irreligion  and  infamy,  1599. 

and  so  of  conscientious  scruples  as  to  capital  punishment,  1600. 

and  so  of  other  conscientious  ■  scruples,  1601. 

and  so  of  belief  that  statute  is  unconstitutional,  1602. 

membership  of  specific  "vigilance"  associations,  or  proscriptive  organi- 
zations, may  disqualify,  but  not  of  general  association  to  put  down 
crime,  1604. 

when  ground  for  new  trial,  1784. 

popular,  when  ground  for  new  trial,  1830. 

PREMISES. 

description  of,  187. 

view  of,  when  granted,  1642. 

PRESENCE  OE  DEFENDANT  IN  COURT. 

defendant's  appearance  must  be  in  person,  1475. 

in  felonies  must  be  in  custody,  1476. 

right  may  be  waived  in  misdemeanors  of  nature  of  civil  process,  1477. 

in  such  cases  waiver  may  be  by  attorney,  1478. 

removal  of  defendant  for  turbulent  conduct  does  not  militate  against 

rule,  1479. 
involuntary  illness  not  a  waiver,  1480. 
presence  essential  at  arraignment  and  empanelling,  1481. 
also  at  reception  of  testimony,  1482. 
also  at  charge  of  court,  1483. 
at  view  of  premises,  1642. 

but  not  at  making  and  arguing  of  motions,  1484. 
presence  essential  at  reception  of  verdict,  1485. 
and  at  sentence,  1486. 
presence  presumed  to  be  continuous,  1487. 

PRESENTMENT, 
by  grand  jury,  127. 

PRESIDENT. 

power  of  as  to  habeas  corpus,  1924. 
power  of  as  to  pardon.    See  Pabdon, 

PRESUMPTION. 

erroneous  charging,  1731. 

as  to  ground  for  new  trial,  1731. 

PREVENTION. 

an  incidental  object  of  punishment,  1888  et  seq. 

PRINCIPAL. 

chargeable  with  agent's  act,  204. 

PRINCIPAL  AND  ACCESSARY, 
when  joined  in  indictment,  354. 
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PRISON. 

mode  of  sentence,  1858  et  seq. 

PKISONEE.     See  Dependant. 

PRIVATE  PERSONS,  POWER  TO  APPREHEND. 

peace  officers  may  require  aid  from  private  persons^  41. 

officers  may  have  special  assistants,  42. 

pursuers  of  felon  are  protected,  43. 

private  persons  may  apprehend  with  probable  cause,  44. 

may  use  force  necessary  to  prevent  felony,  45. 

may  arrest  felon  after  escape,  46. 

may  interfere  to  prevent  riot,  47. 

and  so  as  to  other  offenses,  48. 

PRIVATE  STATUTES, 
how  to  be  pleaded,  273. 

PRIVILEGE  PROM  APPREHENSION  OE  ARREST, 
as  to  generally,  10. 
ambassadors,  15. 
army  officers  and  soldiers,  16. 
attendance  on  federal  court,  14. 
attorneys  trying  cause,  13. 
consuls,  17. 

defendant  in  criminal  case,  20. 
employees  and  officers  of  government,  19. 
judge  hearing  cause,  13. 
jurors  in  cause,  13. 

members  of  congress  and  of  legislature,  18. 
officers  and  employees  of  government,  19. 

parties. 

non-resident,  12. 
resident,  11. 

witnesses. 

in  criminal  cause,  20. 
non-resident,  12. 
resident,  11. 

PRIVILEGE  OE  JUROR. 

from  apprehension  or  arrest,  13. 

when  he  may  arrest,  in  order  to  release,  1627. 

PRIZE-FIGHTING. 

indictment  or  information. 

as  to  form  and  sufficiency  of,  1126. 
negativing  exceptions,  1126. 
public  place,  1126. 
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PROBABLE  CAUSE. 

sufficient  to  justify  binding  over,  114. 

sufficient  to  justify  finding  bill,  1288,  1289. 

sufficient  on  habeas  corpus,  1947. 

PROCESS. 

may  be  enforced  by  attachment.    See  Contempt. 
as  to  generally,  1895. 

PROFANE  LANGUAGE  OR  SWEARING.    See  Profanity. 
as  public  nuisance.    See  Disorderly  Conduct  and  Persons. 
indictment  for,  251. 

PROFANITY. 

indictment  or  information,  251. 
form  and  sufficiency  of,  1127. 

"PROMISSORY  NOTE." 
averment  of,  234. 

PROOF. 

what  requisite  in  habeas  corpus.    See  Habeas  Corpus. 

as  to  generally,  1947. 
what  requisite  before  committing  magistrate,  112,  113. 

PROPERTY. 

attachment  of,  to  collect  fine,  1862. 

averment  of,  248. 

leasing  for  prohibited  purposes.    See  Leasing  Property. 

seizure  of,  55. 

PROSECUTING  ATTORNEY.    See  Attorney-General;  Counsel. 
when  allowance  necessary  to  writ  of  error,  1707. 
may  employ  associates,  1489. 

PROSECUTION. 

usually  begins  with  oath  before  magistrate,  24. 

offieer  may  be  described  by  office,  25. 

to  arrest,  corporal  control  and  notice  are  essential,  22. 

but  notice  may  be  by  implication,  23. 

institution  of.     See  Grand  Jury. 

conflict  of  opinion  as  to  power  of  grand  jury  to  originate  prosecutions, 

1258. 
theory  that  such  power  belongs  to  grand  jury,  1260. 
theory  that  grand  juries  are  limited  to  cases  of  notoriety,  or  in  their  own 

knowledge,  or  given  to  them  by  court  or  prosecuting  officers,  1261. 
theory  that  grand  juries  are  restricted  to  cases  returned  by  magistrates 

and  prosecuting  officers,  1265. 
power  of  grand  juries  limited  to  court  summoning  them,  1266. 
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PROSECUTOR. 

when  name  must  be  on  bill,  1285. 
to  be  notified  of  habeas  corpus,  1930. 

PROSPECTIVE  CROP.    See  Chattels,  Selling  or  Removing  Mortgaged. 

PROSTITUTION. 

abduction  for  purposes  of,  indictment  or  information  charging,  384. 

indictment  or  information. 
as  to  form  and  sufficiency  of,  1128. 

accepting  earnings  of  prostitute,  without  consideration,  1129. 
abducting  for  purposes  of,  384. 
knowledge  of  character  of  woman,  1128. 
joinder  and  duplicity,  1130. 

PROVISOS. 

how  to  be  pleaded,  288. 

PUBLICATIONS. 

reflecting  on  court  may  be  a  contempt,  1905. 

PUBLIC  EXCITEMENT. 

when  ground  to  continue  case,  1531. 
when  ground  for  change  of  venue,  1537. 
when  ground  for  new  trial,  1830. 

PUBLIC  HIGHWAY. 

discharging  firearms  near.    See  Disorderly  Conduct  and  Persons. 

PUBLIC  OFFICER.    See  Officer. 

PUBLISHING  INFORMATION. 

as  to  where  abortion  may  be  procured,  indictment  or  information,  396. 

PUNISHMENT.    See  Sentence. 
distribution  as  to  counts. 

on  general  verdict   superfluous  counts  may  be  got  rid  of  by  nolle 

prosequi,  1846. 
and  so  even  as  to  bad  count,  1847. 

conflict  as  to  general  sentence  when  some  counts  are  bad,  1848. 
a  verdict  and  judgment  as  to  one  count  disposes  of  the  others,  1849. 
successive  punishments  may  be  given  on  successive  counts,  1850. 
but  only  where  counts  are  for  distinctive  offenses,  1851. 
practice  as  to  designating  in  verdict,  1685. 

PUNISHMENT,  CAPITAL, 
as  to  generally,  1854. 

PUNISHMENT,  CORPORAL. 

limits  to  be  determined  by  statute.     Discretion  of  court,  1858. 
fine  and  imprisonment  are  the  usual  common  law  penalties,  1859. 
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PUNISHMENT,  CORPORAL— (Continued). 

"cruel  and  unusual"  punishments  unlawful,  1860. 
"whipping"  not  cruel  and  unusual,  1861. 

PUNISHMENTS. 

assignment  of,  1887. 

courts  have  usually  large  discretion,  1887. 

primary  object  is  retribution;  but  example  and  reform  to  be  incidental, 

1888. 
evidence  may  be  received  in  aggravation  or  mitigation  of  guilt,  1890. 

"PURPORT." 

meaning  of  term,  215. 

PURSUERS. 

right  of,  to  apprehend,  41-44. 

QUASHING  BILL. 

not  a  bar  to  indictment,  1376. 

QUASHING  INDICTMENTS. 

indictment  will  be  quashed  when  no  judgment  can  be  entered  on  it,  1312. 

quashing  refused  except  in  clear  case,  1313. 

quashing  usually  matter  of  discretion,  1314. 

extrinsic  facts  usually  no  ground  for  quashing,  1315. 

defendants  may  be  severed  in  quashing,  1316. 

when  two  indictments  are  pending  one  may  be  quashed,  1317. 

quashing  ordered  in  vexatious  cases,  1318. 

so  when  bill  is  defectively  found,  1271. 

bail  may  be  demanded  after  quashing,  1320. 

pending  motion  nolle  prosequi  may  be  entered,  1321. 

one  count  may  be  quashed,  1322. 

quashing  may  be  on  motion  of  prosecution,  1323. 

time  usually  before  plea,  1324. 

motion  should  state  grounds,  1325. 

"QUEUES  OF  CHINESE." 

cutting  off  as  a  penal  discipline,  I860. 

QUOTATION  MARKS. 

effect  of  in  indictment,  220. 
effect  of  in  pleading,  220. 

RAPE. 

indictment  or  information. 

as  to  form  and  sufficiency  of,  1131. 
accessories,  allegation  as  to,  1139. 
accused,  age  of  to  be  alleged,  1143. 
accused,  designation  and  description  of.  1142. 
accused's  intent,  allegation  of,  1141,  1160. 
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RAPE— (Continued). 

"against  her  will,"  necessity  of  in  describing  offense,  1149. 
age  of  accused  to  be  alleged,  1143. 

allegation. 

as  to  accessaries,  1139. 

as  to  age  of  accused,  1143. 

as  to  age  of  female,  1145. 

carnal  knowledge  by  force,  1145. 

carnal  knowledge  with  consent,  1146. 
as  to  assault,  1137. 

as  to  attempt.     See  "attempt  to  commit  rape,"  this  title. 

as  to  consent.    See  "want  of  consent,"  this  title. 

as  to  force,  1147. 

as  to  intent  of  accused,  1141,  1160. 

as  to  marriage,  1138. 

as  to  place  of  offense,  1135. 

as  to  resistance  of  female,  1156. 

as  to  sex,  1134. 

as  to  the  female.    See  "female,  designation  and  description  of," 
this  title. 

as  to  the  offense.    See  "offense,  designation  and  description  of," 

this  title. 
as  to  time  of  offense,  1136. 
description  of  accused,  1142. 
in  language  of  statute,  1132. 

female  under  age  of  consent,  1133. 
technical,  312. 

appropriate  technical  terms.    See  "ofense,  designation  and  descrip- 
tion of,"  this  title. 
asleep,  female  incapable  of  consenting  by  reason  of  being,  1154. 
assault,  allegation  as  to,  1137. 

assault  with  intent  to  rape. 
as  to  generally,  1159. 
description  of  offense,  1163. 
force  used,  sufficiency  of  allegation,  1161. 
intent,  1160. 
want  of  consent,  1162. 

attempt  to  commit  rape. 

indictment  or  information  charging,  sufficiency  of,  1157. 
female  under  age  of  consent,  1158. 
charging  in  language  of  statute,  1132. 

female  under  age  of  consent,  1133. 
conclusion,  1140. 
description  of  accused,  1142. 
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BAPE—  (Continued) . 

description  of  offense.    See  "offense,  designation  and  description  of," 

this  title. 
"did  carnally  know,"  prudent  in  describing  offense,  1149. 
drugged,  female  incapable  of  consenting  by  reason  of  being,  1154. 
drunken,  female  incapable  of  consenting  by  reason  of  being,  1164. 
fear  as  affecting  consent  of  female,  1155. 
"feloniously,"  necessity  of  in  describing  offense,  1149. 
female,  as  to  resistance  of,  allegation  as  to,  1156. 

female,  designation  and  description  of. 
as  to  generally,  1144. 
carnal  knowledge  by  force,  1145. 
carnal  knowledge  with  consent,  1146. 

female  under  age  of  consent. 
attempt  to  commit  rape,  1158. 
charging  in  language  of  statute,  1133. 
describing  offense,  1150. 

force. 

allegation  as  to,  1147. 

in  assault  to  rape,  sufficiency  of  delegation  as  to,  1161. 
"forcibly,"  necessity  of  use  of  in  describing  offense,  1149. 
fraud  as  affecting  consent  of  female,  1155. 
imbecility,  female  incapable  of  consenting  by  reason  of,  1153. 
imposition  as  affecting  consent  of  female,  1155. 
insanity,  female  incapable  of  consenting  by  reason  of,  1153. 
intent  of  accused,  allegation  of,  1141,  1160. 
language  of  statute,  charging  in,  1132. 

female  under  age  of  consent,  1133. 
negativing  marriage,  1138. 

offense,  designation  and  description  of. 
as  to  generally,  1148. 

as  to  appropriate  technical  terms  for,  1149. 
against  her  will,  1149. 
did  carnally  know,  is  prudent,  1149. 
"feloniously,"  1149. 
"forcibly,"  1149. 
"ravish,"  1149. 
"unlawfully,"  1149. 
"violently,"  1149. 
assault  with  intent  to  rape,  1163. 
female  under  age  of  consent,  1150. 
place  of  offense,  allegation  as  to,  1135. 
"ravish,"  use  of  in  describing  offense,  312,  1149. 
resistance  of  female,  allegation  as  to,  1156. 
sex,  allegation  as  to,  1134. 
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EAPE— (Continued). 

technical  averments  in,  312. 

threats  as  affecting  consent  of  female,  1155. 

time  of  offense,  allegation  as  to,  1136. 

unconscious,  female  incapable  of  consent  by  reason  of  being,  1154. 

"unlawfully,"  as  to  use  of  in  describing  offense,  1149. 

"violently,"  necessity  of  use  of  in  describing  offense,  1149. 

want  of  consent. 

female  over  age  of  consent,  1151. 
female  under  age  of  consent,  1152. 

female  incapable  of  consenting. 

by  reason  of  insanity  or  imbecility,  1153. 

by  reason  of  being  drugged,  drunken,  or  otherwise  unconscious, 
1154. 
fraud  and  imposition,  1155. 
in  assault  with  intent  to  rape,  1162. 
threats  and  fear,  1155. 

joinder. 

of  counts,  1165. 
of  parties,  1164. 
separate  trials,  1164. 

"RAVISH."    See  Rape. 

essential  in  charge  of  rape,  312. 

"RECEIPT." 

meaning  of  term,  231. 

RECEIVERS. 

interference  with,  contempt,  1897. 

RECEIVING  STOLEN  PROPERTY. 
indictment  or  information. 

as  to  form  and  sufficiency  of,  341,  1166. 

accused. 

guilty  knowledge  of,  1176. 

name  of,  1167. 

wrongful  intent  of,  1177. 
description  of  property,  1170. 
facts  as  to  original  taking,  1172. 
guilty  knowledge  of  accused,  210,  1176. 
intent,  wrongful,  1177. 
name  of  accused,  1167. 

name  of  person  from  whom  property  received,  1175. 
name  of  owner,  1169. 
name  of  thief,  1168. 
place  of  larceny,  1171. 
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RECEIVING  STOLEN  PEOPEETT— (Continued), 
place  of  receiving  stolen  property,  1174. 
prior  conviction  of  thief,  1173. 
quantity  of  goods  taken  and  received,  1178. 

receipt  of  stolen  property. 

as  to  generally,  1174. 

name  of  person  from  whom  received,  1175. 

place  of  receipt,  1174. 

quantity  of  goods  received,  1178. 

time  of  receipt,  1174. 

value  of  goods  received,  1179. 
scienter,  210,  1176. 

thief. 

name  of,  1168. 

prior  conviction  of,  1173. 

time  of  larceny,  1171. 

time  of  receiving  stolen  property,  1174. 

value  of  goods  taken  and  received,  1179. 

joinder. 

of  counts,  1181. 

of  offenses,  with  larceny,  341. 

of  defendants,  1180. 

RECOGNIZANCES.    See  Bail. 

EECOMMENDATION  TO  MEECT. 
effect  of,  1690. 

EECOED. 

revision  of,  on  errors.    See  Error. 

as  to  generally,  1711. 
must  show  appearance  in  court,  1475  et  seq. 
must  show  grounds  of  discharge  of  jury,  1457. 

may  be  brought  up  by  certiorari  as  well  as  writ  of  error,  1702-1950. 
may  be  amended  during  term,  135,  1853. 
mode  of  pleading,  177,  1345. 

EECOED  DATES. 

how  to  be  averred  in  indictment,  177. 

EEFOEM. 

an  incidental  object  of  punishment,  1888  et  seq. 

EEEEESHMENTS. 

what  may  go  to  jury,  1666. 

EEGULAEITY. 

presumption  of,  1714. 
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REHABILITATION. 

effect  of  in  pardon,  1462  et  seq. 

RELATIONSHIP. 

when  a  cause  for  challenge,  1595. 

REMOVAL  OP  CASES, 
to  federal  courts,  1720. 

REMOVAL  OP  DEPENDANT. 

from  one  federal  district  to  another,  74. 

REPLICATION. 

to  autrefois  acquit,  1420. 

REPLY. 

in  argument,  practice  as  to,  1512. 

REPUGNANCY. 

where  material  averments  are  repugnant,  indictment  is  bad,  305. 
and  so  as  to  general  verdict  when  counts  are  repugnant,  1671. 

REPUGNANT  PLEAS. 
effect  of,  1347. 

"REQUEST." 

averment  of,  241. 

REQUISITION. 

in  extradition.    See  ExTBADEnosr. 
as  to  generally,  64. 

RESCUE. 

indictment  or  information. 

as  to  form  and  sufficiency  of,  1182. 
of  prisoner,  1182. 
of  property,  1183. 

RESIDENCE. 

of  defendant,  when  to  be  averred,  149. 

RESPITE  OP  SENTENCE, 
practice  as  to,  1853,  1857. 

RESPONDEAT  OUSTER, 
judgment  of,  1349. 

RESTITUTION  OP  GOODS. 
judgment  of,  1858. 

RETRIBUTION. 

primary  object  of  punishment,  1888. 
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RETROSPECTIVE  PUNISHMENT, 
when  applicable,  1891. 

EIGHTS,  WAIVER  OP. 

how  far  permitted.    See  Waiver. 
as  to  generally,  1668. 

RIOT,  ROUT  OR  UNLAWPUL  ASSEMBLY. 

as  to  number  of  persons  necessary  to  constitute  a  riot,  358. 

indictment  or  information. 

as  to  form  and  sufficiency  of,  in  general,  1184. 
acts  and  facts  constituting  the  riot,  1185. 
attempts,  1187. 

charging  in  language  of  statute,  1184. 
conclusion,  1189. 

contra  forma  statuti,  1190. 
designation  and  description  of  rioters,  1191. 
facts  and  acts  constituting  the  riot,  1185. 
inciting  to  riot,  1195. 
language  of  statute,  charging  in,  1184. 
place  of  offense,  1186. 

rioters,  designation  and  description  of,  1191. 
surplusage,  1188. 
time  of  offense,  1186. 

unlawful  assembly. 

as  to  generally,  1192. 
acts  done  pursuant  to  assembly,  1194. 
intent  and  purpose  of  assembly,  1193. 
violence  and  tumultuousness,  1194. 

joinder. 

of  defendants,  1196. 
severance,  360. 

of  riot  and  other  offenses,  1197. 
duplicity,  1198. 

not  barred  by  prosecution  for  assault,  1407. 
number  of  defendants  necessary  to,  a  charge  of  riot,  356. 
right  of  private  persons  to  suppress  riot,  47. 
severance  as  to  persons  charged,  360. 
verdict  as  to,  1688. 
when  inclosing  assault,  1675. 

ROBBERY. 

indictment  or  information. 

as  to  form  and  sufficiency,  in  general,  1199. 
as  to  at  common  law,  1200. 
as  to  under  American  statutes,  1201. 
averment  as  to  goods  taken,  254  et  seq.,  1208. 
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BOBBERY—  (Continued) . 

technical  averments  requisite,  316. 
against  will,  alleging  taking  was,  1217. 

asportation.     See  "talcing  and  asportation,"  t7u$  titl*. 

assault,  necessity  of  alleging,  1205. 

assault  to  commit,  1218. 

attempts,  1218. 

certainty  and  precision,  1199. 

charging  in  conjunctive,  1203. 

charging  in  language  of  statute,  1202. 

providing  punishment  without  defining,  1208. 
eommon-law  form,  1200. 
conjunctive  allegation,  1203. 
consent,  taking  without,  1217. 

description  of  property. 

as  to  generally,  254,  1208. 
of  money,  1209. 

fear. 

as  to  taking  through  putting  in,  1215. 

kind  of  fear,  1215. 
felonious  intent,  1206. 
force  and  violence,  taking  through,  1213. 

snatching  as  force  and  violence,  1214. 
form  of,  common  law,  1200. 
highway  robbery,  1201. 
intent  felonious,  must  be  charged,  1206. 
language  of  statute,  charging  in,  1202. 

providing  punishment  without  defining,  1202. 
money,  description  of,  254  et  seq.,  1209. 
necessary  technical  averments,  316. 
ownership  and  possession  of  property  taken,  1211. 
person  injured  must  be  alleged,  1207. 
person,  taking  from,  1216. 
place  of  offense,  1204. 

possession  and  ownership  of  property  taken,  1211. 
presence,  taking  from,  1216. 
snatching,  taking  by  as  force  and  violence,  1214. 
statute  providing  punishment  without  defining,  1202. 
statutory  robbery,  1201. 

talcing  and  asportation. 
as  to  generally,  1212. 
force  and  violence,  through,  1213. 

by  snatching,  as  force  and  violence,  1214. 
through  putting  in  fear,  1215. 

kind  of  fear,  1215. 
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EOBBERY—  (Continued) . 

taking  from  the  person  or  presence,  1216. 

taking  without  consent  and  against  will,  1217. 
technical  averments  in,  316. 
time  of  offense,  1204. 
value  of  property  taken,  1210. 

joinder. 

of  counts  and  offenses,  1229. 

of  defendants,  1219. 
duplicity,  1221. 
when  including  minor  offenses,  293-295,  1396. 

EOUT.     See  Eiot,  Bout  and  Unlawful  Assembly. 

SABBATH. 

how  to  be  averred,  52. 

"SAID." 

effect  of  in  indictment,  188,  348. 

SALE. 

averment  of  in  indictment  for  illegal  selling,  269  et  seq. 
distinctions  as  to  on  plea  of  autrefois  acquit,  1408. 
negation  of  license,  288. 
bill  of  particulars,  1637. 

"SAME." 

effect  of  averment  in  indictment,  348. 

SCANDALOUS  WORDS.    See  Criminal  Libel  and  Slander. 
how  averred,  251. 

SCIENTEE. 

when  to  be  averred  in  indictment,  210,  321. 

"SCOLD,  COMMON." 

may  be  indicted  as  such,  197. 

SEAL. 

when  necessary  to  warrant,  32. 

when  to  be  described  in  indictment,  225. 

SEALED  VEEDICT. 

practice  as  to.    See  Verdict. 
as  to  generally,  1682. 

SEAECH-WAEEANTS.    See  Apprehension  of  Accused;  Breaking  Doors 
and  Search-Warrants. 
right  to  execute,  54. 

SECOND  OFFENSES. 

practice  as  to,  1888  ct  soq. 


INDEX.  2941 

[The  figures  refer  to  the  sections.] 

SECEECY. 

how  far  required  in  grand  jury.    See  Grand  Juby. 

SECURITY. 

for  good  behavior,  120. 

in  other  cases,  115  et  seq.,  1886. 

SEDUCTION. 

indictment  and  information. 

as  to  form  and  sufficiency,  in  general,  1222. 

accused. 

allegation  as  to,  1225. 

allegation  of  marriage  of,  1228. 
acts  of  seduction,  allegation  of,  1230. 
age,  allegation  as  to,  1227. 

allegation. 

as  to  accused,  1225. 

as  to  acts  of  seduction,  1230. 

as  to  age,  1227. 

as  to  defilement  of  female  under  care,  etc.,  1232. 

as  to  marriage,  1228. 

as  to  means  of  seduction,  1230. 
form  of  marriage,  1231. 
sham  marriage,  1230. 
under  promise  of  marriage,  1231. 

as  to  place,  1224. 

as  to  person  seduced,  1226. 

as  to  previous  chastity,  1229. 

as  to  time,  1224. 

several  different  occasions,  1224. 

in  language  of  statute,  1223. 
care,  defilement  of  female  in,  1232. 
charging  in  language  of  the  statute,  1223. 
control,  defilement  of  female  in,  1232. 

defilement  of  female  under  care,  control,  or  in  employment,  1232. 
employment,  defilement  of  female  in,  1232. 
language  of  statute,  1223. 

marriage. 

allegation  as  to  of  victim,  1228. 
allegation  as  to  of  accused,  1228. 

means  of  seduction. 

allegation  as  to  generally,  1230. 

form  of  marriage,  1231. 

sham  marriage,  1230. 

under  promise  of  marriage,  1231. 
person  seduced,  allegation  as  to,  1226. 
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SEDUCTION—  (Continued) . 

place  of  offense,  allegation  as  to,  1224. 

previous  chastity,  allegation  of,  1229. 

several  different  occasions,  seduction  on,  1224v 

time  of  offense. 

allegation  as  to,  1224. 

several  different  occasions,  1224. 
joinder  of  counts  and  offenses,  1233. 
election,  1233. 

SEIZING  GOODS. 

power  of,  under  warrant,  54,  98. 

SELLING  FUTURES.    See  Games  and  Gaming. 

SELLING  OR  REMOVING  MORTGAGED  CHATTELS.     See  Chattels, 

etc. 

SENTENCE. 

defendant  to  "be  asked  if  lie  has  anything  to  say. 
in  felonies  this  is  essential,  1845. 

distribution  of  punishment  as  to  counts. 

on  general  verdict  superfluous  counts  may  be  got  rid  of  by  nolle 
prosequi,  1846. 

and  so  even  as  to  bad  count,  1847. 

conflict  as  to  general  sentence  when  some  counts  are  bad,  1848. 

a  verdict  and  judgment  as  to  one  count  disposes  of  the  others,  1849. 

successive  punishments  may  be  given  on  successive  counts,  1850. 

but  only  where  counts  are  not  for  distinct  offenses,  1851. 
defendant's  presence  essential,  1852. 

amendment  or  stay. 

court  may  amend  or  stay  during  term,  1853. 
when  reviewable  by  habeas  corpus,  1939-1941. 

capital  punishment. 

on  verdict  of  guilty  on  indictment  for  murder  court  will  sentence  for 

second  degree,  1854. 
defendant  to  be  asked  as  to  sentence,  and  may  reply,  1855. 
as  to  form  of  sentence,  practice  varies,  1856. 
pregnancy  is  ground  foT  respite,  1857. 

corporal  punishment. 

limits  to  be  determined  by  statute.    Discretion  of  court.    Reversal  for 

sentence  below  limit.    Restitution,  1858. 
fine  and  imprisonment  are  the  usual  common  law  penalties,  1859. 
"cruel  and  unusual"  punishments  unlawful,  1860. 
"whipping"  not  cruel  and  unusual,  1861. 


index.  2943 

tThe  figures  refer  to  the  sections.] 

SENTENCE—  (Continued) . 
fines  and  abatement. 

fines  may  be  collected  by  execution,  1862. 
abatement  a  form  of  execution,  1863. 

form  of  sentence. 

must  be  definite,  1864. 

but  may  present  alternatives,  1865. 

day  of  sentence  is  first  day  of  imprisonment,  1866. 

endurance  of  full  sentence  necessary  to  satisfaction,  1867. 

defects  of  not  ordinarily  reviewable  on  habeas  corpus,  1940. 

prison  need  not  at  common  law  be  specified,  1868. 

sentence  by  appellate  court. 

appellate  court  may  sentence  or  may  reverse  for  error,  1869. 
in  capital  and  other  cases  record  remanded  to  court  below  for  execu- 
tion, 1870. 

sentence  oy  succeeding  judge. 

such  sentence  may  be  regular,  1871. 

successive  imprisonments. 

prisoner  may  be  brought  up  for  second  trial  by  habeas  corpus,  1873. 
a  second  imprisonment  begins  at  the  former's  termination,  1874. 
an  escaped  prisoner  may  be  sentenced  for  escape  in  like  manner, 
1875. 

when  severer  punishment  is  assigned  to  second  offense. 
such  statutes  constitutional,  1876. 
under   statutes  to   this   effect,   prior   conviction   should   be   averred, 

1877. 
prior  conviction  must  be  legal.     Foreign  conviction  not  adequate, 

1878. 
conviction  to  be  proved  by  record  and  identification,  1879. 
prosecution  may  waive  first  conviction,  1880. 
prior  conviction  not  to  be  put  in  evidence  until  main  issue  is  found 

against  defendant,  1881. 

disfranchisement  and  incapacitation. 

conviction  a  prerequisite  to  disfranchisement,  1882. 

and  so  of  forfeiture  of  office,  1883. 

and  so  of  incapacitation  as  witness,  1884. 

joint  sentences. 

joint  defendants  may  each  be  punished  to  full  amount,  1885. 

bindings  to  Tceep  the  peace. 

defendant  after  verdict  may  be  bound  over  to  keep  the  peace,  1886. 

considerations  in  adjusting  sentence. 

courts  have  usually  large  discretion,  1887. 

primary  object  is  retribution;   but  example  and  reform  to  be  inci- 
dental, 1888. 
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SENTENCE—  (Continued) . 

evidence  may  be  received  in  aggravation  or  mitigation  of  guilt,  1889. 
defendant  must  be  present  at,  1896. 
when  reviewable  on  habeas  corpus,  1939. 

ex  post  facto  penalties. 

how  far  constitutional,  189L 

SEPARATE  TRIALS, 
right  to.  See  Severance. 
as  to  generally,  360. 

SEPARATION  OF  JURIES  IN  TRIAL. 
summary  of  law  as  to.   See  Trials. 
as  to  generally,  1760. 

SEPARATION  OP  WITNESSES, 
when  ordered,  1505. 

SETTING  ASIDE  JURORS. 
as  to  generally,  1546. 

SEVERANCE  OP  DEPENDANTS, 
when  allowed  on  trial,  360. 
in  verdicts,  755. 

SEVERANCE  OP  IDENTITY  OP  OFFENSE, 
by  time  or  place,  1416  et  seq. 

SEXUAL  INTERCOURSE.   See  Illicit  Sexual  Intebcotjbsb. 

SHACKLES. 

when  defendant  must  be  in  during  trial,  1476. 

SHERIFF. 

apprehension  by.  See  Apprehension  op  Accused. 

as  to  generally,  24-109. 
return  by  on  habeas  corpus,  1934. 

SHOOTING. 

permissible  as  a  mode  of  capital  execution,  1861. 
indictment  for  an  attempt,  202. 

SICKNESS. 

of  defendant  during  trial,  effect  of,  1480. 
of  juror,  when  ground  for  discharge,  1449,  1659. 
when  ground  for  excuse,  1627,  1659. 

SIGNS.   See  Criminal  Libel  and  Slandeb. 
how  averred  in  indictment,  325. 

SIMILITER. 

when  required  in  pleading,  1338. 
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SIMULTANEOUS  OFFENSES, 
merger  of,  1399-1403  et  seq. 

SLANDER.   See  Criminal  Libel  and  Slandeb. 

SLANDEROUS  WORDS.  See  Criminal  Libel  and  Slander. 
how  averred,  251. 

SLOT-MACHINE.  See  Games  and  Gaming. 

SOCIALISTS.  See  Criminal  Libel  and  Slandeb. 

SODOMY,  BESTIALITY  AND  BUGGERY. 
indictment  or  information. 

as  to  form  and  sufficiency  in  general,  1234. 

act  "feloniously"  done,  1238. 

at  common  law,  1235. 

attempts,  allegation  as  to,  1239. 

technical  averments  necessary,  312. 

beast,  etc.,  with.   See  "bestiality  and  buggery,"  this  title. 
description  of,  1245. 

bestiality  and  buggery. 

as  to  allegation  of  the  offense  generally,  1244. 

description  of  animal  or  fowl,  1245. 
charging  in  language  of  statute,  1236. 
common-law  indictment,  1235. 

description. 

of  beast  or  fowl  committed  with,  1245. 

of  human  being  committed  with,  1242. 

of  pathic,  1242. 
"feloniously"  done,  act  must  be  alleged  to  have  been,  1238. 
fowl  committed  with,  description  of,  1245. 

human  being,  with.   See  "with  human  being,"  this  title. 

language  of  statute,  charging  in,  1236. 

pathic,  description  of,  1242. 

place  of  offense,  alleging,  1237. 

technical  averments  necessary,  312. 

time  of  offense,  alleging,  1237. 

with  least,  etc.  See  "bestiality  and  buggery,"  this  title. 

with  hitman  being. 

as  to  charging  the  offense  generally,  1241. 

alleging  assault,  1243. 

name  and  description  of  pathic,  1242. 

joinder. 

of  counts,  duplicity,  1247. 
of  defendants,  1246. 
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SOLDIERS. 

freedom  from  apprehension  or  arrest,  16. 

SOLICITATIONS. 

indictments  for,  20.2. 

SOLICITOR.  See  Attorney-General;  Counsel. 

SPECIAL  DEMUEEEE. 
characteristics  of,  1327. 

SPECIAL  PLEAS. 

repugnant  pleas  can  not  be  pleaded  simultaneously,  1347. 
in  practice  special  plea  is  tried  first,  1348. 

judgment  against  defendant  on  special  plea  is  respondeat  ouster,  1349. 
plea  of  non-identity  only  allowed  in  cases  of  escape,  1357. 
plea  to  constitution  of  grand  jury  must  be  sustained  in  fact,  1359. 
pendency  of  other  indictment  no  bar,  1360. 
plea  of  law  is  for  court,  1361. 

ruling  for  commonwealth  on  special  plea  is  equivalent  to  judgment  on  de- 
murrer, 1362. 

SPECIAL  VERDICT. 

practice  as  to,  1678,  1679. 

SPECIFIC  CRIMES.  See  the  Titles  or  the  Various  Crimes. 
as  to  generally,  381. 

SPEECHES  OP  COUNSEL, 
practice  as  to,  1506  et  Beq. 

SPELLING. 

defective,  effect  of,  161,  322. 

SPIRITUOUS  LIQUOR. 

when  to  be  permitted  to  jury,  1666,  1760,  1781. 
selling.   See  Intoxicating  Liquoes  ;  Sale. 

SPLITTING  OFFENSES. 

in  several  prosecutions,  objections  to,  1850. 

STATE. 

duty  of  as  to  extradition.  See  Extradition. 

as  to  generally,  61  et  seq. 
jurisdiction  of,  how  averred,  136,  181. 
power  of  as  to  federal  arrests,  1925. 
right  to  challenge,  1546. 

STATE  COURTS. 

removal  of  eases  to  federal  courts,  1720. 
can  not  discharge  from  federal  arrests,  1725. 
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STATEMENT. 

right  of  defendant  to  make  to  jury,  1515. 

STATUTE. 

effect  of  in  defining  crime.    See  Statutory  Otfenses. 

as  to  generally,  269. 
relations  of  to  common  law,  282. 
when  prescribing  form  of  indictment,  131. 
what  conformity  to  is  required,  269  et  seq. 
when  changing  venue,  1537. 
effect  of  exceptions  and  provisos,  288. 
when  absorbing  common  law,  282-284. 

STATUTE  OF  JEOFAILS, 
operation  of,  131. 

STATUTES  OF  LIMITATION.  See  Limitation. 
as  to  generally,  367. 

STATUTOEY  OFFENSES, 
pleading  of,  269. 

usually  sufficient  and  necessary  to  use  words  of  statute,  269. 
otherwise  when  statute  gives  conclusion  of  law,  270. 
and  so  if  indictment  professes  but  fails  to  set  forth  statute,  271, 
special  limitations  are  to  be  given,  272. 
private  statute  must  be  pleaded  in  full,  273. 
offense  must  be  averred  to  be  within  statute,  274. 
section  or  title  need  not  be  stated,  275. 

where  statute  requires  two  defendants,  one  is  not  sufficient,  276. 
when  object  of  statute  is  in  plural,  it  may  be  pleaded  in  singular,  277. 
disjunctions  in  statute  to  be  averred  conjunctively,  278. 
at  common  law  defects  in  statutory  averment  not  cured  by  verdict,  279. 
statutes  creating  an  offense  are  to  be  closely  followed,  280. 
when  common-law  offense  is  made  penal  by  title,  details  must  be  given, 

281. 
when  statute  is  cumulative,  common  law  may  be  still  pursued,  282. 
when  statute  assigns  no  penalty,  punishment  is  at  common  law,  283. 
exhaustive  statute  absorbs  common  law,  284. 
statutory  technical  averments  to  be  introduced,  285. 
but  equivalent  terms  may  be  given,  286. 
where  a  statute  describes  a  class  of  animals  by  a  general  term,  it  is 

enough  to  use  this  term  for  the  whole  class;  otherwise  not,  287. 
provisos  and  exceptions  not  part  of  definition  need  not  be  negatived,  288. 
otherwise  when  proviso  is  in  same  clause,  289. 
exception  in  enacting  clause  to  be  negatived,  290. 
question  in  such  case  is  whether  the  statute  creates  a  general  or  a  limited 

offense,  291. 
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STAT  OF  SENTENCE, 
practice  as  to,  1853. 
under  writ  of  error,  1719. 

on  removal  of  case  from  state  to  federal  jurisdiction,  1720. 
on  commutation  of  punishment,  1470. 
as  to  form  of  sentence  practice  varies,  1856. 
pregnancy  is  ground  for  respite.   See  Sentences. 
as  to  generally,  1857. 

"STEAL." 

averment  of  in  larceny,  315. 

STEALING.  SeeLABCENT. 

STBEET-WALKEES.  See  Disorderly  Conduct  anb  Persons. 
when  to  be  held  to  bail,  121. 

"STEUCK." 

essential  to  wound,  308. 

SUBSTANTIAL  AVEEMENTS. 
necessary  to  be  made,  193. 

SUCCESSIVE  PENALTIES. 

when  permissible  on  successive  counts,  1850. 

SUMMAET  CONVICTIONS. 

when  permitted,  121,  1370,  1945. 

when  reviewable  on  habeas  corpus,  1945. 

in  contempt,  1894  et  seq. 

SUMMINGS  UP. 

of  counsel.  See  Counsel. 
of  judge,  1643. 

"SUNDAY." 

how  to  be  averred  in  indictment,  163. 
Tendering  of  verdict  on,  1691. 

SUPEEIOE  COUETS. 

jurisdiction  in  contempt,  1894  et  seq. 

in  habeas  corpus,  1923. 

distinctive  powers  as  to  autrefois  acquit,  1368. 

SUPEESEDEAS. 

practice  as  to.   See  Error. 
as  to  generally,  1719. 

SUPEEME  COUET  OP  THE  UNITED  STATES.   See  Federal  Courts. 
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SURETIES. 

when  required  to  keep  the  peace,  80. 
when  required  generally.    See  Bail. 
when  authorized  to  arrest  principal,  107-109. 
when  allowable  on  habeas  corpus,  1954. 
when  respondents  in  habeas  corpus,  1929. 

"SURNAME." 

pleading  of.   See  Name  and  Addition. 
as  to  generally,  140  et  seq. 

SURPLUSAGE. 

in  indictments  and  informations.   See  the  Specific  Crimes. 
need  not  be  stayed  in,  200,  1409,  1410. 
may  bo  rejected,  200. 

SURPRISE. 

as  ground  for  new  trial,  1822. 

when  genuine  and  productive  of  injustice  ground  for  new  trial,  1822. 

so  of  undue  haste  in  hurrying  on  trial,  1823. 

but  absence  of  witness  no  ground  when  evidence  is  cumulative,  1824. 

ordinary  surprise  at  evidence  no  ground,  1825. 

nor  is  unexpected  bias  of  witness,  1826. 

SURRENDER. 

of  principal  by  bail,  107-110. 

SUSPICION. 

what  justifies  arrest,  38-40,  52,  53. 

SWINE.   See  Hogs. 

"TAKE  AND  CARRY  AWAY." 
essential  to  larceny,  315. 

TAMPERING  WITH  JURY. 
how  to  be  punished,  379,  1664. 

TECHNICAL  AVERMENTS. 

in  treason,  "traitorously"  must  be  used,  306. 
"malice  aforethought"  essential  to  murder,  307, 
"struck"  essential  to  wound,  308. 
"feloniously"  essential  to  felony,  309. 
"feloniously"  can  be  rejected  as  surplusage,  310. 
in  such  ease  conviction  may  be  had  for  attempt,  311. 
"ravish"  and  "forcibly"  are  essential  to  rape,  312. 
"falsely"  essential  to  perjury,  313. 
"burglariously"  to  burglary,  314. 
"take  and  carry  away"  to  larceny,  315. 
"violently  and  against  the  will"  to  robbery,  316. 
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TECHNICAL  AVERMENTS— (Continued), 
"piratical"  to  piracy,  317. 

"unlawfully"  and  other  aggravative  terms  not  neeessary,  318. 
"forcibly"  and  with  a  strong  hand,  essential  to  forcible  entry,  319. 
vi  et  armis  not  essential,  320. 
' '  knowingly ' '  always  prudent,  321. 

"TENOR." 

meaning  of  term,  215. 

TEEM. 

close  of,  whether  verdict  can  be  given  after,  1450. 
whether  sentence  can  be  amended  after,  1919. 

THEFT.  See  Larceny. 

' '  THEN  AND  THESE. ' ' 

effect  of  averment  of,  173,  188. 

"THERE  SITUATE." 

meaning  of  allegation,  186-188. 

THIEVES,  COMMON. 

when  to  be  held  to  bail,  121. 

THINGS. 

description  of.  See  Personal  Chattels. 
as  to  generally,  254  et  seq. 

THREATS  AND  THREATENING  LETTERS. 
indictment  or  information. 

as  to  requisites  and  sufficiency  of,  1248. 

to  accuse  of  crime,  etc.,  1248. 

to  extort  money,  1249. 

to  prevent  engaging  in  business,  1250. 

threatening  letters,  1251. 

"THREE  TERM  STATUTES." 
limiting  time  of  trial,  379,  1460. 

TIME. 

effect  in  weakening  case  of  prosecution.  See  Limttatiow. 

as  to  generally,  367,  377. 
in  indictment.  See  the  Specific  Crimes. 

as  to  generally,  162-180. 
time  must  be  averred,  but  not  generally  material,  162. 
when  ' '  Sunday ' '  is  essence  of  offense,  day  must  be  specified,  163. 
videlicet  may  introduce  a  date  tentatively,  164. 
blank  as  to  date  is  fatal,  165. 
substantial  accuracy  is  enough,  166. 
double  or  obscure  dates  are  inadequate,  167. 
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TIME— (Continued). 

date  can  not  be  laid  between  two  distinct  periods,  168. 

negligence  should  have  time  averred,  169. 

time  may  be  designated  by  historical  epochs,  170. 

recitals  of  time  need  not  be  accurate,  171. 

hour  not  necessary  unless  required  by  statute,  172, 

repetition  may  be  by  "  then  and  there, ' '  173. 

other  terms  are  insufficient,  174. 

' '  then  and  there ' '  can  not  cure  ambiguities,  175. 

repugnant,  future,  or  impossible  dates,  are  bad,  176. 

lecord  dates  must  be  accurate,  177. 

and  so  of  dates  of  documents,  178. 

time  should  be  within  limitation,  179. 

in  homicide  death  should  be  within  a  year  and  a  day,  180. 

TITLE  TO  OFFICE, 
how  averred,  202,  211. 
not  reviewable  on  habeas  corpus,  1941. 

TOWN. 

averment  of  as  venue,  181  et  seq. 

TEAMPS. 

when  to  be  held  to  bail,  121. 

TEAN8ITOEY  OFFENSES, 
averment  of  place  in,  186. 

TRANSLATION. 

how  to  be  averred,  226. 

TEANSPOSING  COUNTS. 
as  to  generally,  350. 

TEEASON. 

form  and  sufficiency  of  indictment  charging,  1252. 
technical  averments  in,  306. 

TEEASUET  NOTES, 
averments  of,  236. 

TEEATY. 

extradition  by.    See  Extbaditioh. 
as  to  generally,  76  et  seq. 

TEIAL. 

after  escape  of  prisoner,  1875. 

TEIAL,  INCIDENTS  OF. 

m  general. 

when  must  be  by  jury,  1668. 
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TKIAL,  INCIDENTS  OF— (Continued), 
continuance.  See  Continuance. 
as  to  generally,  1470  et  seq. 
change  of  venue,  1537. 
furnishing  copy  of  indictment,  1631. 
concurrent  trial  of  separate  indictments,  1632. 
severance  of  defendants  on  trial,  1633. 

arraignment. 

defendant  usually  required  to  hold  up  the  hand,  1634. 
failure  to  arraign  may  be  fatal,  1635. 
defendant  may  waive  right,  1636. 
defendant  must  be  present  at,  1475. 

hill  of  particulars. 

may  be  required  when  indictment  is  general,  1637. 
affidavit  should  be  made,  1638. 
particulars  may  be  ordered  on  general  pleas,  1639. 
action  on  particulars  not  usually  subject  of  error,  1640. 

demurrer  to  evidence. 

demurrer  to  evidence  brings  up  whole  case,  1641. 

view  of  premises. 

such  view  may  be  directed  when  conducive  to  justice,  1642. 

examination  of  witnesses. 
as  to  generally,  1499-1502. 
who  are  to  be  called,  1500. 
when  to  be  excluded  from  count,  1505. 

charge  of  court. 

questions  of  law  are  for  court,  1643. 
defendant  has  a  right  to  full  statement  of  law,  1644. 
misdirection  a  cause  for  new  trial,  1645. 
judge  may  give  his  opinion  on  evidence,  1646. 
must,  if  required,  give  distinct  answer  as  to  law,  1647. 
error  to  exclude  point  from  jury  unless  there  be  no  evidence,  1648. 
charge  must  be  in  open  court  and  before  parties,  1649. 
challenges  of  jurors.   See  Challenges. 
as  to  generally,  1541  et  seq. 

swearing. 

jury  must  appear  to  have  been  sworn,  1651. 

conduct  during  trial — adjournment  and  discharge. 
misconduct  of  jury  is  a  contempt,  1652. 

in  England  juries  may  be  discharged  at  discretion  of  court,  1653. 
in  this  country  separations  allowed  in  cases  less  than  capital,  1654. 
otherwise  as  to  capital  cases,  1655. 
tampering  with  jury  to  be  punished,  1656. 
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TBIAL,  INCIDENTS  OF— (Continued). 

court  can  discharge  jury  in  cases  of  surprise  when  gross  injustice 

would  otherwise  be  done,  1657. 
adjournment  of  court  is  ground  for  discharge,  1653. 
and  so  in  sickness  or  eminent  disqualification  of  juror,  1659. 
in  non-capital  cases  jury  may  be  discharged  at  discretion  of  court, 

1660. 
conflict  of  opinion  in  capital  cases,  1661. 

deliberations  of  jury. 

jury  must  be  secluded  during  deliberations,  1662. 

swearing  officer. 

officer  must  be  duly  sworn,  1663. 

communications  by  third  parties. 

illegal  communication  with  jury  is  indictable,  1664. 
such  communications  ground  for  new  trial,  1665. 

food  and  drink. 

food  and  drink  may  be  supplied  to  jury,  1666. 

casting  lots. 

may  be  ground  for  new  trial,  1667. 

curing  irregularities  by  consent. 

consent  may  cure  minor  irregularities,  1668. 
duties  of  counsel.   See  Counsel. 

defendants  entitled  to  counsel  by  constitution,  1492. 

counsel,  if  necessary,  may  be  assigned  by  court,  1493. 

such  counsel  may  sue  county  for  their  fees,  1494. 

order  and  length  of  speeches  at  discretion  of  court,  1495. 

prosecuting  attorney  not  to  open  confessions  or  matter  of  doubtful 
admissibility,  1496. 

counsel  on  both  sides  should  be  candid  in  opening,  1497. 

opening  speeches  not  to  sum  up,  1498. 

examination  of  witnesses  at  discretion  of  court,  1499. 

prosecution  should  call  all  the  witnesses  to  the  guilty  act,  1500. 

order  of  testimony  discretionary  with  court,  1502. 

impeaching  testimony  may  be  restricted,  1503. 

witness  to  see  writings  before  cross-examination,  1504. 

witnesses  may  be  secluded  from  court-room,  1505. 

defendant's  opening  to  be  restricted  to  admissible  evidence,  1506. 

reading  books  is  at  discretion  of  court,  1507. 

counsel  may  exhibit  mechanical  evidence  in  proof,  1508. 

if  defendant  offers  no  evidence  his  counsel  closes,  1509. 

otherwise  when  he  offers  evidence,  1510. 

defendants  may  sever,  1511. 

priority  of  speeches  to  be  determined  by  court,  1512. 
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TEIAIj,  INCIDENTS  OF— (Continued). 

misstatements  not  ground  for  new  trial  if  not  objected  to  at  time, 

1513. 
ordinarily  counsel  are  not  to  argue  law  to  jury,  1514. 
party  may  make  statement  to  jury,  1515. 
defendant's  presence  essential  to,  1560. 

separation  of  jury.  Jr 

as  to  generally,  1753. 

mere  inadvertent  separation  not  ground  for  new  trial,  1753. 
in  some  courts  this  view  is  not  accepted,  1754. 
separation  before  case  is  opened  is  always  permissible,  1755. 
in  misdemeanors  jury  may  separate  during  trial,  1756. 
and  so  as  to  felonies  less  than  capital,  1757. 
but  not  generally  as  to  capital  felonies,  1758. 
court  in  such  cases  may  adjourn  from  day  to  day,  1759. 
conflict  of  opinion  as  to  whether  separation  after  committal  of  ease 

is  permissible,  1760. 
courts  holding  such  separation  absolutely  fatal,  1761. 
courts  holding  such  separation  only  prima  facie  ground  for  new  trial, 

.      1762. 
courts  holding  such  separation  fatal  only  where  there  has  been  proof 

of  tampering,  1763. 
the  latter  is  the  prevailing  view  as  to  misdemeanors,  1764. 

irregularity  in  conduct  of  jury. 
as  to  generally,  1765. 

nnsworn  or  improper  officer  in  charge  is  ground  for  new  trial;  in- 
trusion of  officer  during  deliberations,  1766. 
and  so  of  improper  reception  of  materials  of  proof,  1767. 
and  so  of  irregular  reception  of  books,  1768. 
and  so  of  receptions  of  reports  of  trial,  1769. 
and  so  of  irregular  communications  of  court,  1770. 
and  so  of  conversing  with  others  as  to  case,  1771. 
and  so  of  presence  of  party,  1772. 

and  so  of  material  testimony  submitted  by  jury  or  others,  1773. 
and  so  of  visiting  scene  of  offense,  1774. 
but  not  accidental  intrusion  of  stranger,  1775. 
mere  casual  exhibition  of  evidence  not  fatal,  1776. 
and  so  of  the  mere  approach  of  strangers,  and  trivial  conversation, 

1777. 
but  presumption  is  against  communications,  1779. 
inattention  of  juror  not  ordinarily  ground,  1778. 
but  otherwise  as  to  disobedience  to  court,  resulting  in  injury,  1780. 
intoxication  ground  for  new  trial,  1781. 
so  of  casting  lots  by  jurors,  when  decisive,  1782. 
otherwise  as  to  mere  collateral  levity,  1783. 
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TRIAL,  INCIDENTS  OF— (Continued). 

absolute  preadjudication  by  juror  or  judge  ground  for  new  trial  when 

a  surprise,  17S4. 
otherwise  when  party  knew  of  prejudice  in  time  to  challenge,  1785. 
subsequent  discovery  of  alienage  or  irreligion  is  no  ground,  but  other- 
wise as  to  absqlute  incapacities,  1786. 
lr  inadmissible  to  impeach  verdict,  1787. 
and  so  are  affidavits  attacking  jury,  1788. 

TRIAL  BY  JURY. 

when  it  may  be  waived,  1668. 

TRICK. 

when  operating  to  vitiate  verdict,  1797. 

TRIERS. 

duties  of,  in  respect  to  challenges,  1622. 

"TRUE  BILL." 

indorsement  of,  1297. 

TWO  OFFENSES. 

can  not  be  joined  in  one  count.   See  Duplicity. 

as  to  generally. 
but  may  be  joined  in  successive  counts,  335. 

TWO  TERM  LAW. 
discharge  under,  379. 

' '  UNDERTAKING. ' ' 
averment  of,  247. 

UNITED  STATES. 

extradition  statutes  of.  See  Extradition. 

as  to  generally,  61  et  seq. 
jurisdiction  of,  as  determining  venue,  181. 

UNITED  STATES  COURTS, 
removal  of  cases  to,  1720. 
revisory  power  of,  by  habeas  corpus,  1925  et  seq. 

UNKNOWN  PERSONS. 

how  to  be  described,  146,  153. 

UNKNOWN  THINGS. 

mcy  be  proximately  described,  198. 

UNLAWFUL  ASSEMBLY.    See  Riot,  Rout  and  Unlawful  Assembly. 

UNLAWFUL  USE  OF  MAILS.   See  Lotteries  ;  Obscenity,  etc 

"UNLAWFULLY." 

when  necessary  in  indictment,  318. 
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[The  figures  refer  to  the  sections.] 
"UNTIL." 

meaning  of  averment,  167,  168. 

VAGBANCY. 

indictment  or  information. 

as  to  requisites  and  sufficiency  generally,  1253. 

charging  in  the  language  of  the  statute,  1254. 

place,  alleging,  1255. 

time,  alleging,  1255. 

scandalous  matter,  1253. 
duplieity,  1255a. 

VAGBANTS. 

when  to  be  held  to  bail,  121. 

VALUATION  OF  PEOPBETT. 
when  requisite  in  verdict,  1686. 

VALUE. 

how  and  when  to  be  averred,  262. 

VARIANCE. 

in  averment  of  writing,  218. 

in  names,  138,  151,  158. 

in  averring  instrument  of  injury,  261. 

in  description  of  goods,  254. 

in  ownership,  158. 

acquittal  from,  no  bar  to  amended  indietment,  1391. 

VEGETABLES, 
how  averred,  359. 

VENIRE. 

as  to  grand  jury,  1271. 
as  to  petit  jury,  1538. 

VENUE. 

how  to  be  laid.   See  Place. 

as  to  generally,  181  et  seq. 
change  of,  practice  as  to,  1537. 

VEEBAL  INACCUEACIES. 

when  fatal  to  pleading.   See  Clerical  Erbors. 
as  to  generally,  322. 

VEEDICT. 

where  there  are  several  coimts. 

prosecution  may  withdraw  superfluous  or  bad  counts,  1670. 

general  verdict  when  there  is  one  bad  count,  or  counts  are  repugnant, 

1671. 
new  trial  may  be  on  single  count,  1672. 
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[The  figures  refer  to  the  sections.] 
VERDICT— (Continued). 

verdict  of  guilty  on  one  count  equivalent  to  not  guilty  on  others, 

1673. 
informalities  cured  by  verdict,  1693. 
defendant  must  be  present,  1674. 

double  or  divisible  count. 

verdict  may  go  to  part  of  divisible  count,  1675. 

adjournment  of  court  prior  to, 

court  may  adjourn  during  deliberations  of  jury,  1677. 

special  verdict. 

jury  may  find  special  verdict,  1678. 

such  verdict  must  be  full  and  exact,  1679. 

how  verdict  is  rendered. 

general  verdict  is  by  word  of  mouth,  1680. 
verdict  must  be  recorded,  1681. 

sealed  verdict. 

in  misdemeanors  sealed  verdict  may  be  rendered,  1682. 

polling  jury. 

jury  may  be  polled  at  common  law,  1683. 

amending  verdict. 

verdict  may  be  amended  before  discharge  of  jury,  1684 

designation  of  degree  or  of  punishment. 
such  designation  must  be  specific,  1685. 

valuation  of  property. 

jury  may  find  a  special  valuation,  1686. 

when  court  may  refuse  to  receive  verdict. 

palpably  wrong  verdict  may  be  rejected  by  court,  1687. 

when  there  are  several  defendants. 

defendants  may  be  severed  in  finding,  364,  1688. 

defective  verdict. 

may  be  inoperative,  1689. 

recommendation  to  mercy. 

such  recommendation  not  obligatory,  1690. 

collateral  points. 

when  bail  may  be  taken  after,  123. 

defendant  must  be  present  at,  1485. 
rendering  on  Sunday  or  legal  holiday,  1691. 
formal  defects  cured  by,  1693. 

"VIDELICET." 

meaning  of,  in  indictment,  164,  201. 
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[The  figures  refer  to  the  sections.] 
"VI  ET  ARMIS." 
not  essential,  320. 

VIEW  OP  PREMISES. 

such  view  may  be  directed  when  conducive  to  justice,  1642. 

"VIOLENTLY." 

when  essential  to  robbery,  316. 

WAIVER. 

general  considerations  relating  to,  1668. 

WAIVER  BY  DEPENDANT. 

of  preliminary  examination  or  proeess,  70  et  seq. 

of  arraignment,  1477. 

of  grand  jury,  1668. 

of  formal  defects  by  pleading  over,  1693. 

of  technical  objections  to  jurors,  1785,  1827. 

of  objections  to  evidence,  1741-1743. 

of  presence  in  court,  1477. 

of  jeopardy  by  motion  for  new  trial,  1455,  1668. 

of  irregularities  in  conduct  of  jury,  733. 

of  twelve  jurymen,  1668. 

of  trial  by  jury,  1668. 

of  separation  of  jury,  1455,  1668. 

WAR. 

effect  of,  in  authorizing  military  conviction,  1369. 
in  establishing  martial  law,  1924,  note. 

"WARRANT." 
averment  of,  239. 

WARRANT  IN  EXTRADITION.  See  Extradition. 

WARRANT  OP  ARREST. 

practice  as  to.   See  Apprehension  of  Accused. 

WARRANT,  SEARCH, 
practice  as  to,  49. 

WEAPON. 

variance  as  to,  261. 
duplicity  as  to,  302. 

WEIGHT  OP  EVIDENCE, 
on  primary  hearing,  112. 
before  grand  jury,  1289. 
on  habeas  corpus,  1948. 
on  trial,  1752. 
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[The  figures  refer  to  the  sections.] 
AVHIPPING. 

not  forbidden  by  constitution,  1861. 

WHITE  SLAVE  TRAFFIC. 

indictment  or  information,  requisites  and  sufficiency,  1256. 
duplicity  and  variance,  1257. 

WIPE. 

may  be  joined  with  husband  in  indictment,  357. 

"WILFULLY." 

averment  of,  316,  318. 

WITHDRAWAL  OF  JUROB. 
practice  as  to,  1657. 

WITNESS. 

in  criminal  cause,  freedom  from  apprehension  oi  arrest,  20. 
ignorance  of,  when  ground  for  continuance,  1533. 
absence  of,  ground  for  continuance.    See  Continuance. 

as  to  generally,  1518. 
after-discovered,  when  ground  for  new  trial.    See  New  Trial. 

as  to  generally,  1795. 
practice  as  to  examining,  1502  et  seq. 
when  jurors  may  be,  1773. 
practice  as  to  before  magistrate,  112. 
practice  as  to  before  grand  jury,  1286. 
practice  as  to  on  habeas  corpus,  1948. 
incompetency  of  through  infamy,  1884. 
when  to  be  excluded  from  court,  1505. 
ruling  as  to  when  ground  for  new  trial,  1740. 
all  present  at  litigated  act  should  be  called,  1500. 
when  notice  must  be  given  by  prosecution,  1500. 
indorsement  of  name  of  on  indictment,  1285. 

WORDS  SPOKEN. 

words  spoken  must  be  set  forth  exactly,   though   substantial   proof   is 

enough,  251. 
in  treason  it  is  enough  to  set  forth  substance,  252. 

WRIT  OF  CERTIORARI.    See  Certiorari. 

WRIT  OF  ERROR.    See  Error. 

WRIT  OF  HABEAS  CORPUS.   See  Habeas  Corpus. 

WRITTEN  INSTRUMENTS,  PLEADING  OF. 

where,  as  in  forgery  and  libel,  instrument  must  be  set  forth  in  full. 
when  words  of  document  are  material  they  should  be  set  forth,  213. 
in  such  cases  the  indictment  should  purport  to  set  forth  the  words, 
214. 
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[The  figures  refer  to  the  sections.] 

WRITTEN  INSTRUMENTS,  PLEADING  OP— (Continued), 
"purport"  means  effect;  "tenor"  means  contents,  215. 
"manner  and  form,"  "purport  and  effect,"  "substance,"  do  not 

import  verbal  accuracy,  216. 
attaching  original  paper  is  not  adequate,  217. 
when  exact  copy  is  required,  mere  variance  of  a  letter  is  immaterial, 

218. 
unnecessary  document  need  not  be  set  forth,  219. 
quotation-marks  are  not  sufficient,  220. 

document  lost  or  in  defendant's  hands  need  not  be  set  forth,  221. 
and  so  of  obscene  libel,  222. 

prosecutor's  negligence  does  not  alter  the  ease,  223. 
production  of  document  alleged  to  be  destroyed  is  a  fatal  variance, 

224. 
extraneous  parts  of  document  need  not  be  set  forth,  225. 
foreign  or  insensible  document  must  be  explained  by  averments,  226. 
innuendoes  can  explain,  but  can  not  enlarge,  227. 

where,  as  in  larceny,  general  designation  is  sufficient. 
statutory  designations  must  be  followed,  228. 

though  general  designation  be  sufficient,  yet  if  indictment  purport  to 
give  words,  variance  is  fatal,  229. 

what  general  designation  will  suffice. 

if  designation  is  erroneous,  variance  is  fatal,  230. 

"receipt"  includes  all  signed  admissions  of  payment,  231. 

"acquittance"  includes  discharge  from  duty,  232. 

"bill  of  exchange"  is  to  be  used  in  its  technical  sense,  233. 

"promissory  note"  is  used  in  »  large  sense,  234. 

"bank  notes"  includes  notes  issued  by  bank,  235. 

"treasury  notes  and  federal  currency,"  236. 

' '  money ' '  is  convertible  with  currency,  237. 

"goods  and  chattels"  include  personalty  exclusive  of  ehoses  in  ae- 

tion,  238.  , 

"warrant"  is  an  instrument  calling  for  payment  or  delivery,  239. 
"order"  implies  mandatory  power,  240. 
"request"  includes  mere  invitation,  241. 
terms  may  be  used  cumulatively,  242. 
defects  may  be  explained  by  averments,  243. 
a  "deed"  must  be  a  writing  under  seal  passing  a  right,  244. 
"obligation"  is  a  unilateral  engagement,  245. 
and  so  is  "undertaking,"  246. 

a  guarantee  and  an  "I.  0.  IT."  are  undertakings,  247. 
"property"  is  whatever  may  be  appropriated,  248. 
"piece  of  paper"  is  subject  of  larceny,  249. 
"challenge  to  fight"  need  not  be  specially  set  forth,  250. 


